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PREFACE. 


In  this  work,  I  have  endeavored  to  exhibit,  in  as  com- 
pact a  form  as  the  wide  scope  of  the  subject  permits,  the 
Law  of  the  Canadian  Constitution  in  reference  as  well  to 
our  position  as  a  Colony  of  the   Empire,  as  to  our  self- 
government  under  the  federal  scheme  of  the  B.  N.  A.  Act. 

No  work  upon  the  first  branch  of  the  subject  is  in 
existence.  The  works  of  Clark  and  Merivale  upon  the 
Colonies  are  very  antiquated,  and  since  their  publication 
the  colonial  system  of  the  British  Empire  has  to  a  very 
great  extent  been  recast.  In  collecting  the  authorities, 
therefore,  upon  this  branch  of  English  jurisprudence  into 
one  book,  I  shall,  at  least,  have  done  something  to  lighten 
the  labor  of  those  who  have  occasion  to  deal  with  questions 
relating  to  our  connection  with  the  Mother  Country. 

Upon  the  second  branch — our  internal  self-government 
under  the  B.  N.  A.  Act — the  need  of  such  a  book  as  this 
has  been  felt  for  some  time.  Mr.  Doutre's  work  was  pre- 
pared at  a  time  when  judicial  leaning  was  very  largely 
toward  minimizing  the  sphere  of  provincial  autonomy,  and 
the  decisions  since  that  date  have  not  only  been  numerous; 
but  those  of  the  Judicial  Committee  of  the  Privy  Council, 
particularly,  have  given  a  very  different  aspect  to  the  law 
governing  the  relations  of  the  provinces  to  the  federal 
government. 


vi  PREFACE. 

I  have  also  endeavored  to  exhibit  clearly  the  position  of 
the  provinces  and  territories  acquired  since  1867,  and  have 
referred  as  freely  to  the  decisions  of  the  Courts  in  those 
more  recent  additions  to  the  Dominion  as  to  the  authorities 
in  the  older  provinces. 

A  glance  at  the  Table  of  Contents  will  suffice  to  dis- 
close the  general  mode  of  treatment  I  have  adopted,  and 
further  remarks  here  would  serve  no  good  purpose.  While, 
fully  sensible  of  many  defects  in  the  execution  of  this  work, 
I  have  strong  hopss  that  it  may  prove  useful,  not  merely  to 
the  profession,  but  to  all  those  who  desire  information  in 
reference  to  our  rather  unique  form  of  government. 

W.  H.  P.  CLEMENT. 

Toronto, 

26th  Sopt,  1«S<)2. 
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126,    "    12—"  "  we  have  enumerated  "  read  "  enunciated." 

187,    "     32— "  "on"  read  "no." 
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538,  note  (/) — supply  reference  to  p.  470. 
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Law  of  the  Canadian  Constitution. 


CHAPTER  I. 


OUR   POLITICAL   SYSTEM— A   COMPARATIVE   EXAM- 
INATION. 

By  virtue  of  a  certain  Act  («),  passed  by  the  Parliament 
of  the  United  Kingdom,  and  Her  Majesty's  proclamation 
pursuant  thereto  (/>),  the  Dominion  of  Canada  l»ecaiiie  "a 
new  thing  under  the  sun"  of  the  first  day  of  July,  1SG7. 
The  Imperial  Act  provides  for  its  own  citation  as  "The 
British  North  America  Act,  1867  "  but  we  shall  not  onlv 
save  sj>ace,  but  conform  also  to  usage  on  this  side  of  tin* 
Atlantic,  by  using  throughout  the  shorter  title  of  'The 
B.  X.  A.  Act"  (c).  For  a  quarter  of  a  century  our  form  of 
political  organization  has  been,  under  that  Act,  a  "general" 
government  (of  which  we  shall  always  speak  as  the 
Dominion"  government),  charged  with  matters  of  common 
interest  to  the  whole  countrv,  and  'local  "  government** 
(to  be  spoken  of  as  "Provincial"  governments),  charged 
with  the  control  of  local  matters  in  their  respective  sections. 

(a)  30  A  31  Vic.  c.  3  (Imp).  \b\  Sec.  3. 

(?)  Subsequent  amendments  are  similarly  entitaled,  but  whenever  it 
becomes  necessary  to  refer  to  any  one  of  them,  we  »hall,  by  way  of  dis- 
tinction, add  the  year. 

Ca».  Co*. — 1 
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It  should,  perhaps,  be  noticed  that  these  resolutions 
make  reference  to  the  constitution  of  the  "general" 
government  only,  and  the  preamble  to  the  B.  N.  A.  Act  is 
capable  of  a  similarly  limited  interpretation.  The  obser- 
vation applies,  too,  to  the  additional  recital  in  the 
preamble,  that  "it  is  expedient  not  only  that  the  con- 
■litutiuT]  of  the  legislative  authority  in  the  Dominion  be 
provided  for,  but  also  that  the  nature  of  the  executive 
government  therein  be  declared."  A  perusal  of  the  next 
i]i.i|it'i.  however,  and  of  what  is  there  said  in  reference  to 
the  survival  of  the  pre -Con  federation  provinces,— the  con- 
tinuity (so  to  apeak)  of  their  legislatures  and  their  execu- 
tive authority, — will,  as  we  proceed,  suffice  to  show  that  our 
present  argument  applies  a.  fortiori  to  the  Provincial  Con- 
stitution*. 

Reverting  then  to  the  preamble  to  the  B.  N.  A.  Act, 
one  would  naturally  expect  that  the  design  so  clearly 
announced,  would  Ije  effectually  carried  out  in  the  enacting 
clauses  of  the  Act.  There  have  not  been  wanting,  however, 
those  who  have  contended  that  the  performance  has  fallen 
far  short  of  the  promise ;  that  the  B.  N.  A.  Act  is  in  its  pre- 
amble a  notable  instance  of  "official  mendacity"  (d);  and 
that  the  effect  of  its  enactment  has  been,  the  establishment 
in  Canada  of  a  system  of  government  presenting  features 
analogous  rather  to  those  of  the  government  of  the  United 
States  than  to  those  of  the  British  constitution.  This  view 
of  the  Canadian  constitution  is  nuite  erroneous,  founded 
upon  a  very  superficial  observation  of  the  structure  of 
giivcrnuient  in  this  Dominion,  and  wanting  in  a  proper 
regard  For  the  underlying  principle,  in  conformity  to  which 

(d)  Dicey  (Prof.  A.  V.)— "The  Law  of  the  Constitution,"  3rd  ed.,  p.  1Q5. 
As  the  Professor  himself  would  ray.  "  it  ia  worth  noting  "  that  the  ortii- 
-  preamble,  in  which  lie  indulges,  is  inaccurate.  The  provinces 
hml  BapnMetl  their  deain  f«.ir  u  constitution  "  similar  m  principle,"  etc., 
aaal  of  the  Resolutions,  above  quoted,  will  show,  and  the  pre- 
amble therefore  is  literally  tnu.  We  waive,  however,  this  verbal  criticism 
<A  the  Professor's  statement,  and  treat  it  as  indicative  merely  of  his  view 
of  the  effect  of  the  B.  N.  A.  Act. 
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the  pre-Confederation  provinces  had  been  governed,  t 
the  Dominion  and  its  federated  provinces  I  wve  since  been 
governed, — the  principle,  as  we  shall  endeavor  to  show, 
which  is  the  chief  ilistinguishing  feature  of  the  British 
form  of  government,  the  Empire  over,  as  contrasted  with 
the  constitution  of  the  United  States.  Because  the  union 
of  the  B.  N.  A.  provinces  is  federal,  indicating,  w  >irri-*ni- 
tatt,  some  sort  of  a  division  of  the  field  of  governmental 
action,  an  allotment  oj  Borne  pATt  of  that  field  to  a  "central"' 
government,  the  conclusion  is  rnsldy  arrived  at,  that  these 
matters  of  outward  and  superficial  reseml  ilance  between 
our  system  of  government  and  that  of  the  neighboring 
Republic,  are  sufficient  to  stamp  them  as  essentially  alike. 
A  closer  examination  of  the  B.  N.  A.  Act  itself,  coupled 
with  some  slight,  knowledge  of  the  pre-existing  provincial 
constitutions,  and  their  practical  working,  would  have 
sufficed  to  show  that,  in  essentials,  we  have  a  constitution 
not  like  the  constitution  of  the  United  States,  but  "similar 
in  principle  to  that  of  the  United  Kingdom."  In  this 
instance,  at  least,  the  Imperial  parliament  has  not  laid 
itself  Open  to  the  reproach  addressed  in  Holy  Writ  to  cer- 
tain unnatural  parents.  We  in  Canada  tabor  under  the 
impression  that  wo  have  got  what  we  asked  for;  whether 
it  is,  or  is  not,  good  for  us,  is  not,  perhaps,  matter  for  dis- 
cussion in  ,n  work  of  this  kind. 

To  arrive  at  an  intelligent  conclusion  upon  this  much 
discussed  ipiestion— -to  which  form  of  government,  the 
British  or  the  American,  does  Our  government  in  principle 
conform  '. — one  must  necessarily  first  formulate  in  his  own 
mind  sum,'  definite  notion  of  the  difference  in  principle 
between  these  two  systems,  with  which  in  turn  we  desire 
to  compare  or  contrast  ours.  It  may,  perhaps,  turn  out 
that  a  candid  comparison  will  disclose  that  the  difference 
between  them  should  hardly  be  characterized  as  a  diffcr- 
enee  vn  principle, — that  in  each  the  same  motive  ]K>«>'i*  is 
applied  to  the  same  end,  with  only  some  difference  in  the 
mode  of  application. 
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The   British    Empire  and   the  American    Tin   ii    consist, 
each  of  a  central  at      OSt)  , nt,    with   subor- 

dinate "local     governments,    The  seuiral  gorarnmeirt  in 
■  ii'ii    'i, title. I   to  intsrnationaJ 
tunas  tli'-  -'nil'  idunfint  of  the  national  will ;  hot  it 
■  ■■!-.■  nan  e  ■■!  guufltn  which 
■■r.-ili--  and   binds  together  the  various  "local'   govern* 
isting  within  the  bordersof  the  Empire  or  Union, 
eaaeol  the  United  States,  the  oentnl  or  federal 
unent  has  always  received  treatment  as  a  I 

ml"  government    over   one  e pact  territory;  bal 

toe  Britten   Constitution    has    as  a  rule,  been   looked   al 
■■•  the  Bonstitut&an  rather  of  Great    Britain,   than  as  an 

■  I  Donstatol The  res  graphical, 

i       !  it  to-day 

■  i  ■  ■  -  <  i  i  t   of   the    gradual   applieatiou    to   the 

■;■ ting  empire,  of  those  principles 

■  ■•.■! enl   which  wen   adopted,  at  the  start, 

H  tin-  basii  i-i'  the  federal  anion  of  the  American  colonies 
hut   tlii-   Imperial   phase   of  the  British  constitution   hat* 

ather  overlooked.     If  we  can    in  imagination,  place 

ourselraa  in  the  world  of  (say)  1776,  and  try  to  appreciate 

jnsl   to   what  stage  the  British  constitution  had  avriveil.it 

■..ill    he  Bound  that  the  straggle  in  Great  Britnin  to  that 

-.1  been  a  struggle  between  "the  individual"  and  "the 

Tiin    [rnestion  had  been  finally  settled,  and  the 

individual  was  protected  by,  and  subject  only  to,  the  law 

land,  and    the  despotism  of  discretionary  govern- 

KWM  forever  abolished  Next  in  order  came  the 
On  of  "  local "  self-government  (e).  In  compact  Eng- 
'he  federal  Idea  is  really  nothing  more  than  the  logical  outcome 
itic"  idea,  whieh  Ilea  at  the  bottom  of  self-govern- 
ment ;  mid  it  would  bj  tin  interesting  task  to  trace  the  growth  of  th3 
idea  from  its  root  in  the  belief  that  man  lias  certain  "natural  rights,"  and 
ilshil  exercise  of  those  rights,  only  to  the  extent  n  sees  - 
*»ry  to  give  proper  play  to  the  like  rights  of  his  (ellow-men,  up  through 
the  growth  of  municipal  self-government  to  the  establishment  of  a  federal 
Ol  government,  logical  from  root  to  topmost  branch. 
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land,  the  question  hail  not  become  one  of  practical  politics 
(the  Irish  question  was  not  then  on  the  carpet),  hut  as  to 
the  government  of  the  colonies,  it  loomed  up  larger  and 
larger  as  the  colonies  increased  in  population  ;  and  tin.'  loss 
of  the  Southern  half  of  this  continent  is  standing  proof  of 
the  failure  of  English  statesmen  of  those  days,  to  grapple 
with  the  problem.  The  thirteen  colonies,  mutually  inde- 
pendent, having  joined  to  destroy  the  common  tie  of  sub- 
jection to  Great  Britain,  hut  desiring  still  to  perpetuate 
their  union  of  race  and  common  interest,  hail  to  face  the 
task  of  forming  a  central  or  union  government,  in  such 
fashion  as  to  reconcile  national  unity  with  those  ideas  of 
the  right  of  local  self-government  which  had  been  the 
cause  of  their  separation  from  the  Empire.  Schooled  by 
the  failure  of  the  "  Articles  of  Confederation  "  to  work  this 
result,  they  formulated  the  "Constitution  of  the  United 
States,"  under  which  they  have  lived  and  thrived  for  over 
one  hundred  years  (/).  That  which,  by  revolution  and  a 
formal  written  convention,  they  accomplished,  is  now 
working  its  way  out  in  the  colonial  system  of  the  British 
Empire.  To-day,  the  right  of  local  self-government  in 
the  British  colonies  depends  on  the  "  conventions,  usages 
and  understandings,"  recognized  and  acted  upon  by  the 
statesmen  who,  throughout  the  Empire,  are  at  the  head  of 
public  affairs.  The  maintenance  of  national  unity  is 
legally  with  the  government  of  the  United  Kingdom,  but 
there  are  not  wanting  signs  of  a  desire  for  a  system  of 
true  Federal  government,  in  which,  as  to  matters  of 
Imperial  concern,  the  whole  shall  govern  the  parts,  and 
not  one  of  the  parts  the  whole. 

Viewed  then  as  an  Imperial  system,  the  British  constitu- 
tion does  not  differ  in  principle  from  the  constitution  of  the 

(/)  "I  think  and  believe  that  it  ia  one  of  the  moBt  skilful  worka 
ulikli  human  intelligence  ever  created ;  ia  one  of  the  moat  perfect  organ- 
izations that  ever  governed  a  free  people.  To  say  that  it  has  some 
iltfucta  is  but  to  aay  that  it  is  not  the  work  of  Omniscience,  but  of 
hamsn  intellects."— Sir  John  A.  llaedoiutld,  Confed.  Deb.  p.  3'2. 
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Dotted  States.     Ed  the  one,  by  the  written  lam  of  the  consti- 
hkiiiii.  in  the  other  by  the  unwritten  "oorwentiona  "  of  the 

field   of  governmental   action    is  divided, 

.[in]  in  fiu'l!  there  exists  h    '  national"  government,  charged 

with  matters  of  common  concern  to  the  whole  nathm.  and 

"  local "  governments,  charged  with  matters  of  local  concern 

U>  the   inhabitants  of   each  of   the   territorial    divisions 

d  which   that    nation    ia  composed.    The  fact  that  the 

government  of  the  British  Empire,  is  also  the 

Lh;,|     -■,  ,v.  ■rmnent  of  one  of  the  territorial  divisions  of 

,  anomaly  which  will  no  doubt  disappear 

inn  which  makes  do  difference  in  principle.     Although  the 

parliament  of  the  United   Kingdom  ia  the  supreme  power 

in  government  under  the   British  constitution,  there   ia   a 

dear  and  even  legal  distinction  between  the  exercise  ■■(  its 

authority  U  an  Imperial  parliament,  and  the  exercise  of 

it«  authority  as  the  parliament  of  the  United   Kingdom. 

facie,  itactsas  the  latter,  and  there  must  be  "express 

words  or  necessary  intendment"  in  order  to  make  its  acts 

truly  imperial — it  must,  in  other  words,  act  deliberately 

and  with  intent,  when  it  would  convert  itself  (so  to  speak) 

into  the  legislative  organ  of  the  Empire  (7).     So  that  if 

it  be  said  that  the  parliament  of  the   United  Kingdom  is 

supreme  throughout  the  Empire,  it  can  with  equal  truth 

be    said,   that  in   atfuirs    truly    Imperial,   that    parliament 

tpeaks  the  will,  or  what   it  deems  to  be  the  will,  of  the 

whole  body  of  the  people  of  the  Empire. 

The  British  Empire  is  scattered  over  the  whole  earth, 
and  in  the  practical  work  of  government,  matters  of  common 
concern  are  few  and  far  between — much  more  so  in  fact 
than  is  commonly  imagined.  Take,  for  example,  all  that 
matters  dealt  with  by  the  British  government 
under  the  head  of  Foreign  Affaire.  The  vast  majority  of  these 
matters  cannot  be  said,  in  any  practical  sense,  to  be  Imperial 
— of  comraon  concern  to  the  Empire — relating  largely,  as 

to)  Bee  j«>»f.  Chap.  IV. ;2SA29  Vice.  tB([mp.);  also  Chap.  IX.,pMf. 
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they  do,  to  the  intercourse  between  Great  Britain  and  1 
European  neighbors  (h)\  and,  as  to  these,  tin-  British  Govern- 
ment can  hardly  be  Mid  to  act  as  an  Imperial  government. 
Their  recognition  as  matters  largely  of  "local"  concern  to 
Great  Britain,  is  made  apparent  in  the  case,  for  instance, 
of  many  British  treaties,  by  the  reservation  to  the  colonies, 
in  a  number  of  modern  instances,  of  the  right  to  share,  or 
to  decline  to  share,  the  benefit  and  burden  of  these  treaties 
just  as  each  colony  may  see  fit  to  determine  for  itself. 
Modern  constitutional  usage  in  the  British  Empire  is  rap- 
idly approaching  the  point  where,  in  matters  concerning 
the  colonies  in  their  general  relations  between  themselves 
I'),  or  the  relations  of  the  colonies  generally  with  foreign 
powers,  the  will  of  the  colonies  concerned  is  given  effect 
to,  unless  the  will  of  the  Empire  as  a  whole  should  differ 
therefrom,  and  where  in  matters  concerning  the  relations  of 
the  colonies  to  the  Mother  Country,  those  relations  are 
sitili'.l  by  agreement  as  between  independent  negotiators. 

In  truth,  the  constitution  of  the  Empire  is  as  truly 
federal  as  is  the  constitution  of  the  United  States,  Owing 
to  the  historical  accident  that  the  Empire  is  but  the  expan- 
sion of  the  population  of  the  United  Kingdom,  the  "local" 
government  of  the  original  parent  stem  has  hitherto  con- 
tinued to  be,  as  we  have  said,  the  "national"  government  of 
the  Empire,  hut  by  gradual  modification,  by  conventions 
and  images,  the  functions  of  the  British  Parliament,  so  far 
as  it  controls  the  "national"  government  of  the  Empire,  are 
performed  according  to  the  will  of  the  Empire.  The  true 
federal  idea  is  clearly  manifest — to  reconcile  national  unity 

(/ij  The  very  fact  that  different  parts  of  the  Empire  lie  contiguous  lo 
different  foreign  p'.nvors  will,  perhaps,  holts* it uT'.-  (In:  t-uk lenient  of  tile 
sphere  of  local  Self-government  in  the  units  of  the  Britiafa  Coo  federa- 
tion Clint  ia  to  be ;  or,  from  the  other  view,  the  mnttera  of  common  con- 
cern will  necessarily  be  fewer,  and  the  sphere  of  the  '•  eeotral  "  gotWft- 
ment  narrower  than  ia  the  case  in  a  oomi«ict  territory  like  that  of  the 
United  Statea. 


(i)  The  B.  N.  A.  Act  deals  with  such  mutter 
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i  Ight    of    Ioe>l    Belf-government — the  very  same 
■lea  that  m  stamped  on  tli.'  written  KnostatoCko  ■pawl 

N>.n  liy  tin-  i»'iijili'  i.f  ill"  1'nitwl   State*     Tin.'  iliti'']-' 

ion  historically  i*  quite  sufficient  to  account  for 
the  ffifferance  of  position  legally.  Given  the  indepeo- 
.]-m    self-governing    communities,    which    made     up    the 

American    Commonwealth,    the     "national"    govern nl 

Dper-imposed   to    secure  unity,  bat    upon  conditions 

stive  "I'  local  autonomy.      Witli    us,  on    the    other 

htsd,    the    I'Titi-al    government    stands    historically    Hint. 

various  eommunitiea  which  grew  oat  of  it    have, 

1'V  wrininal    cimcessinii    -■■■!) i . ■  ■  F    ;it    least   ns    full    u    measure 

'■I    tin-   right  of    local  self-government  us   is  enjoyed  liy  the 

individual  States,  which  together  form  the  neighboring 
Republic.  The  Binn  total  of  conceded  power  at  any  given 
period,  will  be  Found  to  be  commensurate  with  the  opinion 
prevalent  at  such  period  as  to  the  proper  line  nl'  division 
between  Imperial  and  local  concerns. 

It  hist,   perhaps    be   contended    that    the   "national" 

government  of  the  British  Empire,  having  the   power   t" 

lay  down  the  line,  which  ia  to  I*/  the  legal  line  <>f  division 

i    matters  of  common   and    matters   of   local   con- 

ii-t  Biufa  a  point  as  to  it  seems  proper,  differs  in 

this  respect  From  the  "national"  goven ml  of  the  United 

StktflA  The  common  deecription  of  the  Federal  govern- 
ment of  the  United  States,  as  a  government  possessed  of 
■■■  delegated  powers  only,  would  seem  to  support 
this  distinction.  But,  in  truth,  this  special  delegation  is,  for 
all  practical  purposes  of  government,  a  delegation  of  power 
sufficiently  wide  u>  enable  tin-  Federal  government  to  be 
■    regulator  of  its  own   sphere  of  authority.     The 

subject  matters  are  themselves  i iprehenaive  in  scope,  and 

the  "implied  power"  which  Congress  possesses  to  choose 
mh'Ii  means  as  it.  may  deem  necessarj  and  proper  For 
Carrying  out  the  designed  end  of  the  "national"  govern- 
ment leaves  the  decision  as  to  tie*  line  of  division  between 
I  and  State  matters  very   much  in  Congress' hands ; 
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and  thoughtful  American  writers  are  not  slow  in  asserting 
that  Congress  in  as  fully  the  supreme  power  in  the  American 
political  system  as  is  the  British  Parliament  in  our  Impe- 
rial system  (j).  But  however  this  may  he,  and  even  if  we 
must  go  back  to  "We,  the  people  of  the  United  States"  as 
the  supreme  power  in  the  American  system,  we  shall  find. 
as  might  be  expected,  that  the  people,  as  a  whole,  are 
legally  the  rulers  of  the  people  in  parte,  and  that  the  line 
of  division  which  shall,  at  any  moment,  separate  the  fields 
of  Federal  and  State  action,  depends  not  on  the  will  of  the 
individual  States,  hut  on  the  will  of  "'the  people  of  the 
United  States" — the  authors  of  the  "Constitution"  as  it 
exists  to-day — who  can  alter  it  at  any  time  and  make  it 
conform  to  their  will.  Cumbersome  we  may  think  the 
machinery  provided  for  effecting  any  desired  amendment ; 
but  it  is  there;  and  no  one  can  say  that  the  next  amend- 
ment will  not  be  a  simplification  of  the  machinery  for 
amendment. 

Having  shown  the  presence  of  the  Federal  principle  in 
the  British  constitution,  it  must  l>e  admitted  that  the  con- 
stitution of  the  United  States,  century-old  as  it  is,  carries 
that  principle  into  action  much  more  logically  than  does 
the  British  constitution  of  to-day.  Were  it  not  for  the 
fact  to  which  we  have  alluded,  namely,  that  the  matters  of 
common  concern,  requiring  governmental  action,  are  few, 
the  British  Empire  would  not  long  hang  together  in  its 
preseut  hap -hazard  form  of  federal  government.  The 
want  of  legal  limit  to  the  power  of  the  "national"  govern- 
ment, does  not  make  itself  seriously  felt,  owing  to  this 
scarcity  of  matters  of  common  concern,  and  to  this  further 
fact,  that  the  statesmen  at  the  head  of  the  British  govern- 
ment have,  in  the  main,  carefully  observed  the  "conven- 

(j)  Prof.  Woodrow  Wilson,  in  "  Congressional  Government  "  4th  ed.: 
■'  For  all  practical  purposes,  the  National  Government  is  supreme  over 
the  .State  Governments,  ami  Cont!reF;s  predominant  over  its  so-called  co- 
ordinate brooches":  p.  52.  See,  however,  a  criticism  of  this  work  by  Mr. 
i.  Lawrence  Lowell  in  his  "  Essays  on  Government,"  p.  46  et  itq. 
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tioatil"  limits,  and  have,  in  those  few  matters  of  eonuttOO 
wmceru,  endeavored  to  cam*  on  the  Imperial  government 
iu  accordance  with  the  wishes  of  the  Empire  u  ;i  whole, 
ib  fur  as.  under  our  illogical  system,  those  wishes  an 
Etpifals  of  being  ascertained. 

We  have  spoken  of  the  want  of  legal  limit  to  the  power 
nf  the  'national"  government  under  the  British  Imperial 
gjltem.  The  expression  is  perhaps  hardly  accurate-  the 
want  which  really  exists  is  the  want  of  legal  limit  to  the 
i  power1  of  tke  British  parliament  The  result 
the  legal  line  of  division  between  the  fields  of 
Imperial  and  colonial  government,  is  a  most  uncertain 
though  becoming  leas  so.  But  although  one  must 
ransack  Ix.ith  British  and  colonial  statutes  to  ascertain  this 
line,  it  is,  when  ascertained,  and  at  any  given  moment  of 
time,  a  legal  line  of  division,  and  governmental  action  will 
lie  kept  by  the  courts  within  its  proper  sphere.  No  judge 
within  the  Empire  can  legally  limit  the  British  .Parliament 
as  a  legislative  l>ody,  or  treat  its  enactments  as  ultra  vires  . 
hut  the  very  same  thing  may  he  said  of  that  "amended 
Act"  of  the  supreme  legislative  authority  of  the  United 
States— its  present "Constitution" — or  of  any  future  amend- 
ment thereof.  But  under  both  the  British  and  the  United 
States  systems — systems  of  government-accord  ing-to-law — 
the  courts  charged  with  the  enforcement  of  law  must 
decline  to  recognize  the  validity,  the  lawfulness,  of  any 
governmental  act,  done  by  any  person  or  body  of  persons, 
Wyoiid  the  limits  to  which  they  are  legally  subject. 

The  enforcement  by  the  courts,  colonial  and  British,  of 
the  legal  limitations  upon  colonial  legislative  power,  is 
matter  of  legal  notoriety  (A),  apart  altogether  from  the 
cases  which  have  arisen  relative  to  the  division  of  the 
field  of  Canadian  government  between  the  Dominion  and 
Provincial  legislatures;  and  no  less  notorious  is,  or  should 
be,  the  enforcement  by  the  courts,  of  the  legal  limits  set  to 

[k    Bee  pott.  Chap.  IX. 
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governmental  interference  (other  than  by  Imperial  law- 
making) on  the  part  of  the  "  national "  authorities  with 
colonial  rights  of  self-government  </).  The  "sphere  of 
authority  "  of  the  British  parliament,  «* a  knc-nwkivgbody 
f<»r  tiit-  Empire,  is  legally  unlimited,  and  within  that 
unlimited  sphere  it  may  exercise  its  law-making  po were  in 
whatever  fashion  may  appear  proper  to  it  The  "sphere 
■  »f  authority'"  of  Congress  as  a  law-making  IkxIv  is  not 
unlimiu'd.  hut  over  matters  within  that  sphere  (be  it  wide 
•  »r  nam  -w >.  the  power  of  legislation  is  plenary,  and  subject 
t"  n- •  limitations  capahle  of  judicial  enforcement 

W»:  have  nut  therefore  discovered  vet  the  difference  to 
principle  l»etween  the  British  and  the  American  systems  of 
government.     It    is   nut    in  respect  of  the  federal  idea— 
that  is  common  to  Knh :  nor  in  respect  of  the  rale  of  /"«r, 
the  i.-nfi  •rcement  bv  the  courts  of  the  law  of  the  constitution 
— tliat.  t«v».  is  common  ground.     We  are  driven,  therefore, 
to  examine  the  Vfirh «'»'/'>/  of  government:  and  here  *e 
*hall  tind  a  difference  wliieh  inns  through  tlie  '*  national 
and  "  local     governments  alike  of  these  twosvstems.    The 
difference  in  principle   is  not  in  those  pails  of  the  1h*I> 
politic  which    exercise   legislative  functions,  nor  in  thi** 
which  aiv  executive,  hut  in  the  connection  between  the  tw 
—  the  e«»n  neet  ion  U-tween  the  law -ma  ki  lit;    and  the  law 
executing  departments  of  government. 

It  must  appear  clear,  upon  consideration,  that  in  an; 
count rv  under  the  rule  of  law.  the  hodv  to  which  hv  th 
c* institution  is  entrusted  the  power  to  make  law,  mu> 
necessarily  l»c  the  supivme  power  in  government.  Th 
ImhIv  to  which  the  executive  functions  of  government  ar 
«'ii trusted  mu>t  ohey  the  law.  and  the  extent  of  its  powe 
to  I'Xrrci*-!'  it*  own  volition  entiivlv  depends  on  the  legisla 
tive  ImmIv.     That  l>>dv  mav  content   itself  with   enactin: 

•  •  •  ; 

general   laws,  laving  down  hroad  nrincmles.  or  ^ivim*  i»vn 
rial  directions  in  reference  to  government,  ami  in  such  cas 

(/>  Campbell  v.  Hall,  Cowp.  200. 
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tin.:  choice  of  means,  maimer,  and  time,  left  with  the  execu- 
ti\.\  constitutes  that  executive  a  |«iwer  capable  of  exhibit- 
ing  the  imprint  of  its  own  discretion  in  theaetuaJ  carrying 
public  altaii-s.     On  tin-  other  band,  tin-  legislature 
may  go  to  such   length  of   legislative  detail,  may  so  xpeeiti- 
eally  provide  the  means,  manner,  and  time,  for  the  parfona- 
ancw  of   any  work  of  government,  that  the   executive  may 
■  the  level  of  a  purely  routine  office,  and  the  power 
of  any  member  of  the  executive  stall'  bo  exercise  discretion, 
as  to  how  or  when  he  shall  perform  his  duties,  be  entirely 
taken   away.      The  history  of  constitutional    progress   in 
England  is  the  history  of  the  steps  by  which  the  Legisla- 
ture compelled  the  Executive  to  recognise  the  supremacy 
of  law- — in  other  words,  the  supremacy  of  the  Legislature  ; 
und  ao  long  as  the  Executive  withheld  this  full  recognition, 
legislation  continued  to  !».■  more  and  more  specific  in  it« 
provisions,  more  of  a  curb  and  fetter  upon  executive  dis- 
cretion.    Bat  now  that  the  principle  of  executive  responsi- 
;     recognized  t<i  the  full,  the  tendency  of  legislation 
i-    in    many  matter-,  rather   the  utile]'  way;  and    many  de- 
governmental  action  are  left  to  '»■  provided  for  by 
in  council  or  departmental  regulation,  or  even  left  to 
the  discretion  of  the  official  who  has  charge  of  the  particu- 
lar work. 

It    must  be   observed,  too,  that  this  supremacy   of  the 

legislative    department    of   government  in  just  as   clearly 

apparent  under  a  federal  system  where  the  government  i- 

iramen  t- according- to-law,  ils  under  what  has  been 

called  a  "unitarian"  system,   under  the   like   rule  of  law. 

The    federal    idea   has   no   more   necessary    relation    to   the 

separation  of  the  spheres  of  authority  of  the  legislative  ami 

tive  departments  than  has  the  "unitarian"  idea.    The 

English    constitution    (viewed   as    the    constitution  of   the 

Dnited    Kingdom  merely)  and  the   French   constitution  are 

manifestations  of  the  "  unitarian  "  idea  in  government;  but, 

in  the  former,  the  supremacy  of  the  legislature  over  the 

itive  is  a  dominant  principle;  while,  in  the  latter,  the 
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executive  is.  in  many  respects,  recognized  as  above  the  law, 
as  having  a  law  peculiar  to,  and  moulded  by  itself— die 
dnnt  odministratif- — and  somewhat  the  same  distinction 
may  be  drawn  between  the  two  representative  federal  con- 
stitutions, that  of  the  United  States  and  that  of  the  Swiss 
Republic. 

Reasoning,  n  priori,  therefore,  one  would  say,  that,  in 
lx)th  the  British  and  the  American  systems,  the  body  which 
makes  the  law  must  necessarily  be  supreme  over  the  body 
which  simply  carries  out  the  law  when  made:  and  it  is  not 
surprising,  therefore,  to  find  that  in  the  British  system,  not 
only  is  this  supremacy  recognized,  but,  by  a  certain  arrange- 
ment of  the  machinery  of  government,  the  will  of  the  law- 
making body  is  made  to  sympathetically  affect  and  control 
the  will  of  the  executive  in  the  administration  of  public 
affairs:  and  the  administrative  knowledge  of  the  executive 
is  utilized  to  the  full  in  the  work  of  legislation.     The  same 
supremacy  necessarily  exists  in  the  United  States  system  ? 
that  is.  the  executive  department  of  the  Federal  govern- 
ment, or  of   any   one   of    the   State   governments,   must 
administer  public  atfairs  according  to  law.     But,  in  their 
system,  there  seems  apparent  a  determined  effort  to  prevent 
co-operation  and  sympathy. 

What  then  is  this  arrangement  of  machinery  to  which 
we  have  referred  as  existing  in  the  British  system  '( 

Of  late  vears  it  has  l.ieen  found  necessary  to  revise  some- 
what  our  ideas  concerning  the  British  constitution.  The 
older  authorities  dwell  upon  the  division  of  power  between 
the  legislative  and  executive  departments  of  government, 
and  the  subdivision,  in  turn,  of  the  legislative  department 
into  King.  Lords,  and  Commons:  and  they  (#/>)  dilate  with 
quiet  enthusiasm  upon  the  'cheeks  and  lwlances"  provided 
in  and  by  such  a  division  and  suKli vision  of  power, 
(■raduallv,  however,  this  "literary  theory."  safe-iruardin«r 
the  ark  of  the  constitution  with  its  supposed  division  of 

(m)  t.  ff.  Chitty  On  the  Prerogatives  of  the  Crown,  at  p.  2. 
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SOWreignty  into  departments,  each,  as  it  were,  checking 
wiateror  of  evil  there  might  be  in  the  uncontrolled  action 
of  the  others,  and  yet  each  supposed  to  be  in  a  sense  inde- 
pendent of  the  others — gradually,  we  say,  this  theory  came 
to  be  seen  to  l>e  an  incomplete,  and,  in  truth,  wholly  errone- 
ous explanation  of  the  working  of  the  constitution.  The 
rising  spirit  of  democracy  had  silently  permeated  the 
if  government,  without  any  apparent  disintegration 
of  pails,  but  with  a  difference  in  the  practical  "residence" 
of  power,  which  at  length  challenged  recognition  at  the 
hands  of  those  who  would  expound  the  constitution  ami 
its  law. 

Of  comparatively  recent  writers,  the  late  Walter  Bage- 
hot,  in  his  most  valuable  essays,  attacks  with  vigor  this 
"literary  theory,"  with  its  supposed  checks  and  balances, 
and  as  ii  result  of  an  interesting  study  of  constitutional 
dynamics,  arrives  at  this  conclusion : 

"The  efficient  secret  of  tho  English  constitution  may  be 
described  as  the  close  union,  the  nearly  complete  fusion  of  the 
executive  and  legislative  powers.  No  doubt  by  the  traditional 
theory,  as  it  exists  in  all  the  books,  the  goodness  of  our  consti- 
tution consists  in  the  entire  separation  of  the  legislative  and 
executive  authorities,  but  in  truth  its  merit  consists  in  their 
singular  approximation.  The  connecting  link  is  the  Cabinet. 
By  that  new  word  we  mean  a  committee  of  the  legislative  body 
selected  to  be  the  executive  body.  The  legislature  has  many 
committees,  but  this  is  its  greatest.  It  chooses  for  this,  its  main 
committee,  the  men  in  whom  it  has  most  confidence.  It  does 
not,  it  is  true,  choose  them  directly ;  but  it  is  nearly  omnipotent 

in   choosing    them    indirectly The  Cabinet,  in  a 

word,  is  a  Board  of  Control,  chosen  by  the  legislature,  out  of 
persons  whom  it  trusts  and  knows,  to  rule  the  Nation. 
A  cabinet  is  a  combining  committee— a  hyphen  which  joins,  a 
buchU  which  fastens,  the  legislative  part  of  the  State  to  the 
executive  part  of  tho  State.  In  its  origin,  it  belongn  to  the  one, 
in  its  functions,  it  belongs  to  the  other." 

and  he  proceeds  further  to   show  how,  by  this  practical 
'-•"won,  this  result  is  clearly  attained— that  the  will  of  the 
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people  constitutionally  expressed  through  their  electa 
representatives  in  the  House  of  Commons,  controls  both 
the  law-making  and  the  law-executing  power,  and  is,  in 
very  fact,  the  ultimate  power  in  government. 

Mr.  Dicey,  in  a  work  to  which  reference  has  already 
been  made,  treats  of  'the  (««■  of  the  constitution,'  sad 
insists  on  this  us  the  legal  principle  discernible  throughout, 
namely,  flu  GVprtmOOjf  >>/  FarttOMtaMt  Viewed  as  a  legal 
question,  the  solution  of  the  problem  stops  short  at  the 
expression  (in  Act  of  Parliament)  of  the  will  of  Parlia- 
ment, and  from  that  standpoint  we  may  summarize  the 
result  thus:  The  Imperial  Parliament  is  supreme  over  the 
Executive.  By  the  legal  expression  of  its  will  in  Statutory 
form,  it  controls  the  exercise  of  executive  authority  ;  may 
add  to,  or  take  from,  the  power  of  that  department  of  gov- 
ernment, or  may  subject  the  exercise  of  executive  power  to 
such  Conditions  of  time,  place,  or  manner  of  action,  as  to 
Parliament  may  seem  proper.  The  law  of  the  constitution 
does,  however,  take  this  cognizance  of  the  "power  behind 
the  throne,"  that  the  method  of  electing  the  House  of 
( Jo ions  la  provided  for  by  Act  of  Parliament, 

Viewed  in  the  light  of  the  "conventions  of  the  constitu- 
tion," the  res]«insiliility  of  the  executive  to  the  legifllatore 
for  the  proper  performance  of  its  functions,  is  guaranteed 
by  those  usages  and  preeepta,  that  code  of  "conventions 
which  provide  that,  Dpon  losing  the  confidence  of  the  House 
of  t  'oinmons,  the  Cain  net  must  resign,  and  give  place  to  an 
axcontive  which  will  command  that  confidence  (i<)- 

This  responsibility  of  the  executive  to  the  people. 
through  the  House  of  Commons — the  elective  branch  of 
parliament — is  the  prineiple  of  the  British  constitution, 

(h)  Tbc  last  chapter  in  Prof,  Dicey's  book  ia  &  very  interesting  effort 
to  show  that  the  ■'  conventions  "  of  the  British  constitution  rest  upon  a 
basis  of  Uiinl  sanction — that  the  violation  of  most,  if  not  all,  of  those 
conventions,  will  speedily  place  the  offender  in  the  position  of  n  law- 
breaker. This  idea  could  hardly  b2  worked  out  in  the  matter  of  the 
"  conventions"  as  to  colonial  self- go n 
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iiml  is  e-orked  out  tn  government  somewhat  upon  the  prin- 
ciple of  the  endless  chain.  Travelling  in  one  direction 
llongthfe  links  of  this  chain,  we  find  an  executive  coinmit- 
■rifaily  appointed  by,  and  subject  to  deposition  at 
lilt  hands  of  the  <  Jommons,  executing  upon  and  over  the 
gorenied  those  laws  of  the  land  which  are  made,  or  allowed 
to  remain  such,  by  that  branch  of  parliament  which  in  elected 
by  the  people  through  certain  executive  machinery  ap- 
pointed by  parliament,  and  put  in  motion  by  the  executive 
committee.  A  reversal  of  the  proeeafl  leads  to  the  same 
result — the  discovery  that  the  motive  power  in  government 
in  tlit  will  of  the  people,  and  thai  this  power  works  always 
and  only  through  parliament,  but  that,  through  the  eon- 
tMlling  branch  of  parliament,  the  governed  make  their  own 
[am  and  provide  the  means,  and  regulate  the  manner,  by 
ami  in  which  they  are  to  be  governed  by  those  laws. 

Turning  now  to  the  system  of  government  across  the 

■■■■■  find  the  as principle  of  ultimate  responsibility 

bo  the  people ;  but  it  is  worked  out  in  ;i  very  different  and 

much    less    satisfactory    way.        We    have    referivd    to   the 

'  lii'Tiny  ill 'y  "  of  the   English  constitution.     It  is  not 

Wry  far  from  the  truth  to  say  that  the  United  States 
system  is  an  attempt  to  work  out  that  very  theory  in  actual 
practice.  We  may  take  as  our  example  the  "national" 
government  at  Washington,  For,  as  we  have  already  said, 
is  persistent  throughout  both  the  "  national  "  and 
tli--  'local"  governments  of  the  American  Union,  just 
as  the  British  type  's  persistent  throughout  1-oth  the 
national"  and  "local"  governments  of  the  British  Em- 
pire. Hofl  ii  came  alwtit  that  the  "  literary  theory  "  of  the 
English  Constitution  was  embodied  in  the  Constitution  of 

the  United  Btates  lias  I n  the  subject  of  frequent  enquiry, 

venture  to  quote  from  a  recent  American  work  of 
■ 

"  The  Convention  of  1787  was  composed  of  very  aide  men 
of  the  English-speaking  nice.     They  took  the  system  of  govern- 
ment with  which  they  had  been  familiar,  improved  it,  adapted  it 
Cix.  Cox.— a 
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to   the  circumstances  with  which   they  had]  to  deal,  and  put  it 

into  successful  operation It  is  needful,  however,  to 

remember  in  this  connection,  what  has  already  been  alluded  to. 
that  wlifii  that  Convention  was  copying  the  English  constitu- 
tion, that  constitution  was  in  a  stage  of  transition,  and 
no  means  fully  developed  the  batons  which  an  now  recognised 
as  most  characteristic  of  it.  -  .     .     .      .      The   English   oansti- 
tution  of  that  day  lunl  a  great  man;  features  which  did  not  invite 
republican  imitation.     It  was  suspected,  if  not  known,  that  the 
ministers  who  sat  in  parliament  were  Little  more  than  the  tools 
of  a  ministry  of  Royal   favorites,  who   were    kepi    out  of  sight 
behind  the  strictest  confidences  of  the  Court.     It  was  not 
that  the   subservient  parliament  of  the  day  represented   Ihe 
estates   and    the  money  of  the  peers   and  the  influence  of  the 
King,  rather  than  the  intelligence  and  purpose  of  the  Nation. 
.      .     .     .     It  was  something  more  than  natural  thai    I 
volition  of  17H7  should  desire   to  en.-ct  a  Cuiwuss    which  would 
not  be  Bobservient,  and  an exeentive which  could  not  be  despotic  ; 
and  it  was  equally  to  have  been  expected  that  they  should  n  garj 
.in  absolute  separation  of  these  two  great  branches  of  tut 
as  the  only  effectual  means  fur  tin-  accomplishment  of  that  much 
desired  end  "  («). 

Prof.  WUaon,  indeed,  shows  very  clearly,  aa  one  would 
expect,  that  Congress  is  now  supreme  over  the  executive 
of  the  federal  government,  and  "subjects  even  the  details 
•  it'  11'iiiiinint.nLtiun  in  tin:  constant  supervision,  and  all  policy 

to  the  watchful  intervention  of  the  Standing   Co iftl  e 

of  Congress  ';  but  he  laments  the  lack  of  executive  '■■ 
iiility  to  Congroao,     The   President  and  the  heads  of  the 
chief  executive  departments  of  government   stand   aparl 

I- ninl  to  execute   ttt    Uw 
with  n< i  greater  influence  in  securing  the  passage  of 
in  aid  of   effective  administration,  or  in   preventing   the 
if  law.  which  may  hamper  adwiiti^ti'iiinii   than  i- 
poaeeaBed  by  any  other  private  citizen,     By  the  I 
the  "Constitution"  itself,  they  are  debarred  from 

|"|   Wilson  i  ton^ro^iomil  Government,  p.  HOT. 
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Congress  (/>),  and  so  have  no  initiative  in  legislation.  On 
the  other  hand,  Congress  must  go  to  the  full  extent  of  law- 
making in  order  to  exercise  its  supremacy  over  the  execu- 
tive ;  but  the  trouble  may  be,  not  in  the  law,  but  in  the 
execution  of  that  law,  and  no  matter  to  what  extent  of 
detail  the  law  may  make  provision,  one  may  expect  that  an 
executive,  perhaps  completely  out  of  sympathy  with  the  law, 
will  not  be  a  veiy  satisfactory  administrator  of  that  law. 
In  short,  there  is  no  guarantee  of  that  harmony  between 
the  legislative  and  executive  departments,  that  sympathy 
and  co-operation,  without  which  there  must  necessarily 
arise  constant  friction,  lack  of  continuity  in  policy,  and 
even  a  deadlock  in  the  administration  of  public  affaire. 
Congress  and  the  executive  are  responsible,  each  directly 
to  the  people ;  but  the  retention  of  the  confidence  of  Con- 
gress is  in  no  way  a  condition  to  the  retention  of  office 
Congress  has  no  such  power  to  depose  the  executive  as 
has  the  House  of  Commons  in  the  English  constitutional 
system.  Moreover,  the  constant  possibility  of  party  diver- 
sity between  the  Executive  and  Congress,  renders  it  very 
difficult  to  fasten  responsibility  upon  either.  This  difficulty 
is  thus  strongly  put  by  Prof.  Wilson,  in  the  work  from 
which  we  have  already  quoted  : 

"  Is  Congress  rated  for  corrupt,  or  imperfect,  or  foolish  legis- 
lation ?  ....  Doe3  administration  blunder  and  run  itself 
into  all  sorts  of  straits  ?  The  Secretaries  hasten  to  plead  the 
unreasonable  or  unwise  commands  of  Congress,  and  Congress 
falls  to  blaming  the  Secretaries.  The  Secretaries  aver  that  the 
whole  mischief  might  have  been  avoided,  if  they  had  only  been 
allowed  to  suggest  the  proper  measures ;  and  the  men  who 
framed  the  existing  measures,  in  their  turn,  avow  their  despair 
of  good  government,  so  long  as  they  must  entrust  all  their  plans 
to  the  bungling  incompetence  of  men  who  are  appointed  by,  and 
responsible  to  somebody  else.  How  is  the  school-master,  the 
nation,  to  know  which  boy  needs  the  whipping?  "  (7). 

(p)  Art.  I.,  sec.  6.  (</)  Congressional  Government,  p.  283. 
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In  the  preface  to  the  same  work,  the  distinction  between 
the  British  and  the  American  systems  of  government  is 
shortly  stated,  in  language  which  we  have  no  hesitation  in 
adopting. 

"It  is  our  legislative  and  administrative  machinery  which 
makes  our  government  essentially  different  from  all  other  great 
governmental  systems.  The  most  striking  contrast  in  modern 
politics  is  not  between  Presidential  and  Monarchial  governments, 
but  between  Congressional  and  Parliamentary  governments. 
Congressional  government  is  Committee  government ;  Parliamen- 
tary government  is  government  by  a  responsible  Cabinet  ministry* 

"These  are  the  two  principal  types  which  present  them- 
selves for  the  instruction  of  the  modern  student  of  the  practical 
in  politics  :  administration  by  semi-independent  executive  agents, 
who  obey  the  dictation  of  a  legislature  to  which  they  are  not 
responsible ;  and  administration  by  executive  agents,  who  are  the 
accredited  leaders  and  accountable  servants  of  a  legislature 
virtually  supreme  in  all  things." 

Neither  need  we  hesitate  to  give  expression  to  our 
decided  preference  for  the  system  of  cabinet  government 
which  obtains  in  England,  when  we  find  so  thoughtful  a 
writer  as  Prof.  Wilson — a  citizen  of  the  Republic  at  that — 
doing  the  like. 

After  this  comparison  of  the  two  leading  types  of 
Anglo-Saxon  self-government,  it  is  $asy  to  decide  to  which 
the  Canadian  constitution  conforms. 

We  shall  have  occasion  to  again  refer  to  the  limits  set 

• 

to  our  right  of  self-government,  by  reason  of  our  colonial 
subjection  to  the  ultimate  supremacy  of  the  Imperial 
parliament.  In  this  chapter,  we  have  endeavored  to  show 
that  this  subjection  is  but  that  subordination  of  a  "local  ' 
to  a  "national"  government,  essential  in  any  truly  federal 
scheme  of  government.  If,  indeed,  to  establish  our  position, 
we  must  show  that  some  one  parliamentary  body,  elected 
by  a  Canadian  electorate,  is  possessed  of  the  ultimate 
sovereignty    in   Canada   over    every    conceivable    subject 
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matter  of  governmental  action,  the  discussion  need  go  no 
further ;  for,  admittedly,  we  are  a  colony  of  Great  Britain, 
and  in  the  ultimate  legal  analysis  our  government  is  from 
without.  This,  however,  is  not,  we  take  it,  the  point  of 
distinction. 

If  we  can  show  that  so  far  as  the  right  of  local  self- 
government — the  right  to  make  the  laws  by  which  we  are 
to  be  governed,  and  to  execute  those  laws  as  suits  ourselves 
— has  been  conceded,  our  power  is  exercisable,  the  law- 
making power  with  the  same  efficacy,  and  the  law-execut- 
ing power,  under  the  same  principle  of  responsibility  to 
parliament,  and,  through  parliament,  to  the  electorate,  as  in 
the  United  Kingdom,  we  shall  have  established  our  propo- 
sition. 

To  any  one  who  has  knowledge  of  the  constitutions  of 
the  provinces  prior  to  confederation,  it  is  unnecessary  to 
point  out,  that  since  the  concession  of  "  Responsible  Govern- 
ment," and  up  to  1867,  those  constitutions  were  "similar  in 
principle  to  that  oi  the  United  Kingdom,"  and  that  all  that 
has  been  said  in  reference  to  the  British  constitution 
might  be  repeated  in  reference  to  (old)  Canada,  Nova 
Scotia,  and  New  Brunswick. 

Nor  will  it  be  contended  that,  under  the  B.  N.  A.  Act, 
the  sum  total  of  our  lights  of  self -government  has  been 
lessened :  in  fact,  as  we  shall  have  occasion  to  show,  that 
sum  total  has  been  largely  increased,  both  legally  and  by 
''conventions."  And  no  one  who  knows  the  actual  work- 
ing of  the  machinery  of  government  in  Canada,  will  con- 
tend that  we  have,  either  in  the  Dominion  government,  or 
the  government  of  the  various  provinces,  other  than  a 
parliamentary  government. 

It  has  been  usual  to  speak  of  "the  division  of  power" 
under  a  federal  system.  In  truth,  this  form  of  expression 
is  most  inapt,  and  very  inaccurately  describes  the  division 
of  labor  which  really  exists.  Its  thoughtless  use  has  been 
fruitful  of  much  misconception  of  the  true  line  or  principle 
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of  division.  Bearing  in  mind  what  is  involved  in  the  term 
government — law-making  and  law-executing — and  the  co- 
extensive and  complementary  spheres  of  action  of  these 
two  chief  departments  of  government,  we  shall  find  that 
there  is,  in  our  system,  no  "  division  of  power  "  in  the  sense 
in  which  such  division  was,  by  the  older  writers,  errone- 
ously assumed  to  exist  under  the  British  form  of  govern- 
ment; and  certainly  none  in  the  sense  in  which  such 
division  does  actually  exist  in  the  individual  systems  of 
the  United  States.  Our  simile  of  the  endless  chain  may, 
perhaps,  serve  to  impress  the  true  principle  of  our  form  of 
government  upon  the  reader,  and  that  principle  underlies 
the  practical  working  of  each  and  every  of  our  govern- 
mental organizations,  Dominion  and  Provincial. 

The  time  line  of  division  is  this:  The  various  subject 
matters,  with  which  government  can  be  supposed  to  have 
anything  to  do,  are  divided  into  two  great  divisions  (r) 
— matters  of  general  and  matters  of  local  concern — but  to 
each  of  such  divisions,  the  full  equipment  of  power,  legisla- 
tive and  executive,  is  given.  There  is  no  division  of  function 
in  the  sense  that  as  to  any  given  subject  matter,  legislative 
power  resides  in  one  organization  or  government,  and  execu- 
tive power  in  another;  as  to  any  given  subject  matter,  the 
full  power  of  government  rests  in  one  and  the  same  govern- 
mental body.  The  Dominion  government  and  the  Provincial 
governments  are  (each  within  the  sphere  of  its  legitimate 
operation)  earned  on,  on  the  same  principle  as  the  govern- 
ment of  the  United  Kingdom.  Jurisdiction  as  to  subject 
matter  conceded,  the  will  of  the  legislature.  Dominion  or 
Provincial,  is  supreme  over  the  executive,  in  the  same  sense 
as  the  will  of  the  Imperial  parliament  is  supreme  over  the 
executive  in  the  United  Kingdom.  The  legal  principle,  so 
strongly  insisted  upon  by  Mr.  Dicey — the  supremacy  of 
parliament — as  clearly  appeal's  here  as  in  the  United 
Kingdom:    while,   for   the    "  conventional"    aspect   of   the 

(r)  See  Bank  of  Toronto  v.  Lambs,  12  App.  Cas.  587,  and  po*t,  Chap.  X. 
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question,  it  is  only  necessary  to  carry  the  comparison  one 
.step  further,  and  point  out  that,  as  in  the  United  Kingdom  t 
so  here,  the  ultimate  responsibility  of  the  executive  to  the 
electorate,  through  the  elective  branch  of  the  legislature, 
is  clearly  established,  in  relation  as  well  to  each  provincial 
as  to  the  Dominion  government.  The  elective  branch  of 
the  legislature  (Dominion  Parliament  or  Provincial  Legis- 
lative Assembly)  represents,  and  is  directly  responsible  to, 
the  electorate — as  in  the  United  Kingdom.  The  Execu- 
tive  Committee  (the  cabinet)  composed  of  members  of  the 
legislature,  holding  their  positions  by  virtue  of,  and  con- 
tingently upon,  the  retention  of  the  confidence  of  the 
elective  branch  of  that  Legislature,  are  therefore,  practically 
directly  responsible  to  that  elective  branch — as  in  the 
United  Kingdom.  The  same  chain  of  connected  relation, 
the  same  source  of  motive  power,  and  the  same  method  of 
applying  that  power  to  the  work  of  government,  exists  in 
each  of  our  governmental  bodies,  as  in  the  United  King- 
dom. 

In  this  view  of  the  Canadian  constitution,  the  extent 
to  which  the  executive  department  of  the  Dominion 
government  may  exercise,  over  Acts  of  the  provincial 
legislative  assembly,  the  power  of  disallowance,  will  appear 
<|iiite  immaterial  when  it  is  borne  in  mind  that  this  power 
is,  in  any  given  case,  exercised  under  the  same  responsi- 
bility (directly  to  the  Dominion  parliament,  and  indirectly, 
through  the  elective  branch  of  that  parliament,  to  the  elec- 
torate) as  exists  in  relation  to  the  exercise  of  any  other 
executive  power  lodged  in  the  hands  of  the  Dominion 
government.  And  so  as  to  any  other  points  of  contact,  or 
even  conflict,  between  the  Dominion  and  Provincial  govern- 
ments— or,  for  that  matter,  between  two  local  governments 
— for  its  conduct  with  regard  to  such  matter  of  contact  or 
conflict,  for  its  action  or  inaction,  each  government  (execu- 
tive and  legislative  department  alike)  is  responsible  ulti- 
mately to  the  electorate,  who  condemn  or  approve  in  the 
very  same  way  and  with  like   results  as  in  the  case,  for 
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example,  of  a  conflict  between  Lords  and  Commons  in  the 
United  Kingdom. 

Nor  would  it  make  the  slightest  difference,  if  (as  was 
held  in  certain  quarters,  for  some  years  after  1867,)  concur- 
rent power  over  many  subject  matters  were,  by  the  B.  N.  A. 
Act,  allotted  to  both  the  Dominion  and  Provincial  govern- 
ments, and  if  the  true  construction  of  that  Act  were,  to 
subordinate  provincial  legislation  upon  such  matters,  to 
Dominion  legislation  thereon.  Colonial  legislation  is  com- 
pletely subordinate  to  Imperial,  and  to  the  extent  of  its 
"  repugnancy  "  to  such  Imperial  legislation,  is  utterly  void  ; 
and  yet  no  one,  we  fancy,  would  contend  that,  by  reason  of 
such  subordination,  the  constitutions  of  the  pre-Confedera- 
tion  provinces,  for  example,  were  other  than  constitutions 
similar  in  principle  to  that  of  the  United  Kingdom.  The 
sphere  of  their  power  of  government  was  limited  by  reason 
of  their  colonial  status,  but  so  far  as  they  had  power,  that 
power  was  exercised  through  the  same  medium  of  respon- 
sible parliamentary  government.  And  so  now,  under  the 
B.  N.  A.  Act,  each  government,  Dominion  or  Provincial^ 
has  limitations  set  to  its  sphere  of  operation,  but  each, 
within  its  sphere,  is  a  responsible  parliamentary  govern- 
ment. 


CHAPTER  II. 


THE  PRE-CONFEDERATION  CONSTITUTIONS. 

To  properly  appreciate  the  merits  or  accurately  note 
the  defects  of  any  form  of  government,  it  must  be  studied  in 
its  actual  present  working — examined,  so  to  speak,  in  motion 
— and  if  the  B.  N.  A.  Act  were  the  creation  of  a  govern- 
mental organism,  new  in  all  its  parts,  we  might  lack  justifica- 
tion for  indulging  in  historical  retrospect  back  of  1867.   But,    t 
just  because  the  slate  was  not  cleaned,  just  because  many 
parts   of   the  machinery  of  government   existing  in   the 
provinces  prior  to  Confederation  were  continued  in  the  new 
plant  set  up  in  the  various  provinces,  it  will  be  nece*wary 
to    examine    the  earlier  constitutions  of   thowe   province. 
Indeed,  it  will  appear  that  in  at  lea.st  two  of  them,  New 
Brunswick    and    Nova  Scotia  (<t ),  the    governmental   ma- 
chinery was  left  by  the  B.  X.  A.  Act  almost  iatact.  and  new 
plant  was  provided  only  for  the  Dominion  government  and 
the  provinces  of  Ontario  ami  Quel**;  (b).     Thewe   reason*-. 
here  urged  in  brief,  will  develop  themselv***  more  at  length 
as  we  progress  in  our  examination  of  the  scheme  of  govern 
meiit    contained   in   the   B.   X.   A.   Act.      To  avoid    undu" 
repetition,  the  proof  must  1*;  vjiiiewhat  delayed       In  kuj 
Cii.se,    a   short  historial   retrospect   wouJd    piobably   not   I*- 
considered  out  of  oilier. 

(a )    The  same  remark  applies  to  ftritith  ('.'>.wtt».%.  ±iA  \*t'*fA  >V3  **•  .* 
Island  upon  their  admission  to  th*  Ij<jiuu.*j:.. 

(//)    And  afterwards  for  M&uitoVa  *!*d  v.*  5vrt*i  V.'***  'S*-rr.%//rt#r 
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With  the  view,  then,  to  .determine  the  nature  of  the  con- 
stitution of  government  in  the  various  provinces  of  which 
the  Dominion  is  composed,  we  proceed  to  discuss  briefly, 
and  so  far  only  as  is  necessary  to  a  proper  appreciation  of 
our  present  system,  the  constitutional  history  of  those 
provinces. 

To  Nova  Scotia  belongs  the  distinction  of  being  the 
oldest  of  the  B.  N.  A.  colonies  now  forming  part  of  the 
Dominion.  The  preamble  to  one  of  the  earliest  Acts  (c)  of 
the  Nova  Scotia  Assembly  (1759),  declares  that  "this  pro- 
vince of  Nova  Scotia,  or  Acadie,  and  the  property  thereof, 
did  always  of  right  belong  to  the  Crown  of  England,  both 
by  priority  of  discovery  and  ancient  possession."  The 
correctness  of  this  declaration,  France  would  probably  not 
admit;  but  the  contest  would  be  of  antiquarian  interest 
merely,  for  by  the  treaty  of  Utrecht,  in  1713,  "Nova  Scotia, 
or  Acadie,  with  its  ancient  boundaries,"  was  ceded  bv 
Fiance  to  the  Crown  of  England  in  the  most  ample  terms 
of  renunciation.  Nova  Scotia,  as  thus  ceded,  included  the 
present  provinces  of  Nova  Scotia  (excluding  Cape  Breton) 
and  New  Brunswick,  and  also  pail  of  Maine.  For  many 
years  after  its  acquisition,  Nova  Scotia  was  practically 
under  the  military  rule  of  a  governor  and  council,  whose 
authority  was  defined  in  the  governor's  commission.  In 
1 749,  a  colonization  scheme  was  set  on  foot,  and  anticipating 
an  influx  of  settlers  into  the  colony,  the  commission  to 
Governor  Comwallis,  of  date  1749,  authorized  the  sum- 
moning of  "general  assemblys  of  the  free-holders  and 
planters  within  your  government,  according  to  the  usage 
<»f  the  rest  of  our  colonies  and  plantations  in  America/' 
After  much  delav,  and  the  exhibition  of  much  unwilling- 
nrss  on  the  part  of  the  governor  and  his  council  to  act 
upon  this  direction,  a  scheme  of  representation  was  settled, 
<•  -nd  the  first  parliament  of  Nova  Scotia  met  on  the  second 
«»f  October,  175S,  at  Halifax. 

(.)  a.3  Geo.  II.  c.  3  (X.  S.i. 
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In  1763,  the  remaining  portions  of  what  are  now  known 
as  the  Maritime  Provinces — Cape  Breton  and  Prince  Edward 
Island — were,  by  the  treaty  of  Paris,  ceded  to  Great  Britain : 
And,  by  the  proclamation  which  followed,  were  annexed 
"to  our  government  of  Nova  Scotia." 

Six  years  later,  Prince  Edward  Island  was  made  a 
separate  province,  under  a  governor  of  its  own,  whose 
•commission,  also,  authorized  the  calling  together  of  "general 
Assemblys  of  the  free-holders  and  planters,  within  your 
government,  in  such  manner  as  you  in  your  discretion 
shall  judge  most  proper,"  and  according  to  further  instruc- 
tions. The  first  parliament  of  Prince  Edward  Island  met 
in  1773. 

In  1784,  New  Brunswick  was  made  a  separate  province, 
with  a  governor  of  its  own;  and  his  commission,  too, 
authorized,  in  somewhat  similar  phraseology,  the  summon- 
ing of  a  general  assembly,  which  shortly  thereafter  met. 

Of  Cape  Breton's  constitutional  vicissitudes  it  is  un- 
necessary to  make  mention  ((/).  Finally,  in  1820,  it  was 
re-annexed  to  the  government  of  Nova  Scotia,  of  which 
province  it  has  ever  since  formed,  and  now  forms,  part. 

So  far  as  the  Maritime  Provinces  (e)  are  concerned,  the 
legislatures  of  to-day,  in  those  provinces,  are  the  lineal 
descendants  of  those  earlv  'general  assembly's."  But,  as  we 
must  show,  the  sphere  of  their  authority  in  government,  in 
1867,  when  Nova  Scotia  and  New  Brunswick  (/)  became 
part  of  the  Dominion  of  Canada,  was  very  different  from 
their  sphere  of  authority  in  1758,  and  for  many  years 
thereafter. 

Quebec — not  the  present  province  of  that  name,  but 
practically  the  now  provinces  of  Quebec  and  Ontario — was 

(d)  They  are  set  out  at  length  in  5  Moo.  P.  C.  25',) :     In  re  The  Island 
of  Cape  Breton. 

(e)  The  documents  relating  to  the  earlv  constitutions  of  the  Maritime 
Provinces  are  set  out  in  Return  No.  70,  Can.  Se>s.  Papers.  1883. 

(/)  And  so  as  to  Prince  Edward  Island  in  1873.     See  post. 
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ceded  to  Great  Britain  by  the  same  treaty  of  Paris,  which 
secured  Cape  Breton  and  Prince  Edward  Island.  The- 
proclamation  (g)f  to  which  we  have  already  referred,  which 
followed  upon  the  cession,  simply  annexed  Cape  Breton 
and  Prince  Edward  Island  to  the  government  of  Nova 
Scotia,  but  erected  Quebec  into  a  new  province,  and  made 
provision  for  its  government.  Both  by  that  proclamation, 
and  by  the  commission  to  Governor  Murray,  the  institution  of 
a  representative  assembly  was  contemplated,  but,  for  reasons, 
upon  which  it  is  unnecessary  to  enlarge,  no  such  assembly 
ever  met  thereunder ;  and  it  was  not  until  after  the  Imperial 
parliament  intervened  (for  the  second  time)  in  the  govern- 
ment of  the  B.  N.  A.  provinces — after  the  passage  of  what 
is  known  as  "The  Constitutional  Act,  1791"  (A),  dividing 
Quebec  into  the  two  provinces  of  Upper  and  Lower 
Canada,  and  providing  for  a  separate  legislature  in  each 
province — that  such  assemblies  met ;  that  of  Upper  Canada,, 
at  Niagara,  on  the  17th  of  September,  1792,  and  that  of 
Lower  Canada,  at  Quebec,  a  few  months  later.  In  1840,  the 
two  provinces  of  Upper  and  Lower  Canada  were,  by  what 
is  commonly  known  as  "The  Union  Act"  (t),  joined  together 
in  a  legislative  union,  which  lasted  until  the  birth  of  the 
Dominion  (J). 

We  must  now  retrace  our  steps,  in  order  to  take  a  com- 
prehensive view  of  the  nature  of  the  government  which  was 
established  in  the  various  provinces ;  and,  in  taking  such  a. 
view,  it  will  be,  to  say  the  least,  convenient  to  treat  of  the 
statutory  constitutions  of  the  Upper  Provinces  separately, 
and  to  confine  our  attention,  in  the  first  place,  to  the  con- 
stitutions established  (in  the  exercise  of  the  prerogatives 
<>t*  the  Crown)  by  means  of  the  commissions  and  proclama- 

(n)  See  Houston,  Constitutional  Documents  of  Canada,  p.  67. 
(h)  31  Geo.  III.  c.  31  (Imp). 

(/')  3  <fe  4  Vic.  c.  35  (Imp). 

{j)  We  defer  consideration  of  the  constitution  of  British   Columbia. 
ami  of  Manitoba  and  the  North  West  Territories  until  a  later  stage.  See? 


PBE-OONFEriERATH  in  mxsTni'TiuN's. 


•2!) 


tionft,  to  which  we  have  referred.  We  may  say  at  onoe 
that,  along  'M,tli  lines,  this  survey  is  andertakeu  in  order 
to  show  that-  prior  in  tin-  date  of  Confederation,  the 
[rnperial  government  had,  in  a  tangible  way—'1. 
partly  by  dispatches,  partly  by  instructions,  partly  by 
statutory  enactments,  partly,  perhaps,  by  long  disuse  of 
power  along  certain   lines — put  apon  record  their  reeojt- 

niti I'     tin-     necessary    connection     which     must    exist 

lii-twt'i?!i    tin-    legislative    ami    executive    departments   of 

nt..  as  ivi.ll  in  tin.'  ca.se  nl'  :i  culony  as  in  the  case 

nited  Kingdom. 
I  preliminary  to  this  survey,  it  is  almost  indispens- 
able Th;ii  we  should  again  refer  to  what  was.  in  the  tatter 
part  of  tin*  eighteenth  and  the  earlier  decades  of  the  nine- 
'■■■  ntli  century,  flit  accepted  explanation  of  that  scheme  of 
men!    known    as    the    "British    Constitution."      In 
chief  commendation   bestowed  on  that  con- 
stitution  was  .hi   ;u nt  of  the   complete    separation,  as 

[>!«iseil,  .if  the  legislative  imd  executive  power — 
■  ■■  supremacy  in  the  parliament,  executive  snpiv- 
maey  in  the  Crown.  ( Ipportunity  for  interference  by  par- 
liament to  control  and  regulate  executive  action,  was  largely 
the  result  of  the  financial  necessities  of  the  executive  head 
of  the  nation  :  but,  to  the  extent  to  which  the  revenues  of 
the  Crown  rendered  thai  executive  head  independent  of 
hi   the  government  of  the  nation  was  frequently 

"ii   without  that  body  being  bui '"1   together. 

Row  the  change  was  gradually  brought  about,  until  now 
the  rapremacj  of  parliament  over  the  executive,  is  a  clearly 
established   principle    of    the    British   constitution,    it     i- 
e  of    this   w  H 1-.    i"  trace  (/.  >:    but,  shortly 
:i   would  appear  to  have  been  effected  by  the  judici- 
al' the  power'  over  the  purse  strings,  in  order  to 

the  consent  of  the  Crown  to  the   relinquis] ml  to 

)'  the  most  important,  it'  not  the  most  uuraer- 

1*)  Sw  M»y'«  Const.  Hist ,  Vol.  ii.  p.  39. 
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ically,  of  those  '  common  law '  powers  of  the  executive 
known  as  "  the  prerogatives  of  the  Crown."  But,  at  the 
time  of  which  we  write,  the  government  of  Great  Britain 
was,  to  an  extent  very  much  larger  than  at  present,  carried 
on  by  the  exercise  of  these  prerogatives — that  is  to  say,  was 
largely  an  executive  government — and  of  no  department 
was  this  more  true  than  of  the  colonial,  "the  Board  of 
Trade  and  Plantations."  The  very  facts  to  which  we  have 
alluded — that  for  very  many  years  after  the  settlement  of 
Nova  Scotia  (practically  until  the  B.  N.  A.  Act),  no  legis- 
lative interference  by  the  Imperial  parliament,  in  the  govern- 
ment of  the  Maritime  Provinces,  took  place — that  provinces 
were  enlarged,  divided,  joined,  all  without  Act  of  parlia- 
ment— and  that,  without  Act  of  parliament,  representative 
assemblies  were  established  therein — make'  manifest  the 
extent  to  which  the  government  of  the  early  provinces  was 
in  the  nature  of  executive  government,  by  prerogative. 
And  yet  not  entirely  so,  for  in  the  celebrated  case  of 
Campbell  v.  Hall  (I)  involving  a  consideration  of  the  pro- 
clamation of  1763  (in  its  relation  to  Grenada),  it  was  decided 
1  > y  Lord  Mansfield,  that,  although  on  the  acquisition  of  new 
territory  by  conquest  or  cession,  the  Crown,  without  par- 
liament, may  make  laws  for  the  government  of  the  con- 
quered or  ceded  territory  (m),  nevertheless,  on  the  grant  to 
the  inhabitants  of  the  right  to  make  laws  in  and  by  a 
representative  assembly,  the  prerogative  right  of  the  Crown 
to  make  laws  in  respect  of  the  internal  government  of  the 
colony  is  forever  gone,  and  that,  thereafter,  the  Crown 
stands  in  the  same  relation  to  the  representative  assembly 
of  the  colony  as  in  England  to  the  Imperial  parliament: 
and  any  withdrawal  of  the  colony's  right  to  make  laws  can 
only  be  effected  by  the  Imperial  parliament  (n). 

(I)  Cowp.  204. 

(»i)  Tli is  was  one  of  the  prerogatives  annexed  to  the  Crown  as  com- 
m.inder-in-chief — a  right  arising  by  conquest. 

(n)  See  pott,  Chap.  VI.,  In  re  Lord  Bishop  of  Natal,  3  Moo.  P.  C. 
(N.S.)  148. 
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So  far,  however,  as  related  to  the  executive  functions 
of  government — the  administration  of  public  affairs,  the 
execution  of  the  laws  of  the  colonies  (whether  imposed  by 
imperial  or  colonial  legislative  authority),  the  collection  and 
expenditure  of  the  public  revenues,  and  the  appointment 
and  control  of  the  executive  officials  necessary  to  these 
ends — the  theoretical  independence  of  the  executive,  which y 
as  we  have  shown,  obtained  in  England,  was  carried  to  itfi 
practical  result  in  the  work  of  government  in  the  colonies. 
Theoretically  and,  indeed,  legally,  the  executive  head  of 
the  nation,  by  virtue  of  its  position  as  a  constituent  branch 
of  parliament,  could  prevent  encroachment  by  the  legisla- 
ture upon  the  prerogatives  of  the  Crown — that  is,  upon  the 
executive  department  of  government — but  the  financial 
necessities  of  the  executive  in  England,  gradually  led,  as 
we  have  before  observed,  to  the  surrender  to  parliament, 
or  at  least  to  parliamentary  control,  of  the  entire  executive 
government  of  the  nation.  The  Crown  occupied,  in  the 
colonies,  the  same  position  as  a  constituent  branch  of  the 
legislature  of  a  colony,  but  .the  financial  necessities  of  the 
executive  government  were,  in  these  early  days  of  our 
colonial  history.  ^;  lar^-iv  met  bv  the  revenues  arising 
from  the  sale  of  the  Crown  lari'Ls.  tines,  tolls,  and  other 
royalties  of  various  -v/rt-v  and.  for  the  balance,  provided 
for  in  the  Impeiial  budget,  that  the  executive  of  a  colony 
was  to  a  lar'e  d-T-v  independent  of  the  colonial  assembly. 

That  the  ^r'.y  ^—'Uil>\y~'  ,f  the  province.-  we>»- 
intendetl  i,.  :+-  f:  >:.r\:.->\  t  >  purely  legislative  work  xiv.' 
that,  in  the  i  -\:.w  f  it  they  w*rre  not  to  inwf *-,♦•:  )u  t;.* 
executive  ^v.'r.T. ::.-:.*  «f  the  colony  i*  *\j\p&'*:i*.  w?*e*„  w- 
come  to  »t»i«Iy  -.:;.rv.-:^t  more  '.v>*rJy  \'.*y  *:r^ix#***r.*t 
of  the  eariv  j-,'--r..,r — *.v}.;ch  v.e*e  '.:.  Vv.V  •/!.+.  *%***++> t* 
of  grjveniiij-rr.t  .:.  t:   ***-.  \ .: v.  ::*??*. 

There  i-  z,  •  -— •-:.•. '>.     .  *":*".*?:  ;:.  V*  ***?'*<%*   /  9s*  «// 
missions  to  O  .-*  -r..-  .•  '.-v/r.  «*-.,*  •  \v=*   «V/A.**     'av  •*-•'•  • 
Patterson « Vr.zsy  L.  •>_•.  J*^^  .  ts/jxrwx  *  ,*Ss**jr.. 
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Brunswick),  and  Governor  Murray  (Quebec);  and  we  there- 
fore take  for  comment  the  first  commission  which  conveyed 
authority  to  summon  an  assembly  in  the  provinces  now 
forming  part  of  the  Dominion — that  to  Governor  Cornwal- 
lis  (o),  of  Nova  Scotia.  "  For  the  better  administration  of 
justice,  and  the  management  of  the  public  affairs  of  our 
said  province,"  the  governor  was  authorized  to  appoint 
""  such  fitting  and  discreet  persons  as  you  shall  either  find 
there,  or  carry  along  with  you,  not  exceeding  the  number 
of  twelve,  to  be  of  our  council  in  our  said  province.  As 
also  to  nominate  and  appoint,  by  warrant  under  your  hand 
and  seal,  all  such  other  officers  and  ministers  as  you  shall 
judge  proper  and  necessary  for  our  service,  and  the  good  of 
the  people  whom  we  shall  settle  in  our  said  province  until 
our  further  will  and  pleasure  shall  be  known."  Subse- 
quent appointments  to  fill  vacancies  in  the  council  were  to 
be  made  by  the  authorities  in  England.  With  the  advice 
and  consent  of  this  council,  the  governor  was  empowered 
to  establish  courts  of  justice,  and  to  appoint  all  the  neces- 
sary ministerial  and  judicial  officers  in  connection  there- 
with. The  public  revenue  was  to  be  disbursed  by  the 
governor's  warrant,  issued  by  and  with  the  advice  of  the 
council,  with  this  limitation,  however,  that  it  was  to  be 
disposed  of  by  the  governor  "  for  the  support  of  the  gov- 
ernment, and  not  otherwise."  It  is  hardly  to  be  wondered 
at,  having  in  view  the  mode  of  appointment,  and  of  filling 
vacancies  in  this  council,  that  the  executive  government  of 
those  days  came  to  be  designated  by  the  familiar  phrase — 
4  the  family  compact." 

Turning  now,  to  the  part  played  in  government  by  the 
assemblies,  and  referring  again  to  the  commission  to  Gover- 
nor  Comwallis,  we  find  him  commanded  to  govern  the 
colony  according  to  his  commission,  the  instructions  there- 
with,  or  to  be  thereafter  given  (from  England,  of  course), 
and  according  to  such  reasonable  laws  and  statutes  as 

(o)  Houston,  Const.  Documents,  p.  9. 
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or  e  Treed  up  in  by  you,  with  bfai 
ir  o  unci!  and  the  assembly  of  * 
n  inoea." 

The  legislative  power  of  the  governor  and  assembly,  ia 
■■  To  make,  c  institute,  and  soda  i 

For  the  puhlick  |  >■  juv.  w,/lfar <]  ui..-,.]  ■_■■,,  vh 

E  DUraflid  province     ....     and  for  the  benefit 

■ 'ir  hell's,  and  successors  ;  which  said  laws  are  not  t 

be  repugnant  but,  as  Dear  as  may  be,  agreeable  to  the  taw 

tea  of  this  our  Kingdom  of  Great   Britain." 

■  i"  subject  to  disallowance  by  the 
rial   authorities,  with    no   [imitation   as   to  the  1 
within  which  such  disallowance  should  tj  <  k .  •  place. 

■  have  occasion  to  refer  to  the  position  of  tb 
■  aa  a  constituent  branch  of  the  Imperial   parliai 
■  colonial  assemblies  but  the  clause  providing  for  thia 

in  the  cm ission   now  under  examination    is  notewort 

tor  the  Frank  and  undisguised  fashion  in  which  it  discloe 
the  reason.     This  clause  i-.  as  Follows: 

"  Anrl  lo  the  end  tbat  nothing  may  be  passed  or  done  by  < 

si  mbly  to  the  prejudice  of  us.  our  beirs  o 

we  will  and  ordain  tliat  you,  the  said   Edward  Co; 

U  have  and  enjoy  a  negative  voice  in  the  making  a 

passing  of  all  laws,  statutes,  and  ordinances,  aa  aforesaid," 

mportance  ■■!'  the  concession  to  the  early  provu* 

■  ..I,?  to   Erame  the   laws  by  which,  in  local  matters, 

governed,  must  not  be  under-rated.     If  it 

be  Donsidered  as  in   anj    Fair   tense    8    concession  of 

it  of  self-government,  it    must  at    least  be  admitted 

that  it  fell  short,  only  because  of  the  theory  which  then 

of  the  independence  of  the  two  departments  of 

■r   the  inability  of   the  legislate 

■  i.  the  ooloniea  to  withhold  supplies  until  gnev 

department  were  remedied. 

We  now   proceed   to  Quebec,  i<>   a"**1"  to  ,:N;' ''" 

..    ai    introduced   there   In 

■ 


ive 
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Imperial  statutes.  For  eleven  years  after  the  Treaty  of 
Paris,  the  commission  to  Governor  Murray  and  his  succes- 
sors (read  with  the  proclamation  of  1763),  was  the  charter 
of  government ;  but,  as  we  have  already  noticed,  no  assem- 
bly ever  met  in  that  province,  and  any  legislation  which 
was  considered  necessary  was  passed  by  the  governor  and 
his  council.  Owing  to  the  discontent  of  the  inhabitants, 
then  largely  French,  at  the  introduction  (which  was  claimed 
to  have  taken  place)  of  English  civil  law,  and  owing  perhaps 
to  a  doubt  of  the  legality  of  the  ordinances  of  the  governor 
and  his  council,  "The  Quebec  Act,  1774"  (p),  was  passed  by 
the  Imperial  parliament.  Of  this  statute,  it  is  necessary 
to  make  here  only  this  note,  that  it  revoked  the  right 
to  a  representative  assembly,  and  lodged  both  departments 
of  government,  legislative  and  executive,  in  the  hands  of 
the  governor  and  his  council ;  with  this  provision,  how- 
ever, that  the  members  of  the  council  were  to  be  appointed 
from  the  inhabitants  of  the  province.  A  perusal  of  the 
Act  discloses  much  milder  checks  on  the  legislative  power 
than  in  the  case  of  the  earlier  commissions ; — no  fioubt 
because  of  the  union  of  the  legislative  and  executive  powers 
of  government  in  the  same  hands  (q). 

By  "  The  Constitutional  Act,  1791  " — the  province  of 
Quebec  having  been  divided  by  royal  proclamation  (or 
rather,  the  king  having  signified  "his  Royal  intention  to 
divide  his  province  of  Quebec  into  two  separate  provinces") 
— provision  was  made  for  the  establishment,  in  each  of  the 
two  provinces,  Upper  and  Lower  Canada,  of  a  legislative 
council  and  assembly.  Beyond  giving  the  assembly  so 
created,  the  right  to  legislate  as  to  time,  place  and  manner 

fpj  U  Geo.  III.  c.  83. 

(</)  By  the  13th  sec.  the  Governor  and  his  council  were  expressly 
prohibited  from  "  laying  "  taxes  or  duties  within  the  province,  with  the 
exception  of  local  assessments  for  municipal  purposes.  By  an  Act  of 
the  same  session  (cap.  88)  provision  was  made  for  raising  a  revenue  by 
means  of  duties  on  rum,  spirits,  and  molasses,  to  be  disbursed  by  imperial 
officers.     See  the  Act ;  Houston,   Const.  Doc.  p.  97. 
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of  bofchng  eleetiona  bo  the  assembly,  and  us  t->  the  offiean 

■:i  neb  elections  wan  t"  be  conducted  <<■),  the  Act 

mmkl,  upon  cursory  perusal,  appear  t  i  give  to  the  Isgishv 

Cue  no  emit  ml  over  the  executive,  atom  than  had  been 
■i  "ii  t!i"  assemblies  in  the  Maritime  Provinces;  bat 
Here  is  one  most  important  exception,  to  which  particular 
attention  must  be  given  (»). 

We  have  not,  of  c  tune,  overlooked  the  rule  of  law,  that 
liic  c.msi.'iit  i'f  the  Crown,  by  its  representative  in  the 
Colony,  t  •  any  Act  of  the  colonial  legislature  curtailing  the 

power  of  the  Crown  in  tl in-cisi-  >>t'  any  javpi^ativr  ri^ht. 

is  us.  effective  t'j  that  end  as  is  an  Act  of  the  Imperial  par- 
liament, in  simitar  ease :  hut  h\  ivnsmi  uf  1 1  j •  ■  ivfusal  t.i 
i  i  the  colonies  the  control  of  the  revenues  raised 
therein,  the  colonial  assemblies  were  unable  to  force  consent 
in  curtailment  of  prerogative.  Not  being  able  to 
starve  the  executive,  they  were  unable  to  hold  the  officers 
•f  that  depart nt  to  responsibility  for  the  due  perform- 
ing' nf  their  duties;  anil  whether  they  had  the  em iti deuce 
>i"  the  representative  branch  nf  the  legislature  «v  not,  was  a 
matter  of  perfect  indifference  to  these  executive  officers. 
The  importance,  therei'ni'e,  uf  this  question  of  revenue  and 
its  expenditure — the  power  to  make  proi  ision  for  a  revenue 
and  to  appropriate  it  when  raised,  becomes  more  and  more 
apparent  as  we  proceed,  and  the  question  must  now  I"- 
liealt  with. 

The  treatment  accorded  by  <  ireat  Britain  to  her  colonies, 
in  tlie  matter  nf  taxation,  was  entirely  regulated  by  the 
l  lew  taken  in  England  of  the  necessities  of  Imperial  "trade 
amerce."     At  first,  of  cotirse,  the  expense  of  govern- 
ing the  colonies  was  b  irne  entirely  by  the  home  govern- 
■  it  as  early  as  1(>72  ((),  the  Imperial  treasury  levied 
upon   the  colonies,  by  the  imposition,  by  Imperial 

(f)  A  (wiliament  so  firm  in  its  cluim  to  ■-\i:liifti ve  contrul  over  elec- 
tions, as  was  tlii-  ltrilieh  Parliament  at  that  lime,  could  acnrcely  have 
done  otherwise. 

m  Beejxxl,  p.  39.  |<)  '25  Car.  II.  c.  7. 
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Act,  of  export  duties  on  certain  articles  shipped  from  the 
colonies  for  consumption  elsewhere  than  in  England ;  the 
proceeds  of  which  duties  were,  of  course,  a  set-off  to  the 
expense  of  government  in  those  colonies.  During  the  cen- 
tury which  followed,  Imperial  Acts  were  from  time  to  time 
passed,  providing  for  the  collection  of  both  export  and 
import  duties,  but  always  as  part  and  parcel  of  the  regula- 
tion of  trade  and  commerce  (it).  In  1763,  permanent  pro- 
vision was  made  with  regard  to  these  colonial  duties,  and 
it  was  provided  that  the  net  proceeds  thereof  should  be 
reserved  for  the  disposition  of  the  Imperial  parliament, 
*'  towards  defraying  the  necessary  expenses  of  defending, 
protecting,  and  securing  the  British  colonies  in  America"  (v). 

This,  then,  was  the  position  of  affairs  at  the  time  when 
regular  forms  of  civil  government  began  to  be  established 
in  Nova  Scotia,  Prince  Edward  Island,  New  Brunswick 
and  Quebec.  The  abandonment  by  the  Imperial  parlia- 
ment, of  the  principle  that  these  duties  were  in  the  nature 
of  regulations  of  Imperial  trade  and  commerce  only,  and 
the  extension  of  the  Imperial  power  of  taxation  to  matters 
of  excise — to  laying  tribute,  in  other  words,  on  internal 
trade — and  the  consequent  loss  of  the  southern  half  of 
this  continent,  is  a  familiar  story.  During  the  progress  of 
the  struggle,  but  too  late  to  win  back  the  revolting  colonies, 
the  Imperial  parliament  passed  the  celebrated  Renunciation 
Act  of  1778  (w)»  by  which  it  was  declared  and  enacted  that 
"the  King  and  parliament  of  Great  Britain  will  not  impose 
any  duty,  tax,  or  assessment  whatever,  payable  in  any  of 
his  Majesty's  colonies,  provinces  and  plantations  in  North 
America  or  the  West  Indies ;  except  only  such  duties  as  it 
may  be  expedient  to  impose  for  the  regulation  of  commerce; 
the  net  produce  of  such  duties  to  be  always  paid  and  applied 

(u)  14  Geo.  III.  c.  88  (noted  above)  was  a  **  revenue  "  Act.  See  post ,  p.  39. 

(r)  See  Todd  "Pari.  Gov.  in  Brit.  Col./'  p.  1G1>,  et  seq. 

(ic)  18  Geo.  III.  c.  12.  This  Act  is,  of  course,  powerless  to  bind  the 
Imperial  parliament ;  but  it  is  a  most  emphatic  expression  of  a  *4  con- 
ventional "  rule  to  be  thereafter  followed. 
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to  and  for  tin.-  me  of  the  colony,  province  or  plantation  iu 
which  the  same  sliall  lie  respectively  levied,  in  such  manner 
m  other  duties  collected  by  tli"  authority  "f  the  res|>ective 
(general  courts  or  general  assemblies  of  such  colony,  prov- 
ince, or  plantation,  are  ordinarily  paid  and  applied,"  and 
this  principle  was  followed  until  the  free  trade  campaign 
in  England,  led  tit  tin-  abandonment  tit'  tin.'  system  of  tax- 
le  for  the  benefit  of  trade,  and,  with  it,  the  regula- 
tion of  colonial  tariffs  by  Imperial  legislation. 

During  this  period,  however,  the  practical  result  of  the 
r-ilniiirtl  system  was  this.  With  the  exception  of  such  sums 
lonial  assemblies  were  minded  to  raise  (usually  by 
the  imposition  of  customs  duties),  iu  order  to  the  carrying 
ob  of  pnbtie  tmprovemenl  and  promoting  settlement,  the 
'.'■lii.'li  i-.-niM'  bo  the  hands  of  the  executive  were, 
ill  the    proceeds  >>t'  customs,  excise  and    license  duties, 

|.-r    Imperial     Acts;    and    (2)    the    hereditary, 

territorial  and  casual  revemtasof  the  Crown,  consisting  of 
ili,  proceeds  of  the  sale  or  lease  of  the  "  waste"  lands  in 
tie-  colonies,  fines,  tills,  etc.  Over  the  revenues  arising 
under  colonial  Acts,  the  colonial  legislatures  could,  of  course. 
and  did  insist  on  retaining  power  of  appropriation,  and, 
as  these  revenues  were  concerned,  could  withhold 
supplies;  but  their  action  in  such  case  made  no  difference 
bo  the  executive,  however  it  might  do  harm  to  the  colony. 
111.'  coat  of  the  administration  of  justice,  and  of  civil 
government  (including,  as  it  did,  the  salaries  of  the  entire 
■■xecutive  staff,  administrative  and  judicial),  was  paid  out 
of  the  other  two  s  rarces  of  revenue,  and  over  these  the 
colonial  assemblies  had  for  many  years  no  power  of  appro- 
priation or  control.  To  secure  control  of  the  executive — 
bo  make  them  feel  responsibility — it  was  indispensably 
y  to  get  control  of  these  revenues  and  their  appro- 
priation ;  and  the  history  of  tin-  growth  of  the  principle  of 
risible  government"  is  the  history  of  the  gradual 
tion  by  the  colonial  legislatures  of  the  right  to 
appropriate     i  -venue,    from    whatever    source    within    the 
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colony  arising.  The  "tenure-of -office"  question  practically 
depended  upon  this  question  of  control  over  the  purse 
strings. 

In  all  the  provinces,  the  real  issue  was  somewhat 
obscured  by  reason  of  the  fact  that,  under  the  then  ar- 
rangement, the  legislative  council,  or  second  chamber,  acted 
as  a  shield  to  the  governor  and  his  executive  council,  and 
was  interposed  to  bear  the  brunt  of  all  attacks  upon 
executive  methods.  In  the  earlier  stages  of  colonial  his- 
tory,  the  executive  council  was  really  a  branch  of  the 
legislature,  and  it  always  continued  potentially  so,  by 
reason  of  its  members  forming  the  influential  portion  of 
the  Crown-appointed  legislative  council.  This  position  of 
affairs,  however,  gave  the  disputes  between  the  legislature 
and  the  executive,  the  appearance  of  being  disputes 
between  the  two  branches  of  the  legislature;  and  it  is 
not  surprising,  therefore,  to  find  that  the  efforts  of  Howe, 
Wilmot,  Papineau,  and  Baldwin,  were  directly  and  osten- 
sibly bent  to  secure  reform  in  the  constitution  of  the 
legislative  council  (x).  The  real  issue,  however,  was  the 
question  of  executive  responsibility,  and,  as  we  have 
endeavored  to  point  out,  that  question  largely  depended 
upon,  and  was  ultimately  solved  by,  the  solution  of  the 
more  sordid  one  as  to  control  of  expenditure.  Perhaps, 
there  was  a  lack,  too,  of  proper  appreciation  of  the  way  in 
which  the  principle  of  responsible  government  was  working 
its  way  into  the  fibre  of  the  British  constitution — through 
the  medium  of  cabinet  government — and  this  may  have 
tended  to  the  adoption  of  the  less  direct  route  to  the 
establishment  of  responsible  government  here.  It  needed 
men  like  Lord  Durham  and  Charles  Buller,  who  were 
able  to  see  through  the  intricacies  of  governmental  machin- 
ery and  discern  the  true  principle  of  the  British  system, 

(*)  J.  G.  Bourinot,  '•  Responsible  Government  in  Canada  " — a  paper 
read  before  the  National  Club,  Toronto,  during  the  winter  of  1890-91, 
and  published  tub.  tit.  '*  Maple  Leaves,''  p.  43. 
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to  DOttt  nut  bow  that  same  principle  could   be  made  effect- 
b*t  i»  the  colonial  paachmery  of  govenunenA. 

Tin-  first  concession  guim-d,  was  of  tin-  p  iwit  of  appro- 

■  the  proceeds  of  Imperial   tariffs  in   force  in  the 

nlonisB     As  Ear  back  as  "The  Constitutional  Act,  1791,"  tins 

power  of  appropriiU  io]  i  was  expressly  given  to  the  legisk- 

:  i  Fppex  and  Lover  Canada,  oVer  tbe  proceeds  of  all 

duties  levied  as  part  orthe  commerciaJ  policy  i if 

lbs  Empire;  and  this  is  the  point  of  distinction  between 

the  poweraoJ  the  eokmial  anemblieB  under  that  Act,  and 

under  the  earlier  e<  namiaeions,  to  which  reference  was  made 

a  few  paragraphs  back  (.y).     But  the  only  Imperial  tariff 

Act  in   force  in  Canada,  was  the  Act  of  1774— a  revenue 

.  and  because  that  Act  was  contended  not  to  come 

■  ■.  i'i.iii  the  terms  of  "The  Constitutional  Act.  1791,"  express 

j    to  give  the  Colonial  legislature 

control  over  tin  revenue  arising  under  that  Act.     This  was 

obtained  in  ls:il  (a). 

Mill,  however,   in    nil   the  provinces,  the   "hereditary, 
territorial,  and  casual  revenues"  to  which  we  have  referred 
were  amply  sufficient  to  "pay   the  piper":  ami   so   far  us 
vies  of   ;ill    the    executive  "family-compact"  staff 
■   accrued,  the  legislature  had  power  neither  to  fix 
not  h  it  hold  them.     Secure  in  the  enjoyment  of  the  emolu- 
ments  of    office,   the    executive    were    able   to    thwart   the 
wishes  of  the  popular  branch  of  the   legislature,  and  to 
decline  to  recognize  its  right  to  control  or  regulate  their 
c  inducting  public  business. 
The  history  of  the  struggles,  which  in  the  Upper  Pro- 
vinces culminated  at  one  time  in  open  rebellion,  and  in  all 
1  in  the  firm  establishment  of  Responsible  Govern- 
ment, is  beyond  the  scope  of  this  work  ;  but  it  is  curious  to 


|;j)    Aulr,  p.  85, 

(■]  ltlWm.  IV.  c.  23.    See  I 
r.  mute,  IS  JfJO.  Q.  B.  170. 


(z)  See  note  ante,  p,  M, 
on  -Const.  Doc'  p.  IOC;  Andrew 
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note  that  the  contemporary  statutory  record  (6)  appears  in 
Acts  relating  to  colonial  control  of  colonial  finances, — the 
"  tenure  of  office  "  question  appearing  only  in  the  "  conven- 
tional "  aspect  of  despatches,  instructions,  etc.  (c).  Not  to 
dwell  at  undue  length  upon  this  point,  we  may  mention 
shortly,  that  first  to  New  Brunswick,  and  afterward  to 
Canada,  (1847),  and  Nova  Scotia  (1849),  full  control  over 
the  revenues  from  all  sources  was  conceded ;  and  having 
that  full  control,  the  Legislative  Assemblies  slowly,  but 
surely,  overcame  the  stubborn  resistance,  or  active  opposi- 
tion of  the  governors  of  the  early  forties,  and  the  principle 
of  executive  responsibility  was  firmly  and  permanently 
established  in  all  the  pre-Confederation  provinces. 

We  are  now,  perhaps,  in  a  position  to  define  with  some 
accuracy,  the  nature  of  the  constitutions  existing  in  the 
provinces  immediately  prior  to  the  coming  into  force  of  the 
B.  N.  A.  Act. 

What  Lieut.-Gov.  Archibald  has  said  (d)  in  reference  to 
the  constitution  of  Nova  Scotia  is  clearly  applicable  to  the 
other  maritime  provinces :  "  No  formal  charter  or  constitu- 
tion ever  was  conferred,  either  on  the  province  of  Nova 
Scotia  or  upon  Cape  Breton  while  that  island  was  a  sepa- 
rate province.  The  constitution  of  Nova  Scotia  has  always 
been  considered  aa  derived  from  the  terms  of  the  royal 
commissions  to  the  Governors  and  Lieutenant-Governors, 
and  from  the  "  instructions  "  which  accompanied  the  same, 
moulded  from  time  to  time  by  despatches  from  Secretaries 
of  State,  conveying  the  will  of  the  Sovereign,  and  by  Acts 
of  the  local  legislature,  assented  to  by  the  Crown;   the 

(b)  1  &  2  Wm.  IV.  c.  23  (Imp.)  ;  8  Wm.  IV.  c.  1  (N.B.) ;  3  &  4  Vic* 
c.  35  (Imp.) ;  6  &  7  Vic.  c.  29  (Imp ) ;  G  Vic.  c.  31  (Can.) ;  9  &  10  Vic. 
c.  94  (Imp.);  9  Vic.  c.  114  (Can.) ;  10  <&  11  Vice.  71  (Imp.) ;  12  &  13  Vic. 
c.  (N.S.)  ;  12  A  13  Vic.  c.  29  (Imp.)  ;  15  &  16  Vic.  c.  39  (Imp.) ;  17  &  18 
Vic.  c.  118  (Imp.)  Bee  Mercer  v.  Atty.-Genl.  of  Ont.,  5  S.  C.  R.  at  p.  700, 
et  seq.,  for  an  historical  statement  by  Gwynne,  J.t  on  this  subject. 

(c)  Todd,  Pari.  Govt.  Brit.  Col.,  pp.  25-6. 
(</)  Can.  Sess.  Papers,  1883,  No.  70. 
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whole  to  some  extent  interpreted  by  uniform  usage  and 
custom  in  the  colony." 

In  (old)  Canada  the  form  of  government  was  prescribed 
by  the  Act  of  Union  (e).  But  as  to  all  the  provinces,  it- 
can  be  truly  said  that  their  constitutions  were  modelled  on 
the  pattern  of  the  parent  state,  both  as  to  their  govern- 
mental machinery  and  as  to  tljg  principle  on  which  they 
were  operated.  In  outward  form,  there  is  a  close  resem- 
blance between  the  British  constitution  and  the  constitution 
of  those  provinces — the  same  single  executive,  the  same 
legislative  machinery  (even  to  a  second  chamber),  with 
about  the  same  apparent  connection  between  the  two  de- 
partments of  government.  And  upon  inquiry  further  into* 
the  motive  power  and  the  mode  of  its  application,  we  may 
say  that  just  as  in  the  case  of  the  Imperial  parliament,  so- 
here  in  the  case  of  the  pre-Confederation  provinces,  one 
will  look  in  vain  for  any  statute  laying  down  the  rules 
which  shall  govern  in  the  matter  of  the  formation,  the 
continuance  in  office,  or  the  retirement  of  the  Cabinet.  The 
"  conventions  of  the  constitution,"  whose  slow  growth  had 
gradually  culminated  in  the  full  recognition  of  the  principle 
of  executive  responsibility  to  parliament,  was  by  the  simple 
method  we  have  shortly  described — by  instructions  to  the 
governors — introduced  as  the  working  principle  of  the  pro- 
vincial constitutions. 

Of  the  causes  which  led  to  the  adoption  by  the  pro- 
vinces of  the  Resolutions  of  Quebec,  upon  which  the 
B.  N.  A.  Act  is  founded,  it  is  for  the  historian  to  treat.  S> 
far  as  thcxse  causes  affected  the  terms  of  the  union,  as  to  thr 
distribution  of  the  field  of  governmental  action,  we  shall.  ■  f 
course,  have  occasion  to  refer  to  them  hereafter.  Ekrr-r  ~-r 
need  only  point  out,  that  in  agreeing  to  the 
of  a  4<  general  "  government,  charged  with 

(e)  3  <fc  4  Vic.  c.  35  (Imp.) 
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in  on  concern,  the  provinces  resolved  that  such  general 
government  should  be  modelled  on  the  British  constitution, 
and  that  its  executive  authority  should  be  administered 
according  to  the  well-understood  principles  of  the  British 
constitution.  We  may  say,  therefore,  of  both  the  Dominion 
and  the  provincial  governments:  "That  great  body  of 
unwritten  conventions,  usages,  and  understandings,  which 
have  in  the  course  of  tShe  grown  up  in  the  practical 
working  of  the  English  constitution,  form  as  important  a 
part  of  the  political  sj^stem  of  Canada  as  the  fundamental 
law  itself  which  governs  the  federation  "  (f). 

(/)  Bourinot, '  Maple  Leaves/  p.  87. 


CHAPTER  III. 


WHAT  BECAME  OF  THE  PRE-CONFEDERATION 

CONSTITUTIONS  ? 

As  justification  for  the  last  chapter,  it  was  asserted  that 
in  order  to  establish  the  Dominion  government,  and  the 
federal  scheme  of  the  B.  N.  A.  Act,  the  slate  had  not  been 
cleaned ;  and  we  shall  endeavor  to  make  good  that  justi- 
fication. 

In  comparing  the  British  and  United  States  systems  of 
government,  the  really  federal  character  of  the  former — 
viewed  as  an  Imperial  constitution — was  pointed  out ;  but 
the  gradual  working  out  of  the  federal  idea  in  the  Imperial 
constitution  (through  continuous  concessions  of  powers  of 
self-government  to  the  colonies)  was  contrasted  with  the 
studied  action  of  the  Fathers  of  the  American  Union,  in 
taking  this  federal  idea  as  the  starting  point  of  their 
departure  ('/).  The  reason  is  apparent.  Thirteen  self- 
governing  communities  occupied  one  compact  territory : 
their  inhabitants  were  of  common  origin,  and  had  common 
interests;  and  they  deliberately  set  to  work  to  establish 
a  "national"  government,  charged  with  the  control  of  those 
matters  which  were  deemed  of  common  interest,  but,  just 
as  deliberately,  they  insisted  upon  preserving  their  right  to 
regulate  their  local  concerns  in  their  local  assemblies.  And 
so  in  relation  to  the  enactment  of  the  B.  X.  A.  Act : — there 

(a)  See  ante,  Chap.  I.,  p.  5,  et  *rq. 
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was  the  same  fact  of  pre-existing  governments,  the  same 
desire  for  united  action  on  matters  of  common  concern,  and 
the  same  deliberate  refusal  (based  on  the  same  desire  to 
preserve  local  autonomy)  to  establish  a  legislative  union, 
or  what  has  been  styled  a  "  unitarian  "  system. 

Opinions  may  very  reasonably  vary  at  different  periods 
as  to  where  the  line  should  be  drawn  which  is  to  divide 
matters  of  common  or  "  national,"  from  matters  of  "  local  '* 
concern;  and  this  variation  in  opinion  is  manifest  in 
the  assignment  to  our  Dominion  government  of  several 
subject  matters,  which,  under  the  scheme  of  division 
adopted  by  the  convention  of  1787,  were  not  assigned 
to  their  national  government — for  example,  criminal  law, 
and  the  law  of  "  marriage  and  divorce  "  (6).  When  the 
idea  of  a  Canadian  Confederation  began  to  take  prac- 
tical shape,  the  United  States  was  in  the  throes  of  its 
civil  war,  and  the  notion  was  prevalent  that  that  war 
had  been  caused  by  the  weakness  of  the  "  national 
government,  arising  from  including  among  "state  rights 
the  " residuum  of  power"  as  it  has  been  termed.  That  the 
war  was  not  caused  by  any  such  defect  in  the  division  of 
the  field  of  governmental  action  was  then  pointed  out  (c), 
and  has  been  since  fully  demonstrated ;  but  the  prevalence 
here  of  that  notion  led  the  fathers  of  confederation  to 
desire  a  strong  central  government,  and  to  that  end  the 
"  residuum  of  j^oiver"  is,  under  the  B.  N.  A.  Act,  with  the 
Dominion  government  (d).  This  fact  has  been  much 
utilized  in  argument,  to  belittle  the  sphere  of  authority  of 
the  Provincial  governments,  and  because,  as  it  is  put,  these 
latter  are  governments  possessing  only  "enumerated  powers," 

(h)  That  the  assignment  of  these  (as  matters  of  common  concern  re- 
quiring uniformity  of  treatment)  to  the  ••  national "  government  is 
more  consonant  with  molern  ideas,  is  apparent  from  the  numerous  ex- 
pressions of  opinion  from  across  the  line,  in  favor  of  an  amendment  of 
the  U.  S.  constitution  in  these  particulars. 

(c)  See  the  speech  of  Mr.  C.  Dunkin — Confed.  Deb.,  p.  491. 

!</)  See  sec.  91. 


» 
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foment  ia  pushed  to  this  length,  that  the  conatitatiDna 

..f  tlif  pre-Coniedaration  provinces  were,  by  the  B.  N.  A. 

A'.'i.  completely    wiped   out,  and    that  the   powers,  both 

re  and  executive,  of  the  poet-Federation  provinces 

i  ithoul  regard  t  i  any  necessary  eona-eetion  between 

.  departments  of  government    are  snob  tally  as 

are  I  i  be  found  expressly  set  out  in  the  B.  N.  A.  Act     II' 

that  is  tin*  result  of  the  enactment,  never  did  legislation 

fail  more  egregionaly  In  carrying  out  of  the  design  of  its 

promoters.     The  Quebec  Resolutions  convey  no  bint  that 

iii.-  negotiating  provinces  desired  more  than  to  establish  a 

"federal''   onion   on    terms  which   would  be  just   to  the 

provincea,  and   leave  their  autonomy,  as  t attera  local, 

unimpaired.     But  these  Resolutions,  if  proper  to  be  referred 

t-i  ii  alt,  oan  perhaps  be  cited  t  i  aid  only  in  the  eonstrue- 

doubtlul  or  ambiguous  phraseology  in  the  B,  X.  A. 

Act  (*),  and,  therefore  the  terms  of  the  Act  itself  must  be 

.  i  carefully  on  this  p  lint     But,  first,  it  is  necessary 

to  advert  to  the  inaccuracy  of  th>-  phrase,  "residuum  <■> 

\  already   been   pointed  out,  there  is  not, 

■  ■   federal  system,  anj    tiecessary  divisi E  power, 

in   the   proper  sense  of  the  term;  the  essential  division 

which  ejusts,  being  a  division  "I'  the  subjects  proper  for 

regulation,  into    two  classes  of  matters — 

of   "national,"   and  matters   of  '"local"  concern 

ters  belong  to  tl ne  class,  and  what  I  i 

the  other    is  .1    question    upon    which,  as  we  have  said, 

.   v   lnii    whether  the  matters  of  "national " 

imurated, and  the  residuum  left  as  of  "local" 

.   (u   by  the  U.  S    constitution),  or   the   matters  of 

■ rated    and  the  residuum  left  as  of 

.   I      c  ■ 1 "   '■■■■■   is   partially   the  case   with   us)    is 

■   long  hli   the  enumerated  class   is 
;  v   public  opinion,  at   the 


time,  as  to  the  proper  li if  ibv 

i*>  Bwv-M,  Chap.  X. 


But  what  is  easen 
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tial,  is,  that  to  the  full  limits  of  the  matters  entrusted  to 
each  government,  national  or  local,  the  power  of  govern- 
mental action  should  be  full  and  complete.  It  will  be 
noticed,  of  course,  that  the  division  effected  by  the  B.  N.  A. 
Act  is  a  division  of  matters  for  legislative  action,  but  this 
must  involve  a  division  along  the  same  line  for  executive 
action.  Any  other  arrangement  would  be  a  clear  departure 
from  that  principle  of  the  British  constitution,  upon  which 
we  have  dwelt  at  some  length  in  earlier  pages — the  suprem- 
acv  of  the  maker  of  a  law  over  the  executor  of  that  law — 
a  principle  which  is  dominant  in  every  Anglo-Saxon  com- 
munity, unless,  indeed,  Canada  is  now,  as  is  claimed,  the 
exception. 

That  principle,  as  we  have  pointed  out,  clearly  obtained 
in  the  pre-Confederation  provinces  as  the  result  of  the 
long  struggle  for  "  responsible  government,"  and  it  is  im- 
portant therefore  to  ascertain  whether,  under  the  B.  N.  A, 
Act,  the  provincial  constitutions  con  Untie;  for  if  so,  then 
the  same  connection  between  the  legislature  and  the  execu- 
tive, which  existed  before  confederation,  must  still  continue, 
with  respect  to  the  subjects  of  provincial  cognizance. 

Any  complication  which  may  exist  in  connection  with 
this  question  has  arisen  from  what  has  been  termed  "  the 
necessities  of  the  draftsman."  One  cause  of  the  support 
given  in  the  two  parts  of  (old)  Canada,  to  the  scheme  pro- 
pounded by  the  Quebec  Resolutions,  was  that  it  made  pro- 
vision for  the  severing  of  the  tie  of  legislative  union 
1  K'tween  them  ;  and  the  carrying  out,  in  one  Act  of  parlia- 
ment, of  this  design  and  the  larger  federal  scheme,  neces- 
sitated first  the  severance  of  that  tie,  and  then  the  creation 
l»y  the  Act  of  a  federal  union  between  the  four  provinces. 
But,  while  on  the  one  hand  this  necessity,  and  the  mode  of 
meeting  it,  adopted  in  the  Act,  has  provided  a  small  peg  on 
which  to  hang  an  argument  adverse  to  the  provinces  (/), 

(/)  As  a  matter  of  construction,  it  would  appear  that  sees. 5,  6  and  7, 
point  merely  to  the  territorial  limits  to  bs  assigned  to  the  different  pro- 
vinces of  the  Confederation. 
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■  \  ided    «  vera!  other  i    upon    which   g   very 

agumen)   run;    be  neaped,  in  support   of   the  full 

:  \    of   the   provinces   in    relation   to   the   subjects 

Allotted  to  them.     Old  Canada  being  thus  divided  into  its 

revisions, —  with  new  names, — it  became  oeeeesary 

ii  make   provision  for  the  establishment  of  oen    ■ 

machinery,  legislative  and  executive,  in  Ontario 
and  Quebec.  Eliminate  from  the  Act  all  clauses  inserted 
to  this  end;  consider  Ontario  and  Quebec  as  having  had 
.  machinery  such  as  existed  in  the  Maritime 
Provinces;  and  the  Let  would  clearly  appear  as  an  Act  for 
r-<l  machinery  only,  far  drawing 
the  line  "I"  division  between  matters  proper   for  the  eon- 

n  of  the    ■  g I"  govei  amenl   and  those  proper 

ration  of  the    'local"  governments,  and  for 

■   bo  the  federal  government  of  certain  pur- 

tiotu  of  the  assets  and  revenue-producing  powers  of  the 

dt'  tin.-  term  j'-'irr"!  in  connection 

with  the  creation   of  a  ceritral  government  for  territory 

i    bj     previously    existing   governments,    mutually 

independent,  would  seem  t<.  imply  the  continued  existence 

of  the  individual  governments,  parties  to  the/Wus;  and 

■  ■■  that  I"'  provisions  were  made  for  Nova  Scotia  and 
Brunswick,  similar  to  those   made    for  Ontario  and 

■   point    to  the  conclusion  tlmt  the. 

■  miitiil  machinery  <>f  those  j»'«.>\  inces  was  t"  continue 
■  I-    employed,  of  course,   upon  a  somewhat  smaller 

range  of  matters. 

The    type  of    governmental    or^-mii/atiim    in    the  pre- 

waa  one  and  the  same — a  single 

executive  head  (assisted    by   an  executive  council),  and  u. 

and    the   principle  upon   which   the  whole 

worked  in  the  actual  government  of  the  provinces  was  the 

principle    of    executive    responsibility    to    the    electorate 

itenae  of  a  iwoml  olmmber  is  in  no  w«y 
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through  the  legislature.  The  B.  N.  A.  Act  makes  provision, 
as  to  all  the  provinces,  for  a  single  executive  head  in  each, 
but  judging  from  the  absence  of  any  provision  for  the 
appointment  of  the  Governor-General,  it  may  be  doubted  if 
such  provision  would  have  been  expressly  made  in  regard  to 
the  Lieut.-Governors,  had  it  not  been  intended  to  alter  the 
mode  of  appointment,  so  as  to  make  each  provincial  execu- 
tive head,  a  link  in  the  chain  of  federal  connection  (A).  As 
to  the  '•  powers,  authorities,  and  functions  "  of  that  execu- 
tive head,  they  are  particularly  mentioned  only  as  to 
Ontario  and  Quebec  (i),  and  as  to  those  two  provinces  only 
so  far  as  they  were  dependent  for  their  existence  upon 
statutes,  either  of  the  Imperial  parliament  or  the  parlia- 
ments of  (Old)  Canada.  This  latter  limitation  has  been 
urged  as  supporting  the  view  that  certain  of  the  "  powers, 
authorities,  and  functions  " — those  depending  for  their  effi- 
cacy upon  the  common  law — exercisable  by  the  Governors 
(or  Lieutenant-Governors)  of  the  pre-Confederation  pro- 
vinces, are  now,  even  as  to  matters  within  the  legislative 
authority  of  Ontario  and  Quebec,  exercisable  only  by  the 
Governor-General. 

We  shall  deal  with  this  contention  in  a  moment,  merely 
remarking  now  that  such  a  construction  of  the  Act,  would 
create  diversity  in  the  position  of  the  different  provinces, 
and  would  be  a  departure  from  the  principle  insisted  on,  as 
apparent  throughout  the  British  constitution — the  co-ex- 
tensive and  complementary  sphere  in  government,  of  the 
executive  and  legislative  departments.  The  matter  material 
to  1)3  now  noted  is,  that  these  statutory  powers  had  been 
conferred  upon  the  holder  of  a  particular  office  which  was 
now  to  be  divided,  and  therefore  a  statutorv  re-allotment, 
so  to  speak,  had  to  be  made.  The  language  of  the  section 
to  which  we  are  now  referring  (sec.  Go),  and  of  what  may 
be  called  its  companion  section  (sec.  12),  bears  out,  too,  our 

(h)  Compare  sees.  10  and  58,  B.  N.  A.  Act,  18G7. 
(i)  B.  N.  A.  Act,  sec.  Go. 
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criticism  of  the  phrase,  "division  of  power,"  inasmuch  as 
both  sections  carefully  avoid  using  any  such  tenn  as 
"division."  Treating  the  "powers,  authorities,  and  func- 
tions" conferred  by  previous  legislation  as  a  sum  total,  they 
carefully  provide  that  all  these  powers,  etc.,  so  far  as  they 
are  capable  of  being  exercised  after  the  union,  in  relation  to 
the  government  of  the  Dominion  and  the  provinces  respec- 
tively, shall  be  vested  in  the  Governor-General,  or  in  the 
Lieutenant-Governors,  as  the  case  may  require. 

To  revert  now  to  the  argument  founded  on  the  limita- 
tion of  sections  12  and  65  to  statutory  "powers,"  etc.  We 
have  already  indicated  "the  necessities  of  the  draftsman," 
as  the  reason  for  their  insertion  in  the  Act.  But  for  that 
necessity,  they  would  not  have  appeared,  and  we  should 
have  to  look  to  some  other  part  of  the  Act  in  order  to 
ascertain  the  position  of  the  executive  head  of  the  different 
provinces,  as,  indeed,  we  have  to  do  with  reference  to  Nova 
Scotia  and  New  Brunswick.  If  there  were  no  express 
provision,  we  should  still  contend  that,  as  executive  head 
of  the  province,  a  Lieutenant-Governor  is  invested  with  all 
the  "  powers,  authorities,  and  functions  "  necessary  to  carry 
on  the  government  of  the  province — that  wherever  provin- 
cial legislation  requires,  in  order  to  its  complete  and  efficient 
enforcement,  the  sanction  of  executive  action, all  the  "powers, 
authorities,  and  functions"  (prerogative  and  otherwise) 
necessarv  to  such  enforcement,  reside  in,  and  are  exercise- 
able  by,  the  executive  head  of  the  provincial  government 
(j).  But  we  are  not  limited  to  this  application  of  legal 
principles,  incontestable  though  they  be.  Sec.  129  of  the 
B.  N.  A.  Act  is  clear  upon  this  matter : — 

"  Except  as  otherwise  provided  by  this  Act,  all  laws  in  force 
in  Canada,  Nova  Scotia  or  New  Brunswick,  at  the  Union,  and 
all  courts  of  civil  and  criminal  jurisdiction,  and  all  legal  commis- 
sions, powers  ami  authorities,  and  all  officers,  judicial,  administra- 

0)  See  judgment   of  Burton,  J.A.,  in  Atty.-Gen'l  (Can.)   v.  Atty.- 
Gen'l  (Ont.).  19  O.  A.  R.  38. 
Can.  Cox. 
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tive  and  ministerial,  existing  therein  at  the  Union,  shall  continue 
in  Ontario,  Quebec,  Nova  Scotia,  and  New  Brunswick  respectively, 
as  if  the  Union  had  not  been  made,  subject  nevertheless  (except 
with  respect  to  such  as  are  enacted  by,  or  exist  under,  Acts  of  the 
Parliament  of  Great  Britain,  or  of  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland),  to  be  repealed,  abolished 
or  altered  by  the  Parliament  of  Canada,  or  by  the  legislature  of 
the  respective  province,  according  to  the  authority  of  the  par- 
liament or  of  that  legislature  under  this  Act/'    - 

The  language  of  this  section  is  very  comprehensive.  It 
continued  the  whole  body  of  pre-existing  laws  and  legal 
institutions,  "  except  as  otherwise  provided  by  this  Act "; 
and  excepting  Imperial  Acts  and  institutions  existing 
under  Imperial  Acts,  it  divided  the  entire  field  of  law  (in 
its  widest  sense)  between  the  Dominion  and  the  provinces, 
"  according  to  the  authority  of  the  parliament  or  of  that 
legislature  under  this  Act."  This  body  of  law  would  in- 
clude every  branch  of  jurisprudence — the  lex  prerogativa  as 
well  as  the  other  branches.  Combined  with  sec.  12,  it 
ciimes  the  whole  executive  power  incident  to  the  legislative 
sphere  of  authority  of  the  Dominion  parliament,  to  the 
Dominion ;  and,  combined  with  sec.  (55,  it  has  precisely  the 
winie  result  in  relation  to  the  government  of  the  provinces  (A*). 

With  regard  to  the  executive  council  in  each  province 
— in  other  words,  the  Cabinet — we  have  to  point  out  that 
no  provision  is  made  for  such*a  council  in  New  Bruns\vick 
or  Nova  Scotia,  Ijeyond  what  may  be  gathered  from  the 
express  enactment  that  the  constitution  of  the  executive 
authority  in  those  two  provinces,  should  continue  as  before 
the  passing  of  the  B.  N.  A.  Act ;  while,  in  regard  to  Ontario 
and  Quelle,  the  appointment  of  the  first  officers  who  are  to 
constitute  the  executive  council  in  those  provinces  is  pro- 
vided for.  There  is  this  difference,  too,  to  lie  remarked 
U'tween   the   section  of  the  Act   which   provides   for   the 

(k)  Dobie  v.  Temporalities  Board,  L.  R.  7  App.  Cas.  136;  and  see 
notes  to  B.  N.  A.  Act,  sees.  12,  65  and  129,  pott. 
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Privy  Council  of  the  Dominion  (sec.  11)  and  the  correspond- 
ing section  as  to  the  executive  councils  of  Ontario  and 
Quebec  (sec.  63),  namely,  that  the  latter  seems  to  take  it 
for  granted  (if  we  may  use  the  expression),  that  there  is  to 
be  an  executive  council  in  those  iwo  provinces ;  while  the 
former  distinctly  provides  that  "  there  shall  be  "  a  Privy 
Council  for  Canada.  It  may  here  be  remarked  that 
nowhere  in  any  statute  book  will  be  found  any  Act  which 
lays  down  that  such  executive  council  shall  continue  to 
hold  office  only  so  long  as  it  commands  the  confidence  of 
the  legislature ;  but  the  existence  of  that  "  convention  of 
the  constitution,"  and  its  rnison  d'etre,  have  been  already 
dealt  with  at  sufficient  length,  and  no  one,  we  fancy,  would 
argue  that  any  significance  attaches  to  its  absence  from  the 
B.  N.  A.  Act..  As  put  by  Lord  Russell,  in  his  famous  dis- 
patch (I ),  of  September  7th,  1839,  conveying  to  Lord  Syden- 
ham his  "instructions"  as  to  the  government  of  Upper 
Canada:  "It  is  evidently  impossible  to  reduce  into  the 
form  of  a  positive  enactment,  a  constitutional  principle  of 
this  nature."  But  not  only  is  the  appointment  of  the  first 
members  of  the  Cabinet  provided  for  in  the  case  of  Ontario 
and  Quebec,  but  provision  is  also  made  as  to  their  "  righto, 
powers,  duties,  functions,  responsibilities  or  authorities" — 
the  draftsman  was  certainly  exhaustive  in  his  phraseology 
— and  what  has  just  been  said  as  to  the  sections  dealing 
with  the  powers,  authorities  and  functions  of  the  executive 
head,  is  equally  applicable  to  sec.  135,  which  makes  this 
provision  as  to  the  executive  officers  under  him.  All  the 
"  powers,  etc.,  etc.,"  which  the  executive  officials  named,  bad 
in  relation  to  the  government  of  Canada,  are  to  }*;  vfnted 
in  the  officers  of  the  provincial  governments,  in  relation  to 
those  governments.  There  is  no  division  of  jxwer,  but  of 
sphere  of  authority  only. 

Equally  significant  of  the  continued  exiMtence  of  tji#- 
pre-Con federation    constitutions,  are    the   clatw?*   of    th<- 

(0  Can.  Ass.  Jour.,  1841,  pp.  390-6,  App.  BB, 
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IS,  N.  A,  Art,  dealing  with  the  constitution  of  the  legisla- 
tive authority  in  the  provinces  (m).  For  Ontario  and 
(Quebec,  legislatures  hud  t<>  lie  provided.  The  constitution 
■  »f  those  legislatures  is,  of  course,  entirely  the  creation  of 
I  he  H.  N.  A.  Act;  hut,  so  far  us  the  creative  clauses  are 
concerned,  then*  is  nothing  to  indicate  any  difference  in 
principle,  between  the  constitution  of  those  legislatures, 
iind  the  constitution  of  other  colonial  legislatures,  beyond 
the  alienee  in  the  "constitutional"  statutes  relating  to 
those  other  colonies,  of  any  division  of  the  sphere  of 
their  legislative  authority.  Hut  for  Nova  Scotia  and  New 
Urunswick  no  legislatures  were  civateil.it  Wing  provided 
t  just  as  had  been  pro\  ided  with  regard  to  the  executive)  that 
the  constitution  of  the  legislature  of  each  of  those  provinces 
should  i  «»..-.'.■  j:  n  as  it  existed  at  the  I'nion.  The  House  of 
\ssomhl\  of  Nova  Sootia.  as  it  happened,  had  been  dis- 
solved,  so  that  new  p\v\  ineial  elections  were  necessary. 
and  in  order  to  save  expense,  it  was  provided  in)  that 
>Uv-h  now  elections  should  take  place  at  the  same  time  as 
:'  x  tirM  elections  tor  the  House  of  Commons  of  the 
lV-v.:n;.*n  Hv,t  a>  :*  N\  \\  Hrur.swiek.  it>  H-nise  of 
V  sv .  v.  *.  1  ■  1  \  w  a s  v :  "  1  a  >.  \  *  a ».  i  i  :. :  was  «  x  v  :x.  n>1  v  :  ■  r  a-: •  U*  1 1  h a t 
.  v  •..•;;..;  oo".:*.v.v..  ,,,:v,.ij\n  s.\«.\%v  ..:».■. \  t- .•  !  r  :r.t  jvn-»l 
w  *.■./.■    .:   ' \-i  ;   \sv.  i\v:^l      As  :     V:V.  X.-va  N>  lia 

X       NX       I^'  '"    v\\  '   -  v       •■         *\      X        V        \    '•      ^■•••i'""^.--.'"--^  -V*^'    •SI 
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draftsman's  idea  that  the  pre-Confederation  provinces  con- 
tinued;— they  "shall  retain  all  their  respective  public 
property  not  otherwise  disposed  of  in  this  Act "  (q) ;  and 
certain  duties  and  revenues  are  "reserved  to  the  respective 
legislatures  of  the  provinces  (r)." 

The  division  of  the  group  of  miscellaneous  provisions 
(*)  into  "general,"  and  "Ontario  and  Quebec"  is  in  itself 
significant,  and  the  absence  of  provisions  for  New  Bruns- 
wick and  Nova  Scotia,  similar  to  those  made  to  meet  the 
needs  of  the  newly  created  governments  of  Ontario  and 
Quebec — provisions  as  to  the  executive  staff;  as  to  the 
Great  Seals  to  be  used ;  as  to  the  construction  of  temporary 
Acts  of  the  parliament  of  old  Canada,  etc. — would  seem  to 
make  it  perfectly  clear  that  the  constitutions  of  the  pre- 
Confederation  provinces  "by  the  sea,"  at  all  events,  were  not 
intended  to  be  destroyed,  and  at  most,  it  can  only  be  said, 
that  the  constitution  of  old  Canada  was  re-cast  and  made 
into  two,  each  on  the  same  pattern  as  the  one  had  previously 
exhibited. 


Upon  consideration,  it  would  appear  that  the  really 
essential  point  to  be  determined  in  connection  with  this 
controversy,  is  the  actual  presence  in  the  provincial 
machinery  of  government  (in  their  constitution*,  in  other 
words,)  of  the  same  working  principle  as  was  present  in 
the  constitution  of  the  pre-Confederation  provinces.  As  to, 
Nova  Scotia  and  New  Brunswick,  there  can  be  no  doubt, 
as  the  B.  N.  A.  Act  is  distinct,  that  the  constitution  of  the 
executive  and  legislative  authority  in  those  provinces — and 
these  two  departments  comprise  the  whole  round  of  govern- 
ment— shall  continue;  and  the  controversy  must  therefore 
be  limited  to  Ontario  and  Quebec.  And  as  to  these  two 
provinces,  it  has  already  been  remarked  that  the  clauses 
which   create    their  legislative  and   executive   machinery 

(q)  Sec.  117. 

(r)  Sec.  102;  and  see  also  sec.  126.        (*)  Group  IX.;  sees.  127-144 
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differ  in  no  essential  respects  from  the  similar  clauses  in 
cither  Imjjerial  Acts  creative  of  colonial  constitutions,  the 
presence  in  which  of  the  principle  of  the  co-extensive  and 
complementary  nature  of  the  executive  and  legislative 
powers  in  government,  cannot  be  gainsaid.  No  Act, 
Imperial  or  Colonial,  has  ever  expressly  so  enacted;  but  it 
is  the  legal  principle  of  the  British  constitution,  and  of  the 
rolouial  constitutions  of  the  Empire  as  well.  And  when  we 
find,  as  a  eoni|>arison  of  the  various  "constitutional  Acts" 
for  the  colonies  will  show,  that  the  machinery  of  govern- 
ment provided  by  those  Acts  is  "all  of  a  piece,"  an  argu- 
ment is  a  Horded  in  favor  of,  rather  than  against,  the 
existence  of  the  same  working  principle  in  each.  Compare, 
for  instance,  the  clauses  of  the  R  N.  A.  Act,  creating  the 
e\eeuti\e  and  legislative  machinery  of  the  Dominion  cov- 
eminent,  with  tluvse  creating  the  like  machinery  of  the 
internments  of  Ontario  and  Qnelvc.  and  loth  sefc*  of 
e'auves  with  the  similar  provisions  of  the  Acts  relating  to 
v^n  ^  the  VuMralavian  colonies,  and  no  essential  diflerence 
v  01  \v  found  \'v  nothing  to  indicate-  that  in  one  the 
-xx         *  *v\\vV  >  >u^rev.u    owr  th*   auth  »ritv  which 

>  v.vuu ■•>.  I1.;;   \*w    *:•■;  :1  ^:  *:\  s:x::>.r  trx   tw-«  are  n«.»t 

y*o;    iv   :*  a:  ^\  \  <  rv.v.>.  :.t    :<  -.iir.  and 
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THE  RESULTS  OF  OUR  COLONIAL  STATUS. 


While  ire  have,  in  the  preceding  chapters,  endeavored 
fri  distinguish  clearly  between  the  Una  and  the  "conven- 
tion*" -A'  the  constitution,  we  have  nee  esarily  had  to  deal 
with  both,  to  the  light  of  the  conventions  of  tin-  constitu- 
tion, tli"  parliament  of  the  United  Kingdom  has  been 
described  as  a  legislature  possessed  of  s  dual  nature,  par- 
taking of  the  character  both  of  an  "  Imperial "  parliament 
iin-1  <ff  n  ■  local  "  parhament  for  the  United  Kingdom.  It 
most  b  ■  again  a  Lmitte  1.  however,  that  although,  by  those 
and  precepts  of  the  constitution,  the  field  of  govern- 
ment*] action  properly  bo  ba  occupied  by  tin.-  Imperial 
parliament,  is  practically  though  not  ye(  perhaps  very 
definitely  limited,  tin*  law  of  tie  constitution  recognises 
ii"  limit  capable  of  judicial  enforcement. 

For  the  whole  British  Empire,  legislative  sovereignty 

in   the   Imperial    parliament,  and  when  that  body 

undertakes  to  legislate  For  the  colonies  generally,  or  for 

an]   I'  them  In  particular,  its  enactments  are  »  law 

onto  such  colony,  binding  on   its  inhabitants,  and  peremp- 
t,  u'ily  ri-'juirm;;  nr  ignition  by  the  judges  in  its  courts  (> 
and  no  oolonia]  legislature  has  power,  directly  or  by  a  sidt 
wind  bo  alter,  i jot  or  tittle, any  such  Imperial  euact- 


.-,  Thug  1.  H71I;    liia-y 
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inent  (b).  That,  in  certain  instances,  colonial  legislatures 
have  been  empowered  by  Imperial  legislation  (c)  to  exclude 
their  particular  colony  from  the  operation  of  some  par- 
ticular Act — usually  upon  terms — is  the  exception  which 
proves  the  rule.  It  must  be  kept  clearly  in  mind,  that  we 
are  not  now  discussing  the  "  conventional "  limits  set  to 
this  legislative  sovereignty.  For  the  judge  and  the  lawyer, 
there  are  no  limits  ;  for  them  there  is,  in  the  performance 
of  their  respective  duties,  no  escape  from  the  "literary 
theory."  They  have  to  do  with  legal  rights;  and,  for 
Canada  at  least,  legal  rights  are,  in  the  ultimate  analysis, 
founded  upon  Imperial  enactment.  By  Imperial  enactment, 
we  enjoy  representative  government ;  by  Imperial  enact- 
ment, that  enjoyment  could  be  (as  once  indeed  it  has  been) 
taken  from  us;  by  Imperial  enactment,  the  legislative  power 
conferred  upon  our  parliaments,  has  been  more  or  less 
limited;  by  Imperial  enactment  only,  can  a  change  be 
effected  in  those  limits.  No  power,  even  its  own,  can  tie 
the  hands  of  the  Imperial  parliament  (d) ;  and  the  boundaries 
sot  to  colonial  freedom  of  action  in  one  session  of  that  par- 
liament mav  Ik*  enlarjred  in  the  next,  and  again  restricted 
in  a  third.  And  as  in  these  larger  matters,  so  in  any  the 
smallest  question  (e)  involving  the  legal  rights  of  the 
individual,  if  she  will,  she  legally  may,  and  every  British 
judge,  in  every  part  of  the  British  Empire,  is  bound  to  give 
effect  to  the  expressed  will  of  the  Imperial  parliament. 
So  well  settled  is  the  {paramount  legislative  authority  of 
the  Imperial  parliament,  that  English  judges  have  not 
hesitated  to  lav  it  down  that : 

If  the  legislature  of  England  in  express  terms  applies 
its  legislation  to  matters  Ivyond  its  legislatorial  capacity, 

iM  Craw  v.  K*m*iY,  Yaugh..  &)\2.     Seejt««»v<f.  Chap.  IX. 

u-»  t:.  i.  y  a*  10  Yio.  o.  ^1,  empoxwrm*  the  colonies  to  repeal  Imp. 
tantt  Acts*. 

•  J)  Aitchterai\tcr   c**\  M*c.  \    K.  VH  I.  >  3SS;    Dicey.  Law  of   the 
l'ou*t.,  til. 

■*>  Such,  for  m«tauc  \  **  aiv«e  ui  v»or\lon  v.  Fuller.  ini'm* 


■  !i  court  most  obey  the  English  legislature  bow- 
i-v.-r  eontrarj  to  international  comity  such  legislation  may 

It  in  iy  perhaps  seem  that  we  have  dwelt  with  undue 
but  a   glance  at  some  Canadian 
ties  mil  make  it  apparent  that,  even  on  the  bench, 
istative  omnipotence  of  the  Imperial  parliament 

ild  rather  say  the  legislative  impotence  of 

trial  legislatures  to  alter  an   [mperial  enact dI    - 

I   been  admitted  in  its  entirety  without  modi  dis- 

U  voi  i  clear  recognition  of  this  fundamental 

fact  in  the  structure  of  the  Canadian  constitution,  ahould 

■  a  ur  rtatesmeo  all  the  more  careful  that  the 
within  which  this  omnipotence  i-i  to  have  "conven- 

scope,   are  clearly   defined.     The   ultimate   legal 
mandates    must   be  judicially   enforced 
residing  abroad,  our  right  of  self-government  should  not 
depend   on    tutcertain   usages,   but  on   clearly   expressed 

DtflW, 

Bow  are   we  to  know  when  an  Imperial  Act  extendi 

iwn  inherent  force  t  i  a  colony  '     It  was  never  con- 

tended  that  English  statutes  were  operative  beyond  the 

b  .m,. I-  ,,i"  tin'  United  Kingdom,  unless,  upon  a  reasonable 

i   instruction   there  appeared  the  intention  that  they  should 

-I'H.     For  a  long  time  thin  question  of  comtruc- 

■  muffed  id  bj  any  statutory  enactment,  but  at  the 
I   time  the  Imperial  Act,  i's  &  2H    Vie.    c.   83,  pro- 

■I  of  construction — " An  Act  of  parliament 
or  any  provision  thereof  shall     .     .     be  siii.l  toextei 

my  when  it  is  nn.li/  applicable  to  such  colony  i-v 
■  f-  or  necessary  intendment  of  any  Act  ->f 
paiiium-  at 

Miboyct,  L.  B.  i  P.   D    20;   urid  Me  Beg.  ».  K,?n. 

L   li  -J  Et,  [i.  169,  190,  807:  Bed- r. Anderson, L.  R.IG.C.  K  up.  [.-. 

Uulutone,  HIT.  ,-f  ..-,-    S«,s  v.  lilidye,  HC.  B.  X.  8.  V/t.  ■-'. 

!.    R.  3,   B,  A   I,   App.  !!■:■■  M   \wmx 

rage  Cue,  II  CI.  ..  I 

on  ihi«  point.  po-I,  Chip.  IX 
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A  very  different  question  this,  from  the  question,  how 
fur  English  statutory  law, of  no  expressed  colonial  applica- 
tion, has  been,  by  Imperial  grant  or  colonial  adoption, 
embodied  in  the  legal  system  of  a  colony.  We  are  now 
dealing  with  Acts  of  the  Imperial  parliament,  which,  when 
passed,  were,  by  "express  words  or  necessary  intendment," 
made  applicable  to  our  colony.  The  former  question  will 
be  found  treated  in  subsequent  pages;  but  it  may  now  I"' 
mentioned  that,  as  a  general  rule,  it  is  limited  tea  COnsidera- 
tion  of  the  English  statutory  law  as  it  existed  at  the  time  of 
the  introduction  of  English  law  into  the  colony.  Imperial 
enactments  of  a  general  character,  passed  subsequently 
to  such  introduction,  are  not  operative  within  the  colony 
(It).  But  it  follows  from  what  has  already  been  laid  down, 
that  there  can  he  no  time  limit  with  regard  to  the  class  of 
Imperial  enactments  now  under  discussion.  Of  course,  in 
the  case  of  statutes  passed  prior  to  the  acquisition  of  a 
colony,  there  must  he  tin-  "express  words  or  necessary 
intendment"  requisite  fcO  make  such  enactment  applicable 
to  colonies  t:i  he  thereafter  acquired;  hut  it  is  simply  a 
question  of  construction— an  enquiry  as  to  the  intention  of 
the  Imperial  parliament, 

It  also  necessarily  follows  From  what  we  have  said,  that 
any  colonial  enactment  inconsistent  with  an  Imperial  en- 
actment on  the  same  subject — which  is  the  earlier  and 
which  the  later,  makes  no  difference— is  inoperative;  ami 
s  i  Ear  did  the  English  authorities  carry  this  doctrine  of 
"  repugnancy,"  that  colonial  enactments  inconsistent  with 
the  principles  ol  the  English  common  law,  as  well  as  those 
inconsistent  with  Imperial  enactments  (of  the  claes  we  are 
now  discussing),  were  considered  inoperative:  and  "  repug- 
nancy," in  one  portion  even,  was  considered  bo  invalidate 

.  (h)  Harmon  v.  Spencer,  IS  0.11.  (102 -the  "Tlwllusson  Act."  39  A  40 
Geo.  IIL  o.  0  (Imp.);  Hex  v.  VftOghu,  4  Burr.  2300;  and  cases  cited  in 
hurt  note;  sail  see  Jaras«i  v,  UotiMUt.l  Allen,  101  (HoT»  Scotiat,  in  which 
2  (leo.  II.  c.  23  (Imp,),  was  held  not  to  apply  to  n  colony  spilled  heforp 
the  Act  was  passed. 
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the  whole  of  a  colonial  enactment.  It  cannot  be  said  that 
the  authorities  were  clear  to  the  extent  mentioned,  but 
there  was  a  respectable  opinion  tending  in  that  direction  (i). 
The  Act  to  which  we  have  already  referred  (commonly 
known  as  "The  Colonial  Laws  Validity  Act,  1865,")  was 
passed  to  clear  away  these  uncertainties.  It  recites  that 
Joubt  had  been  entertained  respecting  the  validity  of  divers 
laws  enacted,  or  purporting  to  be  enacted,  by  colonial  legis- 
latures, and  respecting  the  powers  of  such  legislatures,  and 
after  laying  down  the  canon  of  construction  already  quoted 
it  enacts : 

"II.  Any  colonial  law,  which  is  or  shall  be  repugnant  to  the 
provisions  of  any  Act  of  parliament  extending  to  the  colony  to 
which  such  law  may  relate,  or  repugnant  to  any  order  or  regula- 
tion made  under  authority  of  such  Act  of  parliament,  or  having 
in  the  colony  the  force  or  effect  of  such  Act,  shall  be  read,  sub- 
ject to  such  Act,  order,  or  regulation,  and  shall,  to  the  extent  of 
such  repugnancy,  but  not  otherwise,  be  and  remain  absolutely 
void  and  inoperative. 

"III.  No  colonial  law  shall  be,  or  be  deemed  to  have  been* 
void  or  inoperative  on  the  ground  of  repugnancy  to  the  law  of 
Emjhiml,  unless  the  same  shall  be  repugnant  to  the  provisions  of 
some  such  Act  of  parliament,  order,  or  regulation,  as  afore- 
said "  (j). 

Commenting  on  this  Act,  Willes,  J.  (in  delivering  the 
unanimous  judgment  of  the  seven  judges  of  the  Exchequer 
Chamber,  in  Phillips  v.  Eyre,  involving  a  consideration  of 
a  certain  "Act  of  Indemnitv  "  passed  bv  the  legislature  of 
Jamaica),  says  (/,•) : 

"It  was  further  argued  that  the  Act  in  question  was  contrary 
to  the  principles  of  English  law  (/),  and,  therefore,  void.     This 

(i»  Bowman  v.  Middleton,  1  Bay,  252.  This  limitation  has  even  Umjii 
suggested  as  applying  to  Imperial  legislation — 12  Rep.  7U;  Bee  I>io«.*y, 
Law  of  the  Const.,  50,  note  1. 

U)  2s  &  29  Vic.  c.  G3  (Imp.). 

U)  L.  R.  0  Q.  B.  at  p.  20. 

(f)  Because  ex  pout  facto  legislation.  See  In  ?v  Goxlhue,  l'J  (ttuu*, 
H66 ;  and  po*t%  Chap.  IX. 
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is  a  vague  expression,  and  must  mean,  either  contrary  to  s 
positive  law  of  England,  or  to  some  principle  of  natural  justice, 
the  violation  of  which  would  induce  tlie  Court  to  decline  giving 
effect  even  to  the  law  of  a  foreign  sovereign  state.  In  the 
former  point  of  view,  it  is  clear  that  the  repugnancy  to  English 
law  which  avoids  a  colonial  Act  means  repugnancy  to  an  Im- 
perial statute,  or  order  made  by  authority  of  fetch  statute, 
applicable  to  the  colony  by  express  words  or  necessary  intend- 
ment ;  and  that,  so  far  as  such  repugnancy  extends,  and  no 
further,  the  colonial  Act  is  void.  .  .  ,  To  what  Act,  order, 
or  regulation,  then,  is  the  Jamaica  Act  of  Indemnity  and  oblivion 
repugnant  t  (nt)  ...  It  was  further  objected  that  the 
colonial  law  was  contrary  to  natural  justice,  as  being  retrospec- 
tive in  its  character,  and  taking  away  a  right  of  action  once 
vested,  and  that  for  this  reason,  like  a  foreign  law  against 
natural  justice,  it  could  have  no  extra-territorial  force." 

This  objection,  too,  was  overruled;  but. ns  we  shall  have 
to  touch  upon  this  particular  class  of  objection  to  colonial 
legislation  at  a  later  stage,  we  omit  further  comment  here. 

As  we  have  already  intimated,  it  has  been  seriously 
contended  in  the  courts  of  this  country  that,  under  what  is 
known  as  the  Constitutional  Act,  liUl  (»),  the  Imperial 
parliament  had — so  far,  at  least,  as  concerns  Imperial  statutes 
of  a  date  prior  to  its  passage — given  to  the  legislatures  of 
Upper  and  Lower  Canada  power  to  annul,  by  direct  repeal 
or  inconsistent  enactment,  Imperial  legislation  of  express 
colonial  application. 

In  1H3G.  in  the  case  of  Gordon  v.  Fuller  (o),  it  was 
decided  that  the  Brat  section  of  the  Imperial  Act,  5  Geo  II., 
c  7  (to  the  fourth  section  of  which  we  trace  our  fi.  /«, 

(hi)  See  further,  as  lo  whnt  constitute?  "  iipii^niirK-v,"  He;;,  v.  Sher- 
man, 17  TJ.  C.  C.  P.  167.  Refi.  v.  Slftvin,  ib.  205.  seems  to  lay  down  bad 
law  (pp.  210-11),  that,  because  a.  Canadian  Act  is  1-1  It r  than  nil  Imperial 
Act,  "the  question  as  to  any  conflict  between  them  does  not  arise. " 
Ilea,  v.  Sherman  Deems  in  forcsljAilmv  tins  error. 

(n)  31  Geo.  III.  e.  31  (Imp.).         (a)  S  II.  C.  Q.  B.  (0.  S.)  171. 
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lands)  ( p),  respecting  affidavits  to  be  made  in  England  for 
proof  of  debts  sued  for  in  this  colony,  was  not  repealed  by 
the  provincial  Act,  (32  Geo.  III.  c.  1,  s.  5),  but  from  the 
judgment  of  the  court,  Mr.  Justice — afterward  Chief  Justice 
— Macaulay  dissented;  and,  in  order  to  appreciate  the  force 
of  the  opinion  delivered  by  Chief  Justice  Robinson  in  support 
of  the  judgment  of  the  court,  we  quote  first  from  that  dissent- 
ing opinion ;  and,  as  these  earlier  opinions  contain  a  large 
amount  of  clear  and  instructive  historical  statement  in 
reference  to  the  early  constitutional  history  of  this  country, 
we  venture  to  give  them  somewhat  at  length.  Mr.  Justice 
Macaulay  says: 

"In  1791,  the  81  Geo.  III.  c.  81,  in  contemplation  of  a 
division  of  the  provinces,  provided  the  present  constitution,  and 
forms  the  source  from  which  the  powers  and  authorities  of  our 
provincial  statutes  flow.  It  authorized  the  formation  of  local 
legislatures,  and  enacted  that  his  Majesty  should  have  power, 
with  the  advice  and  consent  of  the  legislative  council  and  assem- 
bly in  each  province,  to  make  laws  for  the  peace,  welfare,  and 
good  government  thereof,  not  being  repugnant  to  that  Act.  All 
which  laws  are  thereby  declared  to  be,  by  virtue  of  and  under 
the  authority  of  that  Act,  valid  and  binding  to  all  intents  and 
purposes  whatever,  within  the  provinces  respectively  .... 
The  two  principle  questions  are — 1st.  Whether  the  provincial 
legislature  possessed  the  power  to  subject  suitors  in  actions  for 
money  demands,  resident  in  England,  to  the  h.r  h*i  in  this 
respect — to  the  same  rules  of  evidence  prescribed  for  the  inhabi- 
tants of  the  colon v  and  all  others  ;  in  other  words,  to  remove 
the  operation  of  5  Geo.  II.  c.  7,  from  this  province  as  a  rule 
in  such  cases,  or  to  introduce  incompatible  regulations  on  the 
same  subject.  And  if  so — 2ndly,  whether  by  implication  (for 
it  is  not  done  in  express  terms)  such  effect  has  been  accomplished. 
The  statute  5  Geo.  II.  does  not  include  all  suitors  and  witnesses 
living  in  England,  but  extends  only  to  cases  of  debt  or  account,  and 

(p)  See  the  very  interesting  case,  Gardiner  v.  Gardiner,  2  C-  C.  Q-  h. 
(O.  S.)  554,  in  which  the  right  of  a  creditor  to  sue  oat  *,*•/«.  lard*.  :% 
exhaustively  discussed. 
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pcrliujitf  turn tern plated  only  those  contracted  in  England.  First, 
mh  to  tho  power:  I  consider  it  imparted  by  31  Geo.  III.  c. 
ill,  which  in  very  comprehensive,  and  almost  unlimited  in  its 
tcriiiH  :  .  .  .  .  Subject  to  the  exceptions  therein  expressed,  I  do 
not  mimi  that  the  powers  of  the  colonial  legislatures  are  otherwise 
u  bridged,  ho  far  at  least  as  respects  the  laws  in  force  at  the  time 
it,  wan  DrHt  organized,  however  liable  to  control  by  subsequent 
Imperial  HtututcH,  naming  the  province,  or  including  it  in  a  more 
kimhtiiI  itUiiMioii  to  tho  North  American  possessions  ....  The 
King  Iwlm  almost  un<|iialified  power  to  make  laws,  binding  upon 
iiml  within  tho  province,  with  the  advice  and  consent  of  the 
IfHiNlutivc  council  and  assembly;  not  as  a  mere  prerogative 
u^lit,  or  under  a  system  of  government  established  by  commis- 
sion as  a  royal  government  omanating  from  the  grace  and  pre- 
rogative powers  of  tho  Crown,  but  by  virtue  of  a  British  statute, 
\\  Inch  miivh  that  all  laws  so  made  (if  not  repugnant  thereto)  shall, 
b\  urtuo  of  that  Act,  bo  valid  and  binding  ;  and  in  order  not  to 
abndvjo  tho  Mt|wriiucmlmg  control  of  his  Majesty's  government, 
■,\  double  negative  is  granted  to  his  Majesty,  who  may  annul  and 
thvtllow  Aots.  although  assented  too  in  his  name  by  the  governor 
or  houtonant  governor  representing  him  in  his  provincial  parlia- 
ment hero.  With  those  and  o:hor  such  qualifications  and  safe- 
ty u:i\>N  a-i  tho  Imperial  parliament  deemed  expedient,  free  scope 
i«  mw:\  to  tho  ;w:;en  of  the  colonial  legislature  in  all  other 
*.v  ^,v;  s .  x.n  v.vaoV.  *o,  : ha*  .*  .* » -o  ■;. ;  *;  » »•  >  i  «-i  i\f^n HrtNf  icii  st<ttaU% 
■  .     -.*v.'.\  .         -..'.  ;•  i:\ix  :\*  i-iv-rf*v  *M  HritUh 

x  w*v*.  v«*t  :\v-.:j:u*r.i  so  $1  iu\\  11L  c.  31.    In  other 
\\\Mvv  \  t,v!  oov.><v*:vuv.  jo  :yao.  tlu-  i^h  s*^uon  of  our  first  Act 
,  *   ^  ;S  ,i  h*,;  \\  r.  \rosM\v.7*uv.  :r.  SI  G«cv.  III.  c.  31.  and 
■■»  "v.l  ^v  a    « ^  ;\vvs, ,v , *.  * v, .1  .vo« :>^e  : ;  ^rape-sent  to  the 
v*     x  *    *a*-    ^    ,xm    *>  sk  v v  >,    :^;*i.\ti^  iv«r>  to  exclude 

N     ■  v    »v       . .     >  .&«.*._.  Ju.  Z\%>Cie^Cte    o»    ail 

Vv         .»  *w,      v     ,*  .  *  ,v.  .*■  ■    v  :  v  .  ."i  ":.:$  >^*:*>5t;  and.  if  so. 
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quently,  if  effected,  it  must  be  by  implication.  I  have  already 
quoted  the  clause  of  our  first  Act,  which,  in  furtherance  of  the 
previous  clauses  adopting  the  law  of  England,  prescribes  the 
rule  of  evidence  and  the  forms  thereof.  .  .  .  Regarding  the 
whole  scope  and  spirit  of  our  provincial  Act,  from  the  first  to 
the  last,  so  far  as  respects  the  general  adoption  of  the  law  of 
England,  it  appears  to  me  that  5  Geo.  II.  c.  7,  s.  1,  was 
not  repealed,  but  excluded  from  operation  here  by  implication, 
especially  by  the  5th  section  introducing  inconsistent  provisions." 

And  he  proceeds  to  intimate  his  opinion  that  the  Imperial 
statute,  6  Geo.  IV.  c.  114,  which  declares  void  all  laws, 
by-laws,  usages,  or  customs,  repugnant  to  that  or  other 
British  Acts,  referred  only  to  '  law\s,  usages,  etc.,  founded 
upon  the  old  systems  of  colonial  government  by  charter 
or  otherwise/  and  not  to  laws  made  by  colonial  assemblies 
constituted  under  an  Imperial  statute. 

Chief  Justice  Robinson,  in  delivering  the  judgment  of 
the  court,  says : 

"  As  a  general  principle  bearing  on  our  introduction  of  the 
English  law,  civil  and  military,  I  think  .  .  .  that  this 
general  adoption  (r)  of  them  was  not  intended  to  supersede  any 
particular  provision  that  had  before  been  made  in  respect  to  a 
certain  matter,  by  a  competent  legislative  authority,  applying 
itself  particularly  to  the  colony.  It  was  an  Act  to  give  a  general 
rule  in  cases  not  specially  provided  for.  On  the  other  hand,  I 
think  this  provision  of  5  Geo.  II.  c.  7,  does  not  come  within 
the  46th  section  of  81  Geo.  III.  c.  81 ;  and  that  if  it  depended 
on  the  question  whether  that  clause  (and  that  clause  only) 
disabled  our  legislature  from  repealing  it,  it  would  not  now  be 
in  force.  To  receive  such  an  affidavit  in  proof  of  debt  at  the 
trial  does  certainly  militate  against  the  rules  of  evidence  as 
established  in  England,  and,  therefore,  after  the  passing  of  our 
provincial  statute,  82  Geo.  III.  cap.  1,  it  cannot  be  admitted, 
unless,  1st,  it  can  be  held  that  the  repeal  of  the  British  statute, 
5  Geo.  II.  c.  7,  is  not  within  the  intention  of  the  statute  82 
Geo.  III.  cap.  1 ;  or,  2nd,  iras  not  within  the  pourr  of  the  coloniul 
legislature." 

(r)  i.e.  by  32  Geo.  III.  c.  1,  (U.  C.) 
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Then,  upon  a  consideration  of  the  provincial  Act,  32 
Geo.  III.  c.  1,  he  concludes  that  there  is  no  evidence  of 
intent  to  repeal ;  and  proceeds : 

"  Secondly. — If  the  legislature  intended  the  repeal,  had  they 
the  power  ? 

"1st.  The  direct  effect  of  such  repeal  would  be  to  take  from 
persons  resident  in  Great  Britain,  conveniences  secured  by  an 
express  British  Act  of  parliament  to  them,  and  them  only;  and 
I  cannot  conceive  that  81  Geo.  III.  c.  81,  gives  to  this  legis- 
lature such  a  power.  .  .  .  Nothing  can  be  more  repugnant 
to  any  Act  than  an  attempted  repeal  of  it,  and  the  consequence 
of  being  illegal  and  void  must  follow,  unless  the  effect  of  81  Geo. 
III.  c.  81,  is  to  make  our  legislature  independent  of  the  pro- 
visions of  the  imperial  statutes  respecting  *  repugnancy.'  It 
may  be  contended  that  it  has  that  effect — 1st,  because  parliament 
delegated  the  power  to  make  laws  for  the  colony  to  our  legislature, 
having  the  concurrence  of  the  King ;  and  that  all  that  is  done 
by  this  delegated  authority  (within  their  scope)  is  to  be  regarded 
as  if  done  by  the  British  parliament  on  the  principle  of  execution 
of  powers.  2nd.  By  specifying  .  .  .  certain  exceptions  to 
this  power,  which  do  not  embrace  such  a  subject  as  that  in 
question,  we  must  take  it  there  are  to  be  no  other  exceptions, 
and  that  all  laws  passed  in  this  province  not  coming  within  the 
exceptions  .  .  .  and  not  repugnant  to  the  constitutional 
Act  which  creates  the  power,  must  be  within  the  competence  of 
our  colonial  legislature.  But  to  this,  I  answer — 1st.  That  the 
power  is  to  make  laws  to  operate  directly  only  on  the  peace, 
welfare,  and  good  government  of  this  province  (though  indirectly 
they  may  affect — which  is  inevitable — persons  resident  out  of 
it),  and  that  it  does  not  reasonably  extend  to  the  repeal  of  an 
Act  of  the  British  parliament  expressly  passed  to  afford  facilities 
to  British  subjects  resident  in  England.  .  .  .  3rd.  That 
the  British  parliament  did  not  mean  to  give  to  this  colonial 
legislature,  authority  to  repeal  Acts  of  parliament  prior  to  81 
Geo.  III.  expressly  binding  in  the  colony  (and  especially  such 
as  did  not  concern   the   colon v  merely),   is  evidenced   in   the 

strongest  manner  by   G  Geo.  IV.  c.  114,  s.  41) 

for  it  provides  expressly  that  all  laws  in  force  or  practice  in  any 
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of  the  British  possessions  of  America,  which  are  in  any  wise 

repugnant  to  an}-  Act  of  parhmmont  made,  or  to  be  made,  in  the 

United  K«  such  Act  oball  relate  to  and  mention 

i  its,  are,  and  shall  be  null  and  void  to  all  intents 

lOSM  whatever  («). 

"It  is  said  that  32  Geo.  III.  c.  1,  repeals  the  British  statute 

5  Geo,   II.  c.  7,  in  this  particular.     If  it  does,  it  must  be  re- 

tO  it.     If  it  be  repugnant  to  it,  then  it  is  an  Act  in 

force,  or  attempted  to  be  put  in  force,  in  this  British  possession, 

i>ii  to  an  Act  of  parliament  made  in  the  United  Kingdom 

relating  to  and  mentioning  the  British  possessions  in  America; 

and.  therefore,  as  to  such  Act,  so  far  as  it  does  relate  to  and 

mention  sueb  possessions,  it  is  null  and  void  under  the  Imperial 

statute  G  Geo.  IV.  c.  114.      .     .     .      We  have  ascertained  that 

in  Lower  Canada  the  Courts  have  uniformly  held  5  Geo.  II. 

c.  7,  to  be  in  force  as  respects  the  provisions  now  in  question, 

notwithstanding  that  the  ancient  Canadian  law,  as  the  general 

role  of  decision,  is  given  by  the  British  statute  14  Geo.  III. 

e.  88  (f),  which  would  make   the  argument  stronger  in  favor 

of  the  supposed  virtual  repeal  "  («). 

Another  Canadian  case,  illustrative  of  the  want  of  full 

iattoa  of  our  subjection  to  the  supremacy  of   the 

[tnperial  parliament,  arose  in    1864, — the  case  of  R«g.  v. 

These  men  were  charged,  under 

the  Foreign  Enlistment  Act,  59  Geo.  III.  e.  (if)  (Imp.),  with 

having  tried   to  procure   inhabitants  of    this  province  to 

,  the  American  army.     Strange  as  it.  may  seem,  it 

was   seriously    argued,  that    in    spite    of   express    words 

making  the  Act  applicable  to  all  parte  of  the  Empire,  it 

was  not  in  force  here,  Ijecause  we  had,  at  the  time  it  was 

passed,  a  local  legislature.     And,  although  the  judgment  of 

:'  was  thai  the   Imperial   Act  in  question  was  in 

■  re,  the  reasons  advanced,  indicate  no  clear  distinc- 


iS.npra.  (f)  The  Qaebec  Act,  1774. 

(in  BcckLo  Smith  v.  McGowm,  11  U.  C.  Q.  B.  SOD,  and  Gabriel  v. 
I'M  allowing  the  judicial  dislike  of  this  sou- 
nan  ol  5  G«Ol  EL  c.  7.  and  it*  extension  by  an  Act  of  Wra,  IV. 
P,  BIB. 
'  .,.-.—  r. 
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tion  between  the  legal  limits  (or  want  of  legal  limits)  to 
the  legislative  power  of  the  Imperial  parliament,  and  the 
"  conventional "  limits  proper  to  be  observed  in  the  exercise 
of  that  power.  We  quote  from  the  judgment  of  Chief 
Justice  Richards : 

"  The  only  ground  on  which  we  can  hold  that  the  statute, 
59  Geo.  III.  is  not  in  force  in  this  country  is  because  we  have, 
and  then  had,  a  local  parliament,  and  that  enactments  of  this 
kind  ought  to  be  made  by  the  authority  of  that  parliament,  and 
if  not  so  made,  they  ought  to  be  held  not  to  be  in  force  here. 

"  By  the  Constitutional  Act,  1791  (81  Geo.  III.  c.  81),  a 
separate  legislature  was  established  in  each  section  of  the  prov- 
ince, to  make  laws  for  the  peace,  welfare,  and  good  government 
thereof,  such  laws  not  being  repugnant  to  that  Act.  By  the 
Union  Act  (8  &  4  Vic.  cap.  85),  these  provinces  were  again 
united,  and  power  given  to  the  local  legislature  to  pass  laws  for 
the  peace,  welfare,  and  good  government  of  the  province  of 
Canada,  such  laws  not  being  repugnant  to  that  Act,  or  to  such 
parts  of  the  Constitutional  Act,  1791,  as  were  not  repealed,  or  to 
any  Act  of  the  Imperial  parliament  made,  or  to  be  made,  and 
not  thereby  repealed,  which  did,  or  should,  by  express  enactment, 
or  by  necessary  intendment,  extend  to  the  provinces  of  Upper 
or  Lower  Canada,  or  either  of  them.  The  very  words  of  the 
statute  seem  to  imply  that  the  power  to  legislate  on  some 
matters,  was,  and  is  reserved  to  the  Imperial  parliament,  though 
this  province  may  be  affected  by  such  legislation. 

"  As  long  as  it  is  admitted  that  the  Home  government,  by 
whom  the  supreme  power  of  the  Empire  is  exercised,  is  the 
proper  channel  through  which  all  our  relations  and  intercourse 
with  foreign  governments  are  to  be  carried  on,  the  power  to  pass 
laws  to  bind  the  whole  nation,  so  far  as  regards  those  relations 
and,  as  necessarily  arising  out  of  them,  the  peace  of  the  Empire, 
must  rest  with  the  Imperial  parliament. 

"  Independently  of  the  doctrine  that  our  local  legislature 
can  only  exercise  such  powers  as  are  specially  conferred  upon  it 
under  the  statutes  passed  by  the  Imperial  parliament,  there  are 
other  points  of  view  in  which  the  question  may  be  considered. 
Though  possessing  a  domestic  legislature,  we  form  part  of  a 
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vast  Empire,  having  other  colonies  exercising  similar  legislative 
pOW*H  to  our  own.  If  any  one  colony,  by  passing  laws,  or  re- 
iced  a  state  of  things  which  created 
difficulty  with  a  foreign  state,  the  whole  nation  might  be  in- 
volved in  a  calamitous  war  from  the  imprudence  or  recklessness 
of  a  very  unimportant  colony.  Considered  in  this  light,  it 
appears  to  DM  that  the  statute  which  we  are  discussing  relates 
t>->  llii?  conduct  of  citizens  of  the  Empire  towards  foreign  states 
and  people,  and  is  on  a  subject  which  must  be  disposed  of  and 

1  upon  by  the  Imperial  parliament,  as  representing  the 
Hupreme  legislative  power  of  the  nation,  and  aw  to  winch  it  is 

.  that  all  the  subjects  of  the  Crown  should  alike  be 
bound.  The  very  preamble  of  the  Act  states  that  the  proceed- 
ings which  the  statute  prohibits  may  he  prejudicial  to,  and 
endanger  the  peace  and  welfare  of  the  Kingdom." 

igain,  i'1  fog-  v-  Taylor  («>),  Chief  Justice  Draper, 

in  ooo&ideruig  the  term  "eacbasive,"  in  the  Hist  section 

of  ttw  B.  X.  A.  Act,  construed  it  as  "intended  as  a  more 

c  extended  renunciation,  nn  tin-  part  of  the  parlia- 

Great  Britain,  of  its  powers  over  the  internal  affairs 
ol  the  new  Dominion  than  was  contained  in  the  Imperial 
Statutes,  Ifl  Oca  III.  c.  12  (.<■),  and  is  «  29  Vic.  c.  63  (#) ." 
overlooking  apparently  tin'  fact  that  such  a  renunciation 
would  he  of  do  legal  effect  whatever  in  restraining  future 

ents    from    legislative  interference    in   the    internal 

affairs  of  Canada,  if  so  ill-advised  as  to  take  such  an  "uncon- 

ial "  step.     This  interpretation  of  that  term  "exclu- 

in  subsequent  cases,  and  by  other  judges,  been 

Wiy  emphatically  dissented  from,  aud  the  general  principle 

.  jisl.ttivi-  supremacy  of  the  Imperial  parliament 
clearly  laid  down  <  1 1. 

(«■)  36  D.  C.  Q.  B.  at  p.  220. 

dl  The  celebrated  Renunciation  Act;  flee  mile,  p.  BO.  An  to  the 
Ipb»I  effect  of  thin  renunciation,  see  charge  of  Blackburn.  J.,  in  Beg-  v. 
Eyre,  reported  by  Finlaynon. 

1*1  The  Colonial  Laws  Validity  Act.  18115. 

■  On  v.  Belford.  I  0.  A.  It   4SS  ;  Beg.  v.  Coll.  of  Pbya.  41  V.  C. 
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In  tin.'  Maritime  provinces,  where  Imperial  Acta  n 
to  navigation  were  frequently  invoked  in  the  Pioe-Admiz 
alty  (.'unit-  existing  in  those  provinces,  a  clearer  i 
seems  to  have  prevailed  as  bo  the  operation,  within  i 
colonies,  of  sucli  Acts :  and  numerous  cases  are  to  be  tm 
in  which,  without  question,  effect  was  given  to  their  \ 
visions.  It  would  appear,  however,  Unit  the  view  I 
pressed  in  argument  there,  just  as  it  was  in  ti 
the  upper  province,  that  a  provincial  Act.  assented  bo  1 
the  Crown,  was  of  equal  validity  with  an  Imperial  . 
and  if  later  in  point  of  time  than  an  Imperial  Act  v 
which  it  might  appear  to  dash,  it  should  he  given  effel 
in  preference  to  such  Imperial  Act.  In  the  case  of 
Bermuda"  (a),  an  attempt  was  made  to  attach  prize  km 
in  the  hands  of  a  prize  agent,  under  the  provisiona  of  t 
Nova  Scotia  statute,  1  Geo.  111.  c.  8;  hut  it  was 
Dr.  Croke  that  this  could  not  be  permitted  ;  that  the  Sm 
Scotia  statute  was  in  this  particular  "repugnant"  to  i 
Imperial  "Prize  Act,"  4SI  Gen.  III.  c.  123,  and  therefore,  i 
that  extent,  void.  He,  however,  notices  the  contention  \ 
have  referred  to,  in  .favor  of  the  validity  of  the  Provinci 
Act,  and  thus  disposes  of  it; 

"  Considering  it  in  another  point  of  view,  and  giving  it  every 
possible  validity,  still  the  British  Act  must  be  allowed  to  be  of 
equal  authority,  and  then  the  provincial  Act  must  be  taken  to 
he  substantially  repealed,  so  far  as  it  is  repugnant  to  the  British 
Act,  which  is  of  a  later  date." 

We  may  also  refer  to  "The  Providence,"  in  which  t 
provisions  of  the  English  Navigation  Act  \  12  Car,  II.  e.  1 
—  the  second  section  of  which  was  directed  flgtiH 
alien  traders — was  enforced  in  Nova  Scotia  against  i 
American  trader,  in  1820  ('<).  That  section,  being 
express  colonial  application,  ami  not  repealed  by  i 
Bubseqaent  Imperial  Act,  was  held  bj  Dr.  <  Iroke  to  be  sti 
in  force  in  Nova  Scotia,  '  though  not  often  acted  npoo 


(>i)  Stewart,  245. 


|t)  Stewart.  1811. 
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An.!  in  like  manner  the  English  Bankruptcy  Act  (12  & 
18  Vie.  c.  106)  was  held  to  apply  to  Nova  Scotia — bo  Ear 
ns  to  discharge  the  bankrupt  from  debts  there  incurred  — 
ii  attachment  of  debts  dm;  to  him,  issued  after  thafiat, 
■>-i  aside  (e\ 

hen  an  Imperial  Act,  made  applicable  by  express 
words  or  necessary  intendment  to  any  colony,  is  (even  after 
the  establishment  of  a  legislature  in  such  colony)  repealed 
by  an  Imperial  Act,  such  repeal  is  operative  in  the  colony. 
This  was  one  of  the  points  fur  decision  in  the  old  case  of 
if  Upper  Canada  v.  Bethune  (rf),  in  which  it  was 
ired  t"  siil'j.ft  the  Bank  to  the  disabilities  imposed 
by  the  English  Bubble  Acts.  'Die  earlier  mie  of  these  Acts 
had  been  repealed  by  an  Act  of  the  Imperial  parliament, 
8  Geo.  IV.  o,  91,  ami  in  pronouncing  the  judgment  of  the 
court,  that  by  reason  of  such  repeal  the  Bubble  Acts  were 
DO  longer  in  force  in  Upper  Canada,  Robinson,  C.J.,  brings 
i. ut  clearly  : 

1st.  That  the  Qnebec  Act.  1774.  and  the  Provincial  Act, 

III.  c.  1  (upon  which  two  Acts  our  enjoyment  of 

the  criminal  law  (e)  of   England  rests),  were  not  intended 

to  refer  tn  Act-  expressly,  or  by  necessary  intendment,  i le 

applicable  to  the  colonies  in  general,  or  to  Canada  in  par- 

tlrlll;!]-. 

•2nd.    That   such   Acts   continued  to   be,  as   they    had 
always  been,  in   force   here  by   their  own   inherent   vigor 

8rd.  That  a  repeal   by  Imperial  Act -would  wipe  them 
!..    lis!  "f  colonial  laws.     It  goes  without  saying 


(<j  Hal)  v.  GowUll.  ;i  Mori.  Epit.  1  19;   F n*r  v.  Morrow.  2  Thorn 
*:«.  uui  bm  *Uu  ''The  Friends  adventure."  Stewart,  200;  "TheFimin 
SMnwt,  119;  and  C0HgdoO'«   N    B,  Oia    133B,  ■  ■'  ■■■(■  -  Will  Stevon'6  Di 
ISriliili  Statutes." 
■  ■    .-.,  165 
■  rj.iment  is  equally  applicable  in   referen 
l  (D.C.),  tntrotlncinsi  English  ciril  law. 
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that  his  news  are  very  clearly  expressed,  and  we  vi-ntm 
therefore  to  quote  somewhat  at  length  from  his  opinion; 

"  My  opinion  is,  that  the  first  Bubble  Act  lia^i  not  1 
force  in  this  province  since  the  repeal  of  that  statute  l>y  t 
Imperial  parliament  in  their  Act  of  (i  Geo.  IV.  c.  91. 
it  was  in  force,  I  think  it  derived  its  obligations  in  the  cotonie* 
first  and  principally,  from  the  very  words  of  the  statute  Use 
It  was  passed  in  order  that  its  provisions  might  extend,  not  merely 
to  London  and  other  parts  of  the  Kingdom,  but  also  to  Irelai 
and  'other  his  Majesty's  dominions.'     It  was  in  fold 
colonies  by  the  same  act  of  legislative  authority,  and  its  obliga- 
tion rested  on  the  same  foundation  in  the  colonies  as  in  Eng- 
land  When,  therefore,  thy  legislature  detei 

it  to  be  expedient  that  the  first  Bubble  Act,  or  rather  those 
clauses  of  it  which  are  now  in  question,  should  be  repealed,  and 
that  the  several  undertakings,  attempts,  etc.,  therein  prohibited 
should  be  left  to  be  dealt  with  according  to  the  common  law, 
they  did,  in  my  opinion,  absolve  the  application  of  that  statute  ns- 
plainly  and  as  fully  in  the  colonies  as  in  other  parts  of  the 
Empire  where  it  had  been  in  force.  Of  course,  that  must  be 
thi-  effect,  unless  some  statute  passed  in  England  or  in  this 
colony  since  the  first  Bubble  Act  prevents  it.  The  second 
Hubble  Act,  11  Geo.  II.  c.  87,  cannot,  as  I  think,  haw  |h*1 
effect.  It  was  never  anything  but  a  mere  supplemaB 
first  Bubble  Act.  "ihiic  iu:rrs\i>riuin  toi/tiitur  mum  priimpaU, 
The  latter  statute  has  nothing  to  stand  upon  if  the  ton, 
been  withdrawn.  Then  we  must  nest  consider  the  effect  of 
'*  The  Quebec  Act,  177-1."  introducing  the  criminal  law  of 
England  into  the  province  of  Quebec,  and  of  our  provincial 
statute,  10  Geo.  III.  c.  1,  declaring  that  the  criminal  law  of 
England,  as  it  stood  on  17th  September,  1792,  shall  he  the 
criminal  law  of  this  province.  Neither  of  those  enactments,  in 
my  opinion,  were  intended  to  affect,  or  can  properly  be  construed 
to  affect,  the  question  whether  the  Bubble  Acts  are  now  in  force 
in  this  province. 

"By  the  Quebec  Act,  1771  Hi  British  parliament  clearly 
designed  to  give  to  Canada  the  criminal  law  of  England,  as  to 
those  objects  tod  in  tOOM  matter*  for  which  no  special  proviwjn 
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bad  before  been  made  by  parliament.     That  statute  had  no 
intended  nferenee  to  Acts  of  parliament  which,  from  their  very 
already  were  as  much  in  force  in    the   colonies   as    in 
England,  nuil  which  consequently  required  no  introduction  at 
that  period.     It  left  those  sp^cinl  l*WH  as  they  stood.     Upon  any 
other  principle,  if  there  had  been  particular  penal  statutes  then 
in  force  applying  solely  anil  exclusively  to  the  colonies,  and  form- 
part  of  the  Ian  at  England,  we  must  have  held  such 
■    i.i  be  virtually  repealed    bj   Ihe  Quebec    Act,  1771, 
the  criminal  law  of  England,  though  clearly  such  an 
effect  never  could  have  beeu  intended.     The  Bubble  Acts  were 
ilially  the  law  of  England  — they  did  not  come  to  us  as 
ied  by  The  Quebec  Act,  1771;  they  were  part  of  the 
criminal  law  of  England,  and  of  the  other  colonies  before,  and 
;  umed  to  be  so  upon  the  same  ground,  and  no  other, 
after  the  Quebec  Act  vu  passed,  as  before. 

"  Then,  as  to  our  statute  40  Geo.   III.  c.  1,  the    point   is 
clear.    Our  colonial  legislature,  when  they  passed  that 
:iii   to  have    been   using    their  discretion  and 
,  introducing  the  criminal  law  of  England,  in  the  whole  or 
in  part,  with  or  without  exception,  as  they  judged  best.     Now, 
tbey  bad,  at  that  time,  no  discretion  to  exercise  in  regard  to  these 
Bubble  Acts,  because  tbey  already  formed  part  of  oar  penal  law, 
lade  to  extend  to  this  and  other  colonies  by  a 
power  beyond  that  of  the  provincial  legislature.      If  they  had 
desired  to  except  then  tbey  could  not  have  done  it,  and,  there- 
fore, it  cannot  follow  that  because  they  did  not  except  them,  they 
■  lien  ;  they  were  Dot  legislating  with  any  view  to  laws 
already  in  force  under  a  power  superior  to  their  own.    If  they  had 
■  i   would  have  been  illegal;    if  tbey 
had  introduced  them,  their  declaration  to  that  effect  would  have 
mil  nugatory.     I  understand  the  provincial  legislature 
to  have  left  them  us  they  found  them,  standing  upon  their  own 
foundation,  which  they  had  no  power  to  strengthen  or 
weaken;    and    when    the   parliament   of  the   Mother    Country 
the  original  and  principal  Bubble  Act,  declaring  that  it 
was  expedient  to  leave  such  practices  and  schemes  to  be  dealt 
with  according  to  the  common  law,  tliey  did,  in  my  opinion,  undo 
all  Uini  tbey  bad  'lone  by  that  statute,  and  they  neither  meant 
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to  leave  it  in  force,  nor  did  leave  it  in  force,  in  any  one  part  of 
the  British  dominions  more  than  in  any  other." 

The  principle  we  are  now  discussing,  namely,  the  opera- 
tive force  in  a  colony  of  an  Imperial  Act  repealing  a 
previous  Imperial  Act  of  express  application  to  such  colony  f 
was  recognized  in  a  comparatively  recent  case  which  came 
before  the  Judicial  Committee  of  the  Privy  Council,  Reg. 
v.  Mount  &  Moms  (/).  These  men  were  tried  before  the 
Supreme  Criminal  Court  of  the  colony  of  Victoria,  upon 
the  charge  of  murder,  alleged  to  have  been  committed  on 
board  a  British  ship  on  the  high  seas,  and  were  convicted 
of  manslaughter.  The  jurisdiction  to  try  persons  charged 
with  offences  committed  on  the  sea,  within  the  jurisdiction 
of  the  admiralty,  was  for  the  first  time  conferred  upon 
colonial  courts,  in  1849,  by  the  Imperial  Act  12  &  13  Vic. 
c.  96,  the  second  section  of  which  provided  that  convicted 
persons  should  be  subject  to  the  same  punishment  "as  by 
any  law  now  in  force"  persons  convicted  of  the  same 
offence  would  be  liable  to,  had  the  offence  been  committed 
and  the  trial  had  in  England. 

At  the  time  this  Act  was  passed,  the  punishment  for 
manslaughter  in  England  was  transportation  for  life. 
Afterwards,  by  an  Imperial  Act,  punishment  by  transpor- 
tation was  abolished,  penal  servitude  being  substituted 
therefor.  There  was  nothing  in  this  Act  expressly  extend- 
ing it  to  the  colonies ;  but,  notwithstanding  this,  the  Com- 
mittee held  that  the  previous  Act,  12  &  13  Vic.  c.  90, 
which  had  conferred  on  colonial  criminal  courts  the  juris- 
diction to  try  such  offences  as  we  have  mentioned,  must  be 
held  to  be  amended  (in  respect  to  the  sentence  to  be 
imposed)  by  the  Act  which  abolished  transportation. 
Their  view  is  thus  expressed  : 

"  When  the  Imperial  legislature  substituted  penal  servitude 
for  transportation,  it  is  reasonable  to  suppose  that  the  alteration 

•//)  L.  R.  0  P.  C.  2s:j. 
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intended  to  embrace  sentences   for  offences  tried    in   the 
colonies  under  the  special  jurisdiction  conferred  by  IS  A  13  Vic, 
since  there  is  no  trace  of  any  intention  on  tbe  part  of  :!:■ 
latere  to  change  the  policy  of  that  Act,  which  orders  these  sen- 
to  be  passed  according  to  the  law  of  England. 

This  construction  creates  no  conflict  between  Imperial  and 
colonial  authority,  and  in  no  way  affects  the  rights  and  privileges 
of  the  colonial  legislatures.  It  simply  affirms  that  the  Imperial 
statute,  which  gave  the  courts  of  the  colonies  fMoad  offences 
committed  upon  the  seas  beyond  their  territorial  limits,  a  juris- 
diction which  their  own  legislatures  could  not  confer,  was  altered 
by  a  subsequent  Imperial  Act." 

This  ease,  aa  will  be  seen,  is  a  pretty  strong  one,  u  the 

alteration  of  the  previous  Act  (which  alteration  was  held 

to  have  effed  in  the  c  Monies)  was  an  alteration  by  implica- 

:  ii  by  direct  amendment  or  repeal. 

It  is  beyond  the  scope  of  this  work  to  enumerate  even 

various   Imperial    Acta  i</t  which  to-day   lay 

down,  on  various  matters,  the  law  for  our  guidance  ami 

The  most  that  can  1"?  done  is  to  indicate,  with 

■    liaustive  treatment,  some  of  the  subjects 

ij})   For  other  cases  involving  an  enquiry  whether  or  not   some  par- 
uliir  Imperial  A  at  extends  to  Canada,  see: — 

lionlledjie   v.  Low.  L.  &.  3  E.  and  I.  App.  100— Copyright  Act  i  5  A  8 
Vi.-.  a,  15), 

. ■■lim.eC.C.Q.  B.  |0.  S.)627— An  Act  reapeo ting  Declarations 
lie  a  of  Oaths. 

Sell,  i>  Grant,  305— Lord  Lyndhurst's   Marriage  Act 
.    IV.C.S41.     -  The  colonies  are  not  mentioned  in  the  Act,  nor 
included  by  any  necessary  or  even  at  rang  intenluient." 

Thompson  v.  Bennett,  S3  0.  C.  C.  P.  8»3— Orders  in  Lanaoy  (11  Geo. 
IV    and  1  Wm.  I\...    80). 

■     C.g.  B.  *74— Removal  of  Colonial  Officers.  (23  Geo. 

Georgian    Bay    Trans.   Co.   v.   Fisher,   b  O.   A.   R.   383— Merchant 
BMff  m  tote, 

Sliiwit  v.  Mi  i 

Allen  v.  Beaton,  I-  B.  0    B.  B87   at   p.  091—  Enjfliah  Jo  i 
CocnpuiiM  Act*, 


74  THE  CANADIAN   COXSTITUTIOX. 

on  which  the  Imperial  parliament  does  legislate  for  us.  We 
have  adverted,  to  some  extent,  to  the  general  nature  of  such 
subjects  in  a  previous  chapter,  and  have  indicated  that  they 
are  subjects  which  are'deemed  to  be  of  common  concern  to 
the  whole  Empire,  but  it  will  \ye  advisable  to  defer  any  fur- 
ther remarks  upon  this  branch  until  we  come  to  treat  of 
those  sections  of  the  B.  X.  A.  Act  which  divide  the  field  of 
colonial  self-government  allotted  to  Canada  between  the 
parliament  of  Canada  on  the  one  hand,  and  the  Legislative 
Assemblies  of  the  various  provinces,  on  the  other  (h). 

{h)  The  "Chronological  Index/'  published  with  the  English  Law 
Reports,  affords  a  convenient  method  of  tracing  the  fate  of  Imperial  Acts. 
See  tub,  tit.  "  Colonies  "  and  the  various  cross-references. 


CHAPTER  V. 


THE  SOURCES  OF  OUR  LAW. 

In  the  last  chapter,  we  pointed  out  the  necessity  for  a 
careful  distinction  between  Imperial  Acts  which  are  in 
force  in  any  particular  colony  because  "made  applicable 
to  such  colony  by  the  express  words  or  necessary  intend- 
ment "  thereof  (a)  and  Acts  which  (as  coming  within  the 
term  English  law,  or  the  law  of  England)  have  been,  by 
Imperial  grant  or  colonial  adoption,  made  the  law  of  the 
colony.  A  constant  guard  must  be  maintained  with  refer- 
ence to  this  distinction.  In  the  last  chapter,  the  extent  to 
which  we  are  subject  to  the  law  enacted  in  and  by  the 
former  class  of  Imperial  Acts  was  discussed.  This  chapter 
will  deal  with  those  Imperial  Acts,  and  those  only,  viueh 
have  no  expressed  reference  to  the  colonies  in  geoexal,  or 
to  any  colony  in  particular,  and  the  enquiry  is  to  be — T*> 
what  extent  are' such  Acts  to  be  held  in  force  in 

In  entering  upon  this  enquiry,  it  becomes 
apparent  that  there  is  a  marked  variety  in  the  ymt&Mx  <A 
the  various  provinces  of  which  the  Dominion  ot  Cmd*  i* 
composed  ;  and  that  the  extent  to  which  EngftA  mmm.*r-/ 
law,  of  a  general  character,  is  in  force  m  Hut  &fcr~?z,\ 
provinces,  is  by  no  means  the  same.  The  mkw  i.v  v .!» 
variety  are  to  be  sought  in  the  difference*  vhidb  m*rc  izr:.: 

la)  23  &  23  Vic.  c.  63,  8.  1  (Imp.). 
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early  history  as  separate  colonies  of  Great  Britain — differ- 
ences as  to  the  mode  by  which  they  attained  that  distinc- 
tion— differences  in  the  methods  employed  by  Imperial 
authority,  in  determining  what  system  of  jurisprudence 
should  be  given  to  such  of  them  as  had  that  question 
settled  for  them  by  Imperial  authority — differences  in  the 
extent  to  which  English  law  was  adopted  by  such  of  them 
as  determined  the  question  for  themselves— differences  as 
to  the  point  of  time  in  reference  to  which  the  introduction 
took  place. 

"  A  question  of  this  kind,"  said  Chief  Justice  Robinson, 
in  1845,"  arising  in  any  British  colony,  must  depend  upon 
the  manner  in  which  the  law  of  England  has  become  the 
law  of  that  particular  colony  ;  whether  it.  has  been  merely 
assumed  to  be  in  force  upon  common  law  principles,  as  in 
the  case  of  new  and  uninhabited  lands  found  and  planted 
by  British  subjects ;  or  whether  it  has  been  introduced  by 
some  positive*  enactment  of  the  Mother  Country,  or  of  the 
colony,  or  (as  may  be  done  in  the  case  of  a  conquered 
country)  imposed  by  the  mere  act  or  regulation  of  the 
King,  in  the  exercise  of  his  royal  prerogative"  (/>). 

It  may  be  said  that  in  Canada  there  are,  among  the 
provinces,  representatives  of  each  of  the  classes  of  colonies 
referred  to  by  the  eminent  Chief  Justice  whose  words  we 
have  quoted :  and  an  apology,  therefore,  is  hardly  in  order 
for  making  our  inquiry,  so  to  speak,  hy  province*. 

The  reader  should,  perhaps,  be  warned  that  many  of 
the  English  statutes,  upon  which  discussions  have  taken 
place  and  decisions  been  given  to  the  effect  that  they  must 
l>e  held  to  be  in  force  here,  are  not,  at  this  date,  in 
force  in  Canada,  and  for  the  reason  that  the  subject  with 
which  they  deal  has,  since  they  were  under  judicial 
scrutiny,  received  attention  at  the  hands  of  our  parlia- 
ments. It  cannot  K*  too  carefully  kept  in  mind  that  it  is 
onlv  in  the  absence  of  Canadian  or  provincial  legislation 

(b)  Seepojtf,  Chap.  VI. 
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*  tin'  cane  waj    be)  on  the  subject,  that  any  qnesti *n 

U1H  as  tn  the  effect  here  of  an  Imperial  enactment,  passed 
date  in  reference  to  which,  English  law  is  to  be 
a  fixed      i"--      of  lav    and  as  such  introduced 

ota  the  different  provinces,     The  oases  u Hasted  and 

able  the  reader  to  fully  grasp,  if 

principles  on   which  the  decision   most  rest, 

denies  any  Imperial  statute  as  operative 

ther  than   as  showing   what  particular  Imperial 

itmenta  an  to-day  in  force  in  the  different  province  i  oi 


\.  \\  i  SooTlii  as  the  oldest  of  the 

entitled  to  the  first,  consideration.     We  have 

rred  to  the  claim  made  by  the  General  Assembly 

province  in    1759,  that  Nova  Scotia  "AiA  always  of 

ug  to  the  '  town  of  England,  both  by  priority  of 

y  and  ancient  possession  "  (c).     By  the  Nova  Scotia 

i-  i  I.'imii  would  appear  to  have  been  recognized  :  to 

at, at  all  events,  that  Nova  Scotia  has  always  been 

-i-  a  colony  by  settlement  as  distinguished  from  a 

ibtained    by   conquest  or  cession.     Owing  to  the 

early  decisions  in  that  province, 

mable,  by  direct  reference  to  decided  cases,  to  Bhow 

a  which  this  question — how  far  English  law  was 

to  be  Introduced  -  was  treated  in  the  eai  lier  years 

it-   history.     There  is,  however,  one  decision  in  that 

.■..ri-i.l-ii'd  classic  upon  this  ques- 

,n  !ii  decisions  have  practically  been  I  nit  the 

lion  of  the  principles  enunciated  in  that  case.     The 

a  refer  is  that  of  the  Supreme  Court  of 

■  ■i  I  Iniacke  v   Dickson  (*/).     <  Ihief 

i  i. -.Hi). lift- in.  who  then  presided  over  the  court,  hail, 

,i   (19th  February,  ]s4s), 

■   bench   for  over   forty  yeai         I  k>i ;- 

reatment  of  the  whole  ques- 


t,  p. «. 
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tion  contains!  in  tlie  opinions  of  the  Chief  Justi* 
Justice  Bill,  and  because  the  cane  is  a  Fitting  inb     I 
to  our  whole  subject,  we  venture  to  quote  Home*  I 
from  those  opiniona. 

The  action  was  an  action  on  a  mortgagi  in  wl 
Attorney-General  for  the  province  intervened,  claii 
charge  in  priority  t"  that  of  the  plaintiff  by  rw 
certain  debts  which  were  due  to  the  Crown  by  th 
gagor.  The  claim  was  based  upon  Imperial  statui 
Hen,  VIII.  c.  39,  and  13  Eliz.  c  4.  the 
which,  is  sufficiently  indicated  in  the  judgments  i 

Halliihrtun,  C.J.— 

" To  what  extent   the  Ian-"  of  lb 

mother  country  prevail  in  the  colonies  settled   by  her  descend- 
ants, is  a  question  which  has  occasioned  much  <i 
producing  any  rule  approaching  to  precision  for  oar  gai  I 

"The  language  of  elementary  writers  upon  this  subject  is 
couched,  in  such  general  terms  and  qualified  by  such  at) 
exceptions,  that  they  perplex  rather  tlian  enlighten  us. 

"  Our  excellent  Blackstone,  for  instance,  says,  in  In-  BOtnmftll- 
taries  (1st  vol.  101),   'it  hath  been   held  tbat  if  an  uninhabited 
country  be  discovered   and  planted  by  English   subjects,  nil   the 
English  laws  then  in  bein.L'  (which  are  the  birth-right  ol  ever] 
subject]   are    immediately    there   in    force.'      Had    the    learned 
commentator  stopped  here,  he  would  indeed  have  hud  down  a 
rule  so  broad  as  to  embrace  every  case  and  remove  all  SI 
no  distinction  is  alluded  to  between  the  common  and  statute 
law,  but  all  the  laws  then  in  force  in  England  are  to  fcx 
transplanted  into  the  infant  colony.     His  own  good  sen 
ever,  at  once  pointed  out  to  him  the  absurdity  of  such  a  p 
and  he  immediately  adds  :    '  But   this  must  he  understood  with 
very  many  ami  very  great  restrictions  ;    tliej    etrrj   with    them 
only  so  much  of  the  English  lav  as  is  applicable  to  their  own 
situation  and  the  condition  of  au   infant  colony  ' ;  and  among 
his  exceptions,  he  particularly  mentions   the  laws  of  police  and 
revenue. 

■■  Among  the  colonists  themselves  there  has  generally  existed 
a  strong  disposition   to  draw  a  distinction  between  the  common 


;    tar.     As  a  code,  the 


■  been  disposed  to 


adopt  tlje  whole  of  the  formei  ition  of    such  parts 

.mly  as  Htti  obmODalj  ineonsifltent  wu.h  ;hcir  new  situations, 
whilst,  (;ir  from  being  inclined  to  adopt  the  whole  body  of  the 
statute  tar.  they  thought  that  such  parts  of  ibern  only  were 
in  force  among  them  as  were  obviously  applicable  to,  ami  neces- 
sary for.  them. 

ih  respects  the  common  law,  any  exclusion  formed  the 
exception ;  whereas,  in  the  statute  law,  the  reception  formed  the 
exception. 

1  How.  although  this  view  of  the  subject  leads  us  to  nothing 
very  precise,  yet,  if  we  adopt  it,  and  I  think  it  wise  and  safe  to 
do  so,  we  must  hold  il  to  be  quite  clear  that  an  English  statute 
is  applicable  and  necessary  for  us  before  we  decide  that  it  is  in 
force  here. 

'The  language  of  C.J.  Chipman,  in  the  case  of  the  King  v. 
McLaughlin  (»),  might  induce  us  to  suppose  that  he  did  not 
recognize  this  distinction,  for  he  says:  'As  to  the  distinction 
attempted  to  be  drawn  by  the  counsel  for  the  claimants,  between 
the  common  law  and  the  statute  law  extending  to  the  colonies, 
other  statutes  than  those  mentioned  by  tbe  Solicitor-General  are 
daily  acted  upon';  but  when  I  turn  to  the  expression  of  this 
able  judge  at  the  commencement  of  his  opinion,  I  think  lie 
sanctions  the  distinction.  He  there  says.  '  Each  colony,  at  its 
settlement,  takes  with  it  tbe  common  law  and  all  the  statute  law 
applicable  to  its  colonial  condition.'  Indeed,  the  distinction 
exists  in   the  very  nature    of  things,  and  is  derived  from   the 

in  of  the  two  codes.  The  common  law  lias  its  foundation  in 
these  general  and  immutable  principles  of  justice  which  regu- 
tnterooaree  of  men  with  men,  wherever  they  may 
raatde.  The  statute  law  emanates  from  the  wisdom  of  the 
legislature  of  the  day,  varies  with  varying  circumstances,  and 
consists  of  enactments  which  may  be  beneficial  at  one  time  and 

If)  There  does  not  seem  to  be  any  printed  report  of  this  caw,  beyond 

ioUt  of  it  iu  Stevens'  Dig.  (N.  B.)      It   involved  the  snme  Imperial  Act 

take  v.  Dickson  :  but,  in  New  Brunswick,  the 

rt  W  held  to  be  in  force.     Ab  will  be  noticed  hereafter .  the  courts  of 

that  prarinoe  have  been  more  liliero.1  in  their  recognition  of  the  binding 

-  ;  seejJO<(. 
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illinium  i  m  another — which  might  advance  the  interests 

oomi ity,   and  prove  ruinous  to  these  who 

situated, 

"My   vm-Tiil'lo  [ivcik'ci.'ssor,  C.J.  Blowers, 
ably  in  the   Supreme   Court   for  maj 
opinion,   that  those    statutes    only  which   were  in    amel 
tion  of  the  common  law,  and  increased  the  liberty  of  the 
were  in  force  here  ;   and  though  (as  we  have  no  report 
decisions)  my  memory  does  not  enable  me  to  mention 
ticular  case  which  he  decided  upon  that  principle,  I  wt  U 
that  he  wa§  invariably  influenced  by  it  in  all  cases  lo  which  it 
su  applicable. 

"  It  has  been  contended   that  the  3J)rd  of   Henry  VI 
amendment  of  the  common  law,  and  I  observe  that  M 
Botsford.  in  the  case   I  have  alluded  to  (Rex.   v.  McLaughlin) 
gave  a  reluctant  assent  to  the  adoption  of  it  in  New  111 
upon  that  ground.     The  74th  section,  to  which  he  particularly 
alluded,    may.    perhaps,    be    deemed    to  have    that     U 
although  conflicting  decisions  have  been   given  in  cases 
upon  it,  in  Westminster  Hall;   but  surely,  taking  the  stal 
iis    n    whole,  it  never  can  be  considered  in   that    light. 
without  excluding  either  statute  upon  that  ground  alone,  let 
inquire  upon  what  ground  they  are  now,  for  the  first  time,  to  be 
adopted,  when  we  have  had  a  local  legislature  for  nearly  a  cen- 
tury, fully  empowered  to  make  such  laws  as  the  interests  of  the 
colony  has  required 

"  In  continuing  his  observations  upon  the  extension  of  the 
laws  of  England  to  the  colonies  of  the  Empire,  Blacks  tone  says. 
in  the    same  page  from  which  I  have  already  quoted,  '  What 
shall  be  admitted  and  what  rejected,  at  what  times  and 
what  restrictions,  must,  in  case  of  dispute,  be  decided,  in  the  first 
instance,  by  their   own   provincial   judicature,   subject 
revision  and  control  of  the  King  in  Council.'     It  is  not  con- 
tended that  either  of  these  statutes  hay  ever  received  this  sanc- 
tion in  Nova  Scotia.     The  attempt  to  enforce  them  here  is  now, 
for  the  first  time,  made ;  and  it  appears  to  me  to  be  incumbent 
upon  those  who  preside  in  the  respective  courts  of  jndic  i 
this  province  gravely  to  consider  whether  the  idoptii 
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»visioii9.  if  it  be  judicious  to  adopt  them,  is  net  now  rather 
■   than  the  courts. 
'■  In  tlie  early  settlement  of  a  colony,  when  the  local  legisla- 
ture has  just  been  called  into  existence,  and  has  its  attention 
engrossed  by  the  immediate  wants  of  the  infant  community  in 
their  new  situation,  the  courts  of  judicature  would   naturally 
look  for  guidance,  in  deciding  upon  the  claims  of  litigants,  to 
Mid  laws  of  the  mother  country,  and  would  exercise 
in  the  adoption  of  them  than  they  would  be 
entitled  to  do  u  their  lo«]  legislature,  in  the  gradual  develop- 
ment  of  its  powers,  assumed  its  proper  position.      Retry  year 
n  nd*r  tk   courtt  mart  eatttiout  in  tht  adoption  nj  lam  that 
i-1'i-itiur.hf  iiiti-mlitirnl  into  the  colony,  for  prudent 
judges  would  remember  that  it  is  the  province  of  the  courts  to 
declare  what  is  the  law,  and  of  the  legislature  to  decide  what  it 
shall  be. 

■pressed  with  this  view  of  the  distinct  functions  of  the 

legislature  and  the  courts  at  this  period  of  our  colonial  exist- 

does  appear  to  me  that  if  additional    fiscal  regulations 

are  necessary  to  assure  the  due  collection  and  payment  of  our 

;  d  revenue,  it  would  be  more  proper   to  apply  to  the 

legislature  to  adopt  such  as  they  may  deem  prudent,  than  to 

bona  the  courts  the  adoption  of  English  statutes  which 

were  passed  centuries  ago,  under  sovereigns  who  were  sufficiently 

careful  of  the  preservation  of  their  power,  and  by  parliaments 

who,  to  say  the  least,  paid  as  much  attention  to  the  prerogatives 

of  the  Crown  as  they  did  to  the  privileges  of  the  people— 

slatut.es,  the  rigours  of    which    have    been   diminished   in    the 

mother  country  during  the  reign  of  our  present  gracious  Queen, 

(8  Victoria,  c.  11). 

:  mid   this  course  be  pursued,  our  legislature  can  intro- 
:)];ir  ameliorations  of  these  statutes,  if  they  think  it  right 
them.     The  courts  have  no  such  power;  but.  if  they 
adopt  them  at  all,  must  adopt  them  in  all  their  rigour. 

"  The  88rd  of  Henry  VIII.,  if  enforced  here  as  it  now  stands 
i  ighah  statute  book,  would,  to  a  great  extent,  be  destruc- 
tive of  that  security  tit  purchasers    of   real  estate  which  our 
Icte  were  passed  to  ensure. 
.    ...     . 
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"The  ISth   of  Elizabeth  would  partially  have   thai 
also,  but  not  so  mischievous!;.,  because  the  officers  liah 
provisions  would  he  generally  known.   But  bonds  to  the  Crown, 
in  security  for  the  payment  of  duties,  are  given  all  over  the  pro- 
vince by  persons  engaged  in  the  trade  and  others,  and  no  one 
could  be  sure  that  he  was  safe  in  purchasing  real  Wt&b 
statute  should  be  now  adopted. 

"  There  is  another  objection  to  the  adoption  of  thes.-  - 
which    I    think   has    some  weight.     The    Supreme    Court    1ms 
generally  considered  that  when  the  local   legislature  has  legis- 
lated upon  any  particular  subject,   relative  to   which    English 
statutes  had  previously  existed,  the  colonial  courts  I 
guided  by  the  provincial  and  not  the  English  statutes  in  deciding 
questions  upon  such  subjects.     Thus,  upon  a  claim  of  a  mother 
to  succeed  to  the  personal  estate  of  her  deceased  child,  to  the 
exclusion  of  her  other  children,  the  Supreme  Court  of  tins  pro- 
vince decided  that  she  was  entitled  to  do  so,  because  H 
lature  had  re-enacted  the  provisions  of  the  statutes  of  Charlc* 
II.  upon  that  subject,  but  bad  not  at  that  time  (althn. 
have  since)  re-enacted  those  of  1  James  II.,  which  latter  statute 
had  passed  before  we  had  a  local  legislature. 

"  Now,  our  legislature  have  had  the  subject  of  the  securities 
necessary  to  be  given  for  the  safe  collection  of  the  revenue, 
under  their  consideration,  and  have  passed  laws  upon  t! 
ject,  which  direct  that  the  officers  appointed  to  collect  it  shall 
give  bonds,  in  which  they  shall  be  joined  by  sureties,  for  the 
faithful  discharge  of  their  duties;  and  that  those  who  import 
goods  liable  to  pay  duties  to  the  Crown,  under  the  Acts  of  tida 
province,  shall  not  only  give  bonds  for  the  payment  of  those 
duties  as  they  become  due,  but  shall  also  give  warrants  «i 
attorney  to  confess  judgment  upon  those  bonds;  a  mes-: 
would  have  been  unnecessary  if  the  statute  of  Henry  VIII.  wm 
in  force  here,  for  that  statute  would  have  made  the  bonds  them- 
selves debts  of  record.  If  these  sureties  are  not  sufficient,  the 
legislature,  and  not  the  courts,  should  be  applied  to,  to  remedy 
the  evil. 

*'  For  these  reasons  I  am  of  the  opinion  that  these  statutes,  on 
which  the  Attorney- General  has  founded  the  right  of  the  Crown 
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to  interpose  in  this  case  arc  not  in  force  here,  and  oonflequentiy 

c:timt»t  be  sustained  by  them " 

Hill,  J. — 

'• Then,  upon  the  beat  con  side  rat  ion  I  have 

:  to  give  to  the  question,  I  am  of  opinion  that  neither 
Ite  33  Hen.  VIII.  c.  3i),  nor  that  of  13  Elizabeth.  C.  4. 
extend  to,  or  are  operative  in.  this  province.  There  is  confess; 
edly  no  precise  rule,  nor  can  we  expect  to  find  any  direct  decision, 
as  to  what  Imperial  statutes  extend  to  the  colonies  discovered, 
settled,  and  peopled  by  British  subject*.  Thi  qtutticm  mm*  to 
tity  be,  l-fi  h/m-m  f.-  I,  <l,;til,<l  in  ••><■>• 
particular  tetany  ai  n  u  tttabluhtd  in  thou  colatua, 

A  law  that  would  be  very  fit.  advantageous,  and  applicable  to 
one  colony,  might  lie  very  inapplicable  to,  and  unfit  for  another 
— one  very  requisite  in  one  colony,  might  not  be  at  all  required 
in  another  ;  nay,  might  be  rery  unfit  for  it,  and  injudicious  to  be 
■dotted. 

"  The  peneral  rule  on  this  subject  appears  to  he,  that  wherever 
English  subjects  discover  and  possess  themselves  of  an  iiiim- 
habited  country,  they  carry  with  them  such  of  the  English  laws 
then  in  force  as  are  applicable  and  necessary  to  their  situation  and 
the  condition  of  the  infant  colony  ;  as,  for  instance,  laws  for  the 
protection  of  their  persons  and  property.  Wherever  an  English- 
man goes,  be  carries  with  him  as  much  of  the  English  law  and 
liberty  a.«  the  nature  of  hi-  situation  will  allow.  Lord  Mansfield, 
in  the  case  of  Limlo  v.  Lord  Rodney,  reported  in  note  (')  to  the  caws 
of  Le  Cans  r.  Eden,  Don;.  594,  says:  'The  colonies  take  all  tlin 
common  and  ctatnte  law  of  England  applicable  to  their  situation 
and  condition.'  Bladnttone,  in  his  Commentaries.  Vol.  I.  KXI 
thus  Lays  it  down:  'Besides  these  adjacent  islands  (the  udanda 
of  Jersey,  Guernsey,  and  otherc  i  our  more  distant  plantation*  in 
America  and  elsewhere  are  alto,  in  some  respects,  subject  to  the 
English  Law.  Plantation!  or  colonies  in  distant  countries  are 
either  such  where  the  land*  are  claimed  by  right  of  occupancy 
only,  finding  them  desert  and  one ulti rated.  «nd  psophnr  them  fr* 
the  mother  country .  or.  when  kireadyeultirated.  they  hare  either 
been  (rained  by  cwoqsest.  c-r  ceded  wut  by  trtatie*:  and  both  tfaeae 
right*  are  foaadM  upon  toe  law  of  ■ 
of  nations.     Bnt  there  i 
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of  colonies  with  respect  to  the  laws  by  which  they  are  bound ; 
for  it  hath  been  held  that  if  an  uninhabited  country  be  discov- 
ered and  planted  by  English  subjects,  all  the  English  laws  then 
in  being,  which  are  the  birth-right  of  every  subject,  are  immedi- 
ately there  in  force.  But  this  '  (that  is  the  doctrine  laid  down 
in  Salk.  411  and  666,  whom  Biackstone  quotes)  'must  be  under- 
stood with  very  many  and  very  great  restrictions.  Such 
colonists  carry  with  them  only  so  much  of  the  English  law 
as  is  applicable  to  their  own  situation  and  the  condition  of 
an  infant  colony:  such,  for  instance,  \s  the  general  rules  of 
inheritance  and  of  protection  from  personal  injuries.  The  arti- 
ficial refinements  and  distinctions  incident  to  the  property  of 
a  great  commercial  people,  the  laws  of  police  and  revenue  (such 
especially  as  are  inforced  by  penalties)  the  mode  of  maintenance 
for  the  established  clergy,  the  jurisdiction  of  spiritual  courts,  and 
a  multitude  of  other  provisions,  are  neither  necessary  nor  con- 
venient for  them,  and.  therefore,  are  not  in  force.  What  shall  be 
admitted  and  what  rejected,  at  what  times,  and  under  what  re- 
strictions, must,  in  case  of  dispute,  be  decided,  in  the  first 
instance,  by  their  own  provincial  judicature,  subject  to  the 
revision  and  control  cf  the  Kin?  in  Council.' 

•*  Biackstone,  therefore,  dissents  from  the  unrestricted  posi- 
tion in  Blankard  v.  Galdv,  Salk.  411. 

*•  Chitty,  on  Prerogatives  of  the  Crown,  p.  $0,  appears  to  adopt 
the  doctrine  as  modified  and  restricted  bv  Biackstone.  He  sav?» 
*  If  an  uninhabited  country  be  discovered  and  peopled  by  Eng- 
lish subjects,  they  are  supposed  to  possess  themselves  of  it 
for  their  sovereign,  and  such  of  the  English  laws  then  in  force 
as  are  applicable  and  necessary  to  their  situation  and  the  condi- 
tion of  an  infant  colony— as,  for  instance,  laws  for  the  protection 
of  their  persons  and  property — are  immediately  in  force.  Wher- 
ever an  Englishman  goes,  he  carries  with  him  as  much  of  Eng- 
lish law  and  libertv  as  the  nature  of  his  situation  will  allow/ 

44  Chitty  refers  to  an  anonymous  case,  in  2  P.  Will.  75,  and  to 
the  Queen  v.  Mayor  and  Aldermen  of  Norwich,  2  Ld.  Raymond, 
1245,  in  which  last  case  Lord  Holt  refers  to  Blankard  v.  Galdy. 

44  Clarke's  Colonial  Law,  p.  7,  is  merely  a  repetition  of  what 
Biackstone  has  already  said  on  this  subject,  and  from  whom  I 
have  quoted. 
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The  whole  tenor  anil  spirit  of  what  all  the  writers  on  this 
subject  have  said,  ami  of  nil  the  cases  relating  to  it,  in  my  mind, 
leave  the  question  under  consideration  widely  open,  and  that 
fiirficvhir  stiitutt  Aoa  or  Ami  not  txttad  to  i  coivny  a  t,i 
'..  ,!.,i.t,;l  ,n  t-iieh  I'lirtii-ulni-  ow  lnj  ih,  colonial  i"  lieMUTt,  subject 
to  an  appeul  BOHJft. 

"  When  this  colony  was  first  settled  and  possessed  by  English 
subjects,  were  these  two  statutes  applicable  and  necessary  to  the 
condition  and  state  of  the  first  occupiers  aud  possessors?  Did 
the  state  of  the  colony  require  them  to  be  in  force?  I  do  not 
conceive  the  question  to  be  whether  the  whole  or  some  small 
part  of  these  Acts  might  not,  as  it  were,  be  pressed  into  the 
service,  but  whether  they  are  necessary  to  our  wants  and  require- 
ments? Looking  then  at  the  matter  in  this  point  of  view,  I 
caunot  say  that  these  statutes  were,  or  are,  necessary  to  the  state 
and  condition  of  Nova  Scotia — to  its  wants  and  req  aire  men  ts.  In 
that  great  country  where  these  statutes  were  passed,  the  rights  of 
the  Crown  were  considered  sufficiently  protected  under  the  com- 
mon law  until  the  time  of  their  enactment :  and  in  an  infant 
colony  like  this,  at  its  first  settlement,  and  even  now,  the  rights 
of  the  Crown  will  find  ample  and  adequate  protection  under  that 
same  law,  without  requiring  the  aid  of  these  stringent  statutes. 
There  is  no  danger,  I  think,  of  its  being  prejudiced  in  the  collec- 
tions of  its  revenue,  or  otherwise. 

Dp  to  this  period  I  have  never  heard  of  any  complaint  or 

difficulties  upon  the    subject.     In   England,  where  the    Crown 

nYOBMfl  were  so  great,  and  derivable  from  so  many  resources, 

and  where  its  dues  necessarily  pass  through  so  many  bands,  it 

might  be  very  proper,  to  clothe  the  Crown  with  greater  authority 

and  security  to  collect    its  revenue*.     But  how  could  that  be 

]  here,  on  the  first  settlement  of  the  country,  when  the 

Crown  may  be  literally  said  to  have  had  no  revenue  from  any 

i.  i    any  debts  due   to  it?     But  how  has  the  colonial 

legislature  silently  spoken  Upon  this  subject?     If  it  had  been 

that    these    Statutes    were    wholesome,  necessary,  and 

applicable  to  u*,  I  cannot   but  think  that  our  legislature  would 

lature,  in  its  very 

first  session  in    [759,  did   re-enact  ur.nr,  provisions  of  English 

statutes  which  were  thought  applicable  to  onr  situation,  and 
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from  time  to  time  such  re-enactments  bare  found  theft  w;iv  in1 
our  statute  books,  but  we  find  nntliinyr  of  these  statutes  beim 
re-enacted.     Does  not  then  this  foci  show  in  strong  colors  whi 
the  opinion  of  our  legislature  was  and  has  been  on  the  I 
for,  as  I  have  remarked,  if  occasion  had  called  Eos  it,   tln.iv 
undoubtedly  would   have  been  a  re-enactment.     As  far,  then 
(ore,  M  the  opinion  of  the  legislature  may  be  gathered,  these 
statutes  do  not  extend  to  us;  and  I  must  add,  that,  on  a  ratal 
enee  to  our  statute  book,  it  will  be  found  that  very  particul 
attention  has  been  paid  to  the  securing  the  debts  of  (he  Crowi 
under  our  various  revenue  Acts,  and  parlicularly  under  those  o 
a  later  date.     The  mode  of  securing  and  the  manner  of  CoUh 
ing  are  precisely  pointed  out,  so  that  it  is  manifest  the  sasjai 
of  the  Crown  debts  has  been  under  the  consideration  of  our  ow: 
legislature.     I  allude  to  this,  not  as  showing  that  our  legislate 
would  ahrogate  the  statutes  of  Henry  and  Elizabeth,  but  U  I 
argument  that  they  did  not  extend  to  us. 

"  Thus  far,  then,  as  to  the  legislature.  What,  then,  has  hi 
the  opinion  and  practice  among  the  profession  1  (.'ase.  mm, 
have  arisen  in  which  these  statutes,  if  extending  hew,  DDJgU 
and  probably  would.be  called  into  operation;  and  yet  this 
the  first  occasion  on  which  the  attention  of  any  court  in  t 
province  has  been  called  to  them.  The  contrary  has  not  lw 
asserted ;  and,  no  doubt,  the  fact  is,  that  the  writ  of  extent  am 
issued  in  this  country.  The  ordinary  process  of  our  courts  h 
invariably  been  the  mode  of  collecting  the  Crown  debts.  Wh; 
then,  has  this  been  so?  I  apprehend  merely  because  no  DIM 
venience  has  ever  been  found  to  flow  from  following  the  ordinal 
and  prevailing  practice — no  detriment  to  the  rights  or  interes 
of  the  Crown.  This  non-user,  if  I  may  so  speak,  of  either  t 
these  statutes,  this  want  of  any  reference  to  Idem, 
that  the  profession,  at  all  events,  never  considered  them 
having  any  efficacy  with  08. 

"Now,  the  interest  in  tin-  ease  is  entirely  local,  ii  alone  0 
cerns   the  provinoe  and   the   support  of  its   govemrs 
portion   of  this    money   goes    into    tBe    private    colters   of  thi 
■:.M.  or  into   the  Imperial    treasury;    and   when  cireuin 
stances  shall  demand  it,  doubtless  we  shall  pass  our  statutes  t 
Henry  and  Elizabeth,  as  was  done  in  England. 
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But  let  us  suppose  that  our  legislature  in  1758  had  re-enacted 
these  two  statutes,  or  that  portion  of  them  which  relates  to  the 
matter  in  hand ;  could  it  be  said  that  they  were  necessary,  or 
rather,  could  it  be  denied  that  their  enactment  would  have  been 
absurd,  inasmuch  as  there  was  nothing  for  them  to  operate  on. 

44  The  question,  therefore,  after  all,  is  a  narrow  one,  and  may 
be  said  to  be  more  addressed  to  our  judgment,  as  prudent  and 
right-judging  men,  than  as  lawyers  and  judges.  My  opinion, 
therefore,  is  based  upon  this  consideration,  that  neither  of  these 
statutes  was  applicable  and  necessary  to  our  state  and  condition 
when  the  province  was  first  settled,  nor  at  any  time  since,  and 
that  the  rights  of  the  Crown  are  amply  protected  and  secured  by 
the  common  law." 

Acts  in  curtailment  of  prerogative  seem  to  have  been 
favorably  looked  on  by  Nova  Scotia  judges.  Magna  Charta 
and  the  second  and  third  charters  of  Henry  III.  were  held 
(/)  to  be  operative  within  the  province,  to  prevent  the 
Crown  from  granting  a  general  right  of  fishery;  for,  as  was 
said,  a  grant  to  support  that  must  be  as  old  as  the  reign  of 
Henry  II.,  and,  therefore,  beyond  legal  memory ;  for,  by 
Magna  Charta  and  the  charters  of  Henry  III.,  the  king  is 
expressly  precluded  from  making  fresh  grants.  Again,  it 
was  held  (rj)  that  where  land  had  been  granted,  with  a 
condition  that  the  grant  should  be  void  if  the  land  were 
not  settled  upon  within  a  certain  time,  no  new  grant  could 
l>e  made  without  inquest  taken ;  the  provisions  of  the 
statutes  8  Henry  VIII.  c.  10,  ami  18  Henry  VIII.  c.  0, 
being  held  operative  within  the  province,  to  prevent  such 
new  grant  from  taking  effect.  The  view  acted  upon  by  the 
court  is  thus  expressed  : 

44  The  very  grievances  intended  to  be  remedied  and  redressed 
by  this  statute,  are  those  under  which  the  subjects  of  this 
province  might  well  say  they  labored,  if  it  were  held  that  land, 

(/)  Meisner  v.  Fanning,  2  Thomp.  07. 

(g)  Wheelock  v.  McKeown,  1  Thomp.  41  (2nd  ed  ) ;  and  see  also  Miller 
v.  Lanty,  ib.y  161. 
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eranted  with  a  condition  that  the  grant  should  be  void  if  the 
land  were  not  settled  on  within  a  certain  time,  could  be  subse- 
quently granted  without  inquest  of  office." 

The  same  view  was  thus  expressed  in  a  later  case  (h) 
involving  consideration  of  the  same  statute : 

••  The  court  has  uniformly  decided  that  when  there  is  pit** 
/«4tts*fo  held  against  the  Crown — particularly  under  color  of 
title — the  Crown  must  re-invest  itself  with  the  possession  before 
it  can  grant :  and,  if  it  grant  while  it  is  out  of  possession,  that 
grant  is  void  under  8  Henry  VTLL  c.  16,  and  18  Henry  VHI. 
c.  6." 

In  a  still  later  case  ( *  >.  involving  consideration  of  21  Jac. 
I.  c.  14 — an  Act  «*»  piri  'materia  with  the  statutes  of 
Henry,  above  referred  to— Young.  C.J..  speaking  of  Uniacke 
v.  Dickson  and  the  statute  there  in  question,  says  : 

"The  statute  of  James  is  of  a  different  character.  The 
object  of  the  former  was  to  extend,  that  of  the  latter  is  to  limit 
and  restrain,  the  prerogative  of  the  Crown,  and  that  for  a  highly 
beneficial  purpose,  and  for  the  protection  and  benefit  of  the 
subject.  What  class  of  persons  is  better  entitled  to  the  favor  of 
the  legislature  and  the  courts  than  the  men  who  transform  a 
rude  country  into  smiling  habitations,  and  fit  it  for  the  use  and 
enjoyment  of  man?  I  look  upon  this  statute  of  James  as 
peculiarly  suited  to  our  condition  and  circumstances,  and  to 
have  the  same  title  to  be  considered  part  of  our  law,  and  on  the 
same  principle  on  which  we  have  always  recognized  the  Statute 
of  Uses  and  the  statute  •/#  7>  »ww  until  the  present  enactment 
abolishing  estates- tail." 

The  view  expressed  by  Halliburton.  C.J..  in  Uniacke  v. 
T)ickson,  that  after  a  legislature  has  been  dulv  constituted 
in  a  colony,  and  has.  so  to  speak,  settled  down  to  its  work, 
courts  of  law  should  W  verv  cautious  in  i/ivin^  effect  to 
Iiiij>erial  Acts  which  had  never  Wen  previously  acted  ujhmi 

(h)  Scott  v.  Henderson.  *2  Thomp.  ll->. 
(.')  Smyth  v.  McDonald,  1  Ok1.  274. 
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in  the  colony  ( j),  has  evidently  had  a  most  powerful  effect 
in  subsequent  case3.  For  instance,  the  court  refused  to 
visit  upon  the  sheriff  of  Halifax  penalties  to  which  he 
would  have  been  liable  under  English  statutes,  because  the 
Nova  Scotia  legislature  "have  wisely  legislated  for  the 

whole  matter The  imperative  words  of  the 

English  statute  throw  the  responsibility  upon  the  sheriff 
in  England,  but  these  words  are  not  to  be  found  in  our 
statute,  and  therefore  neither  law  nor  justice  throw  it  upon 
him  here"  (k). 

And,  in  like  manner,  the  Imperial  statutes  28  Edw.  III. 
c  13,  and  8  Hen.  VI.  c.  29,  giving  aliens  a  right  to  a 
jury  de  niediatate  linguae,  and  the  other  statutes  with  that 
object,  were  held  (I)  not  to  be  in  force  in  Nova  Scotia, 
because: 

"  In  the  numerous  Jury  Acts,  extending  from  1759  .  .  . 
down  to  the  Revised  Statutes  (2nd  ser.),  not  the  slightest 
allusion  nor  provision  for  this  privilege  of  aliens  .  .  .  is  to 
be  found.  This  long  course  of  legislation,  coupled  with  the  fact 
that  it  has  never  before  been  claimed  in  our  courts,  though  the 
idea,  and  the  usage  in  the  mother  country,  were  familiar  to  every 
lawyer,  is  strong  evidence  of  the  opinions  held  by  our  judges  and 
legislators." 

In  a  late  case  (m),  the  Supreme  Court  of  Nova  Scotia 
had  to  consider  the  question  whether  or  not  the  im|*?rm) 
statute  13  Geo.  II.  c.  18,  requiring  notice  to  a  convirrtWi/ 
justice,  of  a  motion  for  a  writ  of  certiorari,  and  limiting  Up- 
time for  moving  for  such  writ,  to  six  months  from  *?**',  js* 
tion,  was  in  force  in  the  province.     Reference  wa*  utsuU-  l#v 

(j)  See  the  passage,  ante  p.  81. 

(A)  Jackson  v.  Campbell,  1  Thomp.  18  (2nd  ed  ). 

(I)  Reg.  v.  Burdell,  1  Old.  12f>. 

(m)  Reg.  v.  Porter,  20  N.  S.  R.     Reference  in  m*4*  Ut  Jh*  i*/A  u.**  .-. 
Upper  Canada  it  had  been  always  treated  as  in  fore*  th*r*      \\  %\,-\**f 
to  have  been  acted  on  in  Nova  Scotia.     See  Rej^  r.  M*,¥*M#t,  K  H   '*  f* 
426,  and  McDonald  v.  Ronan,  7  R.  &  G.  25.     A*  t/>  %**  p,r\t.*v>  .*  *   *+* 
pott,  p.  94. 
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Ritchie,  J.,  in  delivering  the  judgment  of  the  court,  to 
Uniacke  v.  Dickson.  After  quoting  the  caution  of  Halli- 
burton, CJ.,  above  referred  to,  the  opinion  proceeds-: 

"  If  this  caution  was  necessary  forty  years  ago,  there  ia  much 
more  necessity  for  caution  now,  in  view  of  the  fact  that,  since 
then,  very  many  Acts  have  been  passed,  regulating  the  practice 
and  procedure  of  this  court,  and  the  removal  of  causes  from 
inferior  courts.  .  .  .  Now,  our  legislature  has  passed  several 
statutes  on  the  subject.  ...  I  cannot  see  that  IS  Geo.  II. 
C,  18,  ia  obviously  applicable  and  necessary  to  our  condition 
in  this  province;  and  as  our  legislature  lias  undertaken  to  legis- 
late in  the  matter  of  certiorari,  and  has  enacted  many  of  the 
provisions  of  the  English  statutes  on  that  subject,  omitting  those 
contained  in  the  Act  in  question,  I  have  been  unable  to  come  to 
the  conclusion  that  that  Act  is  at  present  in  force  here." 

A  number  of  Imperial  Act-%  passed  prior  to  the  settle- 
ment of  Nova  Scotia,  have  been  acted  upon  without  ques- 
tion, as  having  been  introduce!)  into  the  colony  upon  its 
settlement.  The  Statute  of  Uses  was,  without  ouestion, 
treated  as  being  in  force  within  the  province  (»).  while  its 
companion— the  Statute  of  Enrolment — would  appear  Ut 
have  been  thought  inapplicable,  by  reason  of  the  lack  of 
facilities  for  enrolment  (o).  The  Imperial  Acts,  SI  Hen. 
VIII.  a  1,  and  32  Hen.  VIII.  c.  32,  allowing  partition 
between  joint  tenants  ami  tenants  in  common,  were  held 
to  have  been  introduced  into  Nova  Scotia  aw  part  of  the 
English  law;  and  the  Nova  Scotia  legislature,  in  passing 
li.  s  \.  s  i-.  139,  s.  1.  was  held  to  have  intended  to 
make  the  remedy  thereby  provided,  concurrent  with  the 
remedy  under  those  statutes  of  Henry  VIII.  (/>).  In  the 
eaae  of  "The  Dart "  (q),  the  provisions  of  Magna  Charta, 
and  of  the  Statute  of  Staples,  27  Edward  III.  c.  17, 
which  provided  that,  "In  ease  of  war,  merchant  strangers 

in)  Shey  v.  Cliiahoira,  James,  52. 

{*,)  Berry  v.  Berry,  i  R.  Sc  G.  16;  see  the  contrary  holding  in  New 
Brunswick,  Dor  rf.  Haiiin^ton  v.  McFuiiden.  Berloa,  ft*,  pott,  p.  M. 
Ijj}  Donne  v.  McKcnny.  James,  328.  (7)  Stewart. 
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shall  have  free  liberty  to  depart  the  realm  with  their  goods 
freely,"  were  enforced  in  favor  of  an  American  vessel,  seized 
before  the  commencement  of  the  American  war  of  1812. 
The  Act  13  Eliz.  c  5,  respecting  fraudulent  conveyances, 
seems  to  have  been  acted  upon  without  question  (r),  as  also 
the  Act  32  Henry  VIII.  c.  9,  against  the  buying  of  pre- 
tended titles  (s). 

Upon  a  review  of  these  Nova  Scotia  decisions,  it  would 
certainly  appear  that  the  admission  of  Imperial  statutes,  as 
operative  within  the  province,  has  been  the  exception ; 
those  which  have  been  held  to  be  in  force,  being,  in  the 
main,  statutes  in  amelioration  of  the  rigors  of  the  common 
law,  Acts  in  curtailment  of  prerogative  or  in  enlargement 
of  the  liberty  of  the  subject.  To  a  greater  extent  tlian  lias 
been  the  case  in  either  New  Brunswick  or  Ontario,  the 
judges  of  Nova  Scotia  have  deemed  it  the  office  of  legisla- 
tion, rather  than  of  judicial  decision,  to  bring  into  operation 
within  the  province,  the  provisions  of  Imperial  statu  ten  not 
originally  capable  of  being  made  operative,  but  which  might 
be  thought  suitable  to  the  changed  circumstances  of  the 
colony.  And  in  the  same  spirit,  it  was  laid  down  It ),  that 
where  an  English  Act  is  held  t->  be  in  fore*,-,  the  court*  will 
not  give  it  a  further  extension  than  it  received  in  th"  \*\A 
of  its  origin.  The  operation  of  an  Eu^li-h  statute  tipty  *>- 
confined,  I  take  it,  within  narrower  b  >und-  by  the  *:ir*0wu 
stances  and  situation  of  the  colon v  t/>  which  it  )^i>  ♦**-.•* 
brought:  but  it  can  never.  a>  it  appear-  t  >  //*<-   I  **'//•!+•  * 

(r)  Tarratt  v.  Sawyer,  1  Thomp.  W  rlix\  *A.\ .  M'/v/*  y    fcw*   ,  it 
&  G.  52-5 ;  and  Graham  v.  Bell,  5  R.  A  G.  'Mi. 

{*)  Wheelock  t.  Morrison.  1  N.  B.  \).  v/fi  .    **;fi\    >    Mmu!***/,-     t 
Thomp.  115.     Other  Imperial  Acts  which  La**  vwr?.  t/**.yrf  +*  .-.  '.'« 
in  Nora  Scotia,  are:  13  Edw.  I.  c,  1*  «*:W^;t  .  '>*,?**-,,    »    X 
James,  3C**;  2  Hen.  IV.  c  7  < )w\zm*nl  of  u*ju%*h\-  */?***.   f    V**?** 
Ins.  Co.,  1  Thomp   12  «2nd  ed  »:  7  Hen.  VII J.  ';  i  .4jvu#~&s*  *  oy* 
Freeman  v.  Harrington.  1  Old  3>%:  and  ***  Cv&^d'sv  *   2    »,    ,V  > 
1336,  et  uq. 

<n  Freeman  ▼.  Xorton.  2  Thomp  $52.  yt  fc*m   4 
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statute  of   greater    effect    or  more    enlarged    ennstr 
than  was  given  to  it  in  the  intention  of  those  by  whom  it 
was  passed.     This  is  the  office  of  legislation  alone." 

New  Brunswick. — In  this  province,  we  have  the  -: 

■difficulty  to  contend  with  as  was  noted  in  the  case  of  Nova 
Scotia,  namely,  that  there  are  no  reports  of  the  earlier 

decisions  in  the  province  during  the  time  when  thisquesl 

would  be  most  frequently  under  consideration.  The  earliest 
reported  ease  (it)  in  which  we  are  furnished  with  the  opin- 
ions of  the  judges,  is  Doe  dem  Hanington  v.  McFadden  ( -  ). 
in  which  the  Supreme  Court  of  that  province  had  to  con- 
sider whether  or  not  the  Statute  of  Uses  and  its  companion 
— the  Statute  of  Enrolment — were  in  force  in  the  province. 
and  that  ease  has  had  a  very  large  controlling  influence  in 
New  Brunswick.  Chipman,  C.J. ,  quotes  with  approval  the 
language  of  Sir  W.  Grant  in  Attorney -General  v.  Stewart 
'(mi),  and  takes  as  his  guide,  the  principle  enunciated  in  tlmt 
CUB — "Whether  it  be  a  law  of  local  policy,  adapted  solely 
to  the  country  in  which  it  was  made,  or  a  general  regu- 
lation of  property,  equally  applicable  to  any  country,  in 
which  it  is  by  the  rules  of  English  law  that  property 
is  governed."  As  to  the  Statute  of  Uses,  no  doubt  what- 
ever was  expressed;  the  fact  that  that  statute  had  been 
generally,  if  not  universally,  considered  to  be  in  force  in 
the  old  American  colonies,  was  treated  as  indicative  of  the 
general  understanding  that  the  statute  was  carried  bj 
emigrating  colonists  as  part  of  the  law  of  England  n 
to  real  property.  As  to  the  Statute  of  Enrolment,  more 
hesitation  seems  to  have  been  expressed:  but  all  tin 
judges  concurred  in  treating  the  two  statutes  as  practically 
one;  and,  although  the  Statute  of  Enrolment  might  be 
i  >i in  what  difficult  of  application  in  New  Brunswick. 
it  seems  to  have  Wen  considered  that  the  macl 
of  the  provincial  courts  could    be  utilized  in    this  respect 


|x)  See  note,  am 
(rt  Bertou,  15:1. 


x.  v.  McLsnahlin 
(<r)  IMcr.atp.  Hio. 
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It  was  pointed  out  that  the  extension  to  the  province  r 
of  statutes  which  are  in  terms  confined  to  the  courts- 
of  the  mother  country,  is  not,  by  any  means,  without 
precedent,  and  several  of  such  statutes,  regulative  of  the 
practice  in  "  Her  Majesty's  Courts  at  Westminster,"  which 
had  always  been  treated  as  operative  within  the  province 
in  relation  to  the  superior  courts  there,  wrere  cited  (x). 

No  such  clear  thread  of  principle  can  be  discerned  in 
the  decisions  of  the  New  Brunswick  courts  as  has  been 
noticed  in  the  case  of  Nova  Scotia,  and,  for  that  reason,. 
it  is  somewhat  difficult  to  classify  the  decisions. 

In  an  early  case  (y),  it  was  held  that  the  Imperial 
Act,  32  Henry  VIII.  c.  39,  which  authorized  the  Ex- 
chequer Court  in  England  to  give  relief  to  Crown  debtors, 
was  operative  to  enable  the  Supreme  Court  of  New  Bruns- 
wick to  relieve  from  an  estreated  recognizance. 

Following  Attorney-General  v.  Stewart,  it  was  held  (z) 
that  the  Statute  of  Mortmain,  9  Geo.  II.  c.  36,  is  not  in 
force  in  New  Brunswick. 

In  Kavanagh  v.  Phelon  (a),  involving  a  consideration  of 
the  fees  proper  to  be  paid  to  a  sheriff,  it  was  held  that  29 
Eliz.  c.  4,  was  not  operative  in  New  Brunswick  to  regu- 
late the  sheriffs  fees,  in  cases  not  provided  for  by  the  pro- 
vincial ordinance  upon  the  subject.  Referring  to  Doe  <lem 
Hanington  v.  McFadden  (L),  Chipman,  C.J.,  says : 

"  For  the  same  reason  it  seems  to  me  that  the  statute  o 
Eliz.  is  entirely  inapplicable  to  this  or  any  other  colony,  and, 
therefore,  is  not  in  force  here.     It  is  difficult  to  conceive  of  any 

(x)  4  Anne,  c.  16  (assignment  of  bail-bond6> :  14  Geo.  II.  c.  17  (judg- 
ment of  nonsuit  I :  and  see  Kelly  v.  Jones.  2  Allen,  473  (43  Eliz.  c.  0—  cer- 
tificate as  to  costs),  and  Gilbert  v.  Bayre,  ib.  512  (13  Car.  II.  c.  2 — double 
costs  on  affirmance  in  error;.  Bee  Hesketb  v.  Ward.  17  U.  C  C.  P.  0  J". 
referred  to  pott. 

(y)  Reg.  v.  Appleby,  Berton.  3'/7 

U)  Doe  d.  Hacen  t.  Rector  of  Bt.  Jam*?.  2  P.  dc  B.  iTt ;  see  the  cas*s 
in  Ontario,  pott. 

(a)  1  Kerr.  472.  (/)  A  nit  p.  V2. 
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subject  that  must  be  dealt  with  upon  considerations  more  entirely 
local,  than  the  proper  remuneration  to  be  allowed  to  public 
officers." 

and  he  refers  to  the  declaration  in  the  provincial  ordin- 
ance that  "  there  is  no  law  or  ordinance  now  in  force  regu- 
lating sheriffs'  fees,"  etc.,  and  the  regulation  of  the  matter 
l>y  that  ordinance,  as  indicative  of  the  view  of  the  legisla- 
ture (c). 

Although,  as  we  have  said,  it  is  very  difficult  to.  classify 
the  New  Brunswick  authorities  upon  this  question,  thus 
much  does  appear:  that  in  every  case  the  judges  of  the 
courts  there  have  endeavored  to  exercise  their  best  judg- 
ment as  to  the  applicability  of  the  Imperial  statute  to  the 
circumstances  of  the  colony.  If  any  distinction  in  principle 
can  be  drawn  between  the  decisions  in  New  Brunswick  and 
those  in  Nova  Scotia,  it  would  appear  to  be  along  the  line 
indicated  in  the  judgment  of  Halliburton,  C.J.,  in  Uniacke 
v.  Dickson — that  is  to  say,  Imperial  statutes  have  been 
denied  operative  force  in  Nova  Scotia  unless  clearly  appli- 
cable, while,  in  New  Brunswick,  the  tendency,  at  least  of 
the  earlier  authorities,  seems  to  have  been  not  to  reject 
them  unless  clearly  inapplicable.  At  the  same  time,  it  must 
be  confessed  that  this  distinction  cannot  be  clearly  pointed 
out  in  every  case. 

Ontario  falls  within  the  class  of  colonies  into  whose 
legal  system,  English  law  has  been  introduced  by  the  will 
of  the  colony  itself,  as  expressed  in  legislative  enactment 

In  the  year  1791,  the  parliament  of  Great  Britain 
passed  an  Act,  31   Geo.  III.  c.   31,  commonly   known  in 

m 

(c)  For  other  New  Brunswick  cases,  see  Ex  parte  Ritchie,  2  Kerr,  75, 
and  Ex  parte  Bustin,  2  Allen.  211,  in  which  the  English  statutes  as  to 
certiorari  proceedings  were  held  not  in  force;  Wilson  v.  Jones,  1  Allen, 
658,  in  which  1  Rich.  II.  c.  12,  giving  a  creditor  an  action  of  debt  against 
a  sheriff  on  an  escape,  was  (following  an  early  unreported  decision)  held 
not  in  force,  although  it  was  acted  upon  in  Nova  Scotia  and  the  older 
American  colonies ;  and  see  James  v.  McLean,  3  Allen,  164,  and  Dae  d. 
Allen  v.  Murray,  2  Kerr,  33y. 
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Canada  as  the  Constitutional  Act,  1791,  by  which  provision 
was  made  for  the  division  of  the  province  of  Quebec  into 
two  provinces,  Upper  and  Lower  Canada,  and  for  the  estab- 
lishment  therein   of   separate   governments.     During   the 
progress  of  the  war  of  American  independence,  there  had 
taken  place,  from  the  disaffected  colonies  into  what  after- 
wards became  Upper  Canada,  a  large  influx  of  loyal  subjects, 
"  born  and  educated  in  countries  where  the  English  laws 
were  established,  and     .     .     .     unaccustomed  to  the  laws 
of  Canada."     And  as,  in   1774,  the   parliament  of   Great 
Britain,   by   giving   to   the   inhabitants   of   Canada,  then 
almost  exclusively  French,  the  law   in   accordance    with 
which  they  had  been  accustomed  to  regulate  their  daily 
lives,  secured  their  cordial  adherence  to  British  connection, 
despite  the  enticing  words  of  Washington  and  his  French 
allies  (rf),so,  in  1791,  they  established  the  new  immigration 
in  content  in  the  upper  province,  by  giving  them  a  distinct 
legislature,  with  the  power  to  adopt  such  system  of  laws 
as  they  might  deem  best  calculated  to  secure  and  advance 
their  own  material  and  religious  welfare.     Avoiding  all 
appearance  of  dictation  to  either  province,  the  Constitu- 
tional Act,  1791,  simply    provided    that   there    should    \*- 
within  each   of   the  provinces   respectively,  a  />rgi*Uti\«' 
Council  and  an  Assembly,  and  that  in  ea/:h  of  the  p/o%in/*i--r 
His  Majesty  should  have  fx^wer    by  af#d   with  the  a/J%i/->- 
and  consent  of  the  I>^ri>Lative  O/'j ;•;.';  a/>'j   bvrtu**,;'  *A 
such  province,  to  make  lav-  f*,-r  the  p^a/;*    *t.f*ft'   hi><\ 
good  government  thereof  -'i';r.  jl-k*  ://.  vr..*,/  /";/♦,/,',,?/,» 
to  the  Act.     All   law-    or'jfr-aryse*    >*:s*    ft*.v,»>v   ,?.    fv/'> 
within  the  province*.  '>r  either  vf  tf .*■;;.  *•  v>  ',**>    '/?  f>.- 
Act,  were  to  remain  aijd  vxj\.zsj*  **  A   *s>  A/*   ;;*/,   ,v/, 
been  made,  except  in  v>  f&r  *»  rjr.  e/^w...    •  *.•-*/,  v,  •.?-« 
Act — the  Act  is  liliiiwi   V,   V>r    ::**.x.:yj    A   •;#***„*,;:*•*.+ 
changes — or  erw^A  «/<  -»  /."  ">•  •••>  ^,"->    ••  ./„*/*  *  v  '/<>/* 

<<*)  8ce  Cooled.  I**    ^  «*     £*~M       ?i*   '     /,    ,'••,*.-.<    .- 
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in  that  law.  working  general  detriment,  their  position,  as 
practically  part  and  parcel  of  general  English  law,  was  too 
fully  recognized  tj  be  questioned.  But — not  to  mention 
many  English  Acts,  whose  non-applicability  (if  that  l>e 
s  mnd  ground  for  rejection )  is  debateable — many  old  enact- 
ments, s  >me  regulative  of  medieval  men  liv  medieval 
methods,  some  but  parliamentary  tombstones,  marking  the 
graves  of  local  (English)  evils  of  a  temporary  character, 
have  lieen  invoked  in  Canadian  litigation — put  forward 
as  having  been  introduced  here  bv  colonial  enactment,  32 
Geo.  III.  c.  1. 

Somewhat  of  this  sort,  was  the  statute  passed  in  5  Eliz. 
(c.  4).  making  void,  in  the  interests  of  the  guilds,  articles 
« >f  apprenticeship  for  a  less  temi  than  seven  veal's.  It  was 
the  first  statute  upon  which  argument  seems  to  have  been 
had.  and  in  three  earlv  cases  it  received  consideration.  In 
the  first  (//)  of  these  cases.  Robinson.  C.J.,  said:  "The  pro- 
visions of  the  statute  .  .  are  no  longer  part  of  the  law 
of  England:  they  have  l>een  repealed  (/*)  as  impolitic,  even 
in  the  condition  of  that  populous  country.  In  my  opinion, 
these  provisions  were  never  part  of  the  law  of  this  pro- 
vince." In  the  second  («),  Sherwood.  J.  (delivering  the 
judgment  of  the  court),  says,  after  referring  to  the  terms  of 
32  Geo.  III.  c.  1  (U.  C): 

"  The  intention  and  meaning  of  the  legislature  undoubtedly 
was,  that  resort  should  be  had  to  such  of  the  laws  of  England 
as  are  applicable  to  the  state  of  society  in  a  British  colony, 
which  is  very  different  in  many  respects  from  the  state  of  society 
in  England.  Courts  of  justice  are  to  decide  on  the  applicability 
of  the  law  to  any  particular  case,  when  doubts  arise  on  the  sub- 
ject ;  and  upon  the  same  principle,  they  must  decide  upon  the 
adaptability  of  any  particular  law  of  England  to  this  province, 
in  a  general  poiut  of  view.  The  statute  5  Eliz.  c.  4,  is  en- 
titled, "An  Act  containing  divers  orders  for  artificers,  laborers. 

i(i)  Fisli  v.  Doyle.  Drap.  32*  ilS31». 

(h)  By  oil  Geo.  III.  c.  W. 

(/>  Dillingham  v.  Wilson.  6  I".  C.  Q-  B.  (*>•  S.»  s'»  ,l*41i. 
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i:f  busbsnd'ry,  and  apprentices";  and  the  Act  itself, 
taine  internal  evidence  that  no  resort 
c»ii  lie  properly  had  to  it,  witliiu  the  scope  autl  meaning  of  our 
Provincial  Act  already  mentioned,  as  a  rule  for  deciding  the 
manner  in  which  apprentices  are  to  be  bound  in  this  province, 
itjil  the  i-'-'.il  'Hi-it  of  such  biuiliny.     That  Act  was  obsolete  iu 

England  even  before  the  statute  which  repealed  it 

taiute  of  6  Eliz.  c.  4,  as  a  local  Act,  which 
was  probably  adapted  to  the  state  of  society  in  England  three 
:   yean  ago,  but  is  not  now,  and  never  was,  adapted  to 
:  ion  of  a  colony,  and  was  nevor  in  force  here." 

In  the  third  hum  (j),  it  was  broadly  contended:  "The 

ii    in. i    say,  that  these  statutes  are  not  in   force; 

it  i-  ii"f  ,i  question  ot  their  applicability  that  is  to  be  de- 

ettled    the  decision    most   be  on   the  express   words  of  a 

When  tin.!   law  is  fj  )«.*  [riven   to  a  colony  settled 

nti-il  by  British  subjects,  we  can  understand  that 

■  |iarts  i>f  tliv  English  >r,-itute  law  as  are  applicable 
shall  In.'  declared  to  be  in  Force ;  but  when  the  statute  law 
i-  introduced  by  Legislative  enactment,  there  can  be  no 
question  about  the  applicability  of  statutes,  as  the  legisla- 

bowrj  that  their  determination  was  to  introduce 
with   the  exception  •>!'   those  parts   which  are 
Ij   excepted."     In  delivering  the  judgment  of  the 
court,  Chief  Justice  Robinson  says: 

■■ It  cannot  possibly  admit  of  doubt  that  its 

■  an  inapplicable  to  any  state  of  things  that  ever 
existed  here;  a  clause  here  and  there  might  be  carried  into 
effect  in  this  colony,  or  anywhere,  from  the  general  nature  of 
their    provisions  ;    but   that   is  not   sufficient   to   make   such  a 

part  of  our  law.  when  the  main  object  and  tenor  of  it,  is 
wholly  foreign  to  the  nature  of  our  institutions,  and  it  is  there 

-.  ;  '/  r  .  i  Q,  13.  81]  (IMS).  The  head-note  is  mis- 
leading. In  •peaking  of  -JO  Geo.  II.  o.  10.  Robinson,  C.J.,  says:  "  My 
inellJKliou  at  pMaaot  u  QM  that  statute  in  its  present  aoope  and  bear- 
i  ■  nt  he  decided  that,  even  it  in 
tot oe,  the  pleading  could  not  be  supported,  not  showing  a  case  within  the 
■talate. 
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fore  incapable  of  being  carried,  substantially  and  as  a  whole,  into 
execution.'  * 

These  cases  distinctly  affirm,  that  (leaving  out  of  con- 
sideration the  Poor  and  Bankruptcy  laws)  (ifc)  not  every 
English  statute  in  fojpce  in  England  in  1792,  even  though 
such  statute  was,  in  a  sense,  of  general  application  in 
England,  is  in  force  here  under  the  terms  of  32  Geo.  III. 
c.  1 — that  a  recognition  must  be  accorded,  so  to  speak,  to 
the  differences  of  environment,  and  that  the  courts  of  Upper 
Canada  should  consider  the  question  of  the  adaptability  of 
any  English  Act  "  to  the  nature  of  our  institutions/'  To 
some  extent,  this  view  of  the  effect  of  32  Geo.  III.  c.  1,  has 
not  met  with  entire  approval  by  individual  judges  in  subse- 
quent cases;  but,  as  will  be  seen,  the  decided  tendency  of  the 
authorities  has  been  to  support  the  principle  laid  down  in 
these  three  cases. 

Baldwin  v.  Roddy  {I)  involved  the  question  as  to  the 
English  Act  "  for  the  removal  of  causes  from  inferior 
courts  (19  Geo.  III.  c.  70).  That  Act  "  seemed  designed 
in  England  to  supply  a  defect  which  parliament  occasioned 
when  they  took  away  arrest  from  inferior  courts  in  cases 
under  £10" — the  process  of  those  courts  could  be  evaded 
by  the  removal  of  a  debtor's  effects  from  the  limits  of  their 
jurisdiction — and  it  was  held  by  Robinson,  C.J.,  to  be  intro- 
duced here.  "It  is  a  reasonable  and  good  provision,  general 
in  its  nature ;  not  confined  as  to  locality ;  not  confined  to 
certain  courts,  or  to  any  amount  of  judgment,  nor  incum- 
l"M»red  with  any  forms  or  requisitions  inapplicable  to  the 
nature  of  our  courts." 

In  lN3o\  the  question  arose  (m),  whether  the  British 
statute    (22    Geo.    II.    c.   40),   "for  the    more    effectually 

(k)  Expressly  excepted  by  32  Geo.  III.  c.  1  (U.  C.)  s.  6. 

(/)  8  U.  C.  Q.  B.  (O.  8.)  166;  and  see  Gregory  v.  Flanagan,  2  U.  C.  Q.  B. 
(O.  S.)  552. 

(m)  In  Leith  v.  Willis,  5  U.  C.  Q.  B.  (O.  8.)  101 ;  followed  in  Heartly 
v.  Hearns,  6  U.  C.  Q.  B.  (O.  8.)  452. 
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restraining  the  retailing  of  distilled  spirituous  liquors,"  the 
12th  section  of  which  denied  all  right  of  action  to  any  one 
selling  less  than  20  shillings  worth  at  one  time,  was  to  be 
considered  in  force  in  Upper  Canada  or  not.  The  Act  con- 
tained 32  clauses,  as  to  all  of  which  (other  than  the  12th 
section)  Robinson,  C.J.,  said:  "Noftfiie  with  any  reason 
can  be  considered  as  applicable  to  this  province ";  and  as  to 
that  section  he  said: 

"  Upon  a  view  of  the  whole  case,  though  I  feel  it  difficult  to 
rest  a  decision  upon  a  perfectly  clear  ground,  I  am  of  opinion 
that  the  British  Act  dbes  not  prevent  the  plaintiff  recovering. 
It  was  passed  in  England  to  meet  a  particular  evil,  which  was 
stated  to  be  increasing  there  of  late  among  a  jmrtieular  class  of  the 
inhabitants.  We  cannot  say  judicially  that  the  circumstances  so 
far  correspond  in  this  province,  as  to  make  it  a  reasonable 
intendment  that  a  statute  passed  to  meet  such  exigency  in 
England,  is  to  be  treated  as  a  part  of  the  general  statute  law  of 
England,  intended  to  be  introduced  into  this  province." 

upon  the  further  ground,  too,  that  the  Provincial  Act 
3  William  IV.  c.  1,  made  provisions  inconsistent  with  the 
provisions  of  the  British  Act — probably  the  safer  ground 
for  decision  upon  fixed  principle — the  latter  was  held  not 
in  force  here. 

The  English  statute  U  Geo.  II.  c.  36 — commonly 
classed  as  one  of  the  Mortmain  Acts — has  been  under 
review  in  a  number  of  decided  cases ;  and  in  the  argu- 
ment of  counsel  and  the  opinions  of  the  judges,  will  \& 
found  all  the  considerations  which  can  lie  urged  in  rnixsjci 

fj  MM 

of  the  two  different  views — those  who  would  nptrtfri  ir.r 
Act  as  lieing  introduced  here  by  the  Provincial  A«  32 
Geo.  III.  c.  1,  urging  that  because  the  EngSftiL  j*~r* 
relating  to  the  poor  and  to  bankruptcy,  went  a.  vrr  « 
excluded,  the  maxim  u  expresnio  unia*  exzim**',  ** 
terii's"  should  he  applied,  and  all  other  Ea&Bii  A.**.-  r' 
general  application  in  England,  held  ^  ftfr  k  5r> 
Up]>er  Canada ;  while  those  who  denied  At  ''Hatiiv.-j:  f 


,•■*■- 
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f  i2>e  >sann«r  here  ar^ue-I  for  a  more  limited  introduction 

■f  the  E^iish  law.  The  latter  view  clearly  prevailed.  and 
:he  vari.v2>  e:-Esiir  rations  ur^e»i  in  its  support,  will  appear 
:r\  Hi  a  review    f  thr  case^     In  the  re>ult.  the  statute  was 

ieciie*:  !•■  ;«e  in  f'-rce  in  Upjvr  Canada,  hut  only  on  the 
^r»:<i:;- :  •.  I  its  iuiplie^fcr* ■»>  •/, -  -"*  U •* i  '*y  «*?»/-  »*■  &»&  »"# il  Ug idn- 
-  ■>  :  thr  virw  ..f  a  decide*  1  majority  Wintj.  that  it  was 
::■*  :::tr-i::c^i   ;v  the  s..Ie  fore*  of  32  Geo.  III.  c.  1.     In 

:-.-e:  :::v^  in  fav  *r  ■•f  the  propriety  of  making  comparison 
"•■rtwrtri  the  iirfrrent  situations,  material  and  social,  of  the 
::>.  :her  t>"'U::trv  ar.d  the  colon  v.  as  well  as  in  treating 
vVv.-r.ial  rec«^ii:i-:i  as  a  i?»l  ground  for  hoMing  an 
Iuijvrial  Act  in  force  in  a  colony,  the  courts  of  Upper 
Canada  iOntari-o  have  practically  adopted  the  view  of 
R-:-?-in>»n.  C.-L.  that  the  terms  of  the  Act  32  Geo.  III.  c.  1 
•  U.  0. ».  io  not  place  the  introduction  of  the  English  law  on 
:i  foot  in.;  materially  diiferent  fn>m  the  footing  on  which 
the  laws  of  England  stand  in  tho**?  colonies  in  which  thev 
are  merely  assume*  I  to  K*  in  force,  on  the  principles  of  the 
o'liiir.  «:i  law.  J  y  reason  of  such  colonies  having  l»een  tirst 
i:ihaxt»-d  a:;-:  ;'.a:-te-i  V.\-  British  subjects  "\  />  I.  This  is  the 
C"!i>tr\;cti-:i  t« »  which  reference  was  a  short  time  aw  made. 
a>  placing  <  hitario  up»ii  the  >ame  line  in  this  matter  as. 
the  maritime  pr» »vinee<.  and  ias  we  shall  point  out)  the 
more  lately  acquired  province**  «»f  the  Dominion  of  Canada. 

The  leading  case,  as  t  »  tliis  statute  **i  Mortmain,  is  D*h> 
'l*ii'  An« lei>- m\  v.  Todd,  decided  in  IMo.  from  which  we 
have  already   ■|U«»te»l.   an«l  which   has  lieen  followed  in  a 

nuinlier  «»f  Mllr»e«jUellt  Ca>eS  up  t« »  1^7«i.  whell  the  Court    of 

Apjieal  for  <  Mitario.  up»n  a  careful  c ■•iiMderation  of  the 
\vlj«il»*  ^ul«i»-ct.  ♦-^tahli'-lifil  the  decision  in  the  earlier  ca<«\ 
lo  attempt  t'»  ^»-t  f«»rth  the  view**  « »t  R«'i«in^»n.  C-L.  in 
laii^ua^»- nth»*r  than  his  nwn.  would  ^  •  weaken  their  envet. 
tliat  we  tetd  coii>tntine<l  t«»  ijii.itf  hi**  opinion  ^Miiewiiat  at 
l»-iij£tli: 

*  hi  In,*  >\.  Aii'ler^in  v.  ToM.  2  I'.  (\  O.  IV  it  r.  •»•"». 
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"The  BMsaiou  is  then  left  to  be  determined  whether  th«« 
ode  l>y  that  will  to  a  charitable  oa 
■uiilcr  the  provUoiu  9  <  too.   EL     .  M 

I  such  I  nature  as  to  come  within  the  terms  of  tliat 
bed,  ind  ihe  only  point,  tin :-  i  n 
ined  ia,  whether  the  statute  is  in  _iriv  in  1 
.....  If  tbis  had  been  it  colony  of  that  deasriptum,  :ui.l 
oot  a  oonauend  or  ceded  country,  having  already  laws  of  its 
own,  ind  if  the  'iiiK!3tion  whether  the  statute  II  Geo,  II.  o.  86, 
ivjnld  be  regarded  aa  in  force  or  not.  hail  turned  wholly  00  tbv 
point  whether,  upon  the  principles  of  the  common  law,  without 
^position  of  any  legislative  enactment,  that  statute 
formed  part  of  tins  law  binding  upon  all  who  settled  in  the 
colony  or  plantation,  I  think  we  should  without  difficulty  have 
bald  tint  it  did  not,  for  the  reasons  expressed  la  this  ps  lagtoi 
the  commentaries,),  and  which  received  tl  it  sanction  of  a  judicial 
liwrisifin,  in  the  case  of  The  Attorney. General  v.  Stuart,  t  Mit, 
Ut.  from  a  very  eminent  judge  (Sir  W.  Grant),  and  in  n  E  r 
ence  to  the  very  statute  now  under  consideration.  But  it  i« 
plain  that  the  question  does  not  rest  here  on  that  Eootii 
though  the  case  of  Attorney  General  v.  Stuart  may  appear  very 
material  to  its  decision,  it  cannot  be  so  upon  the  looting  that  this 
it  a  colony  planted  originally  by  British  subject*,  to  which  all 
who  hare  come,  have  brought  the  law  of  England  an  their  birth - 
right.  but  it  nit.y  be  material  as  illasuabag  the  »A>o:  and 
eSeet  which  should  U  given  to  the  words  of  a  provincial 
statute  introducing  the  law  of  England,  which  staiate,  after 
ill  cotttidenuionsi  an  stated,  ansa  form  the  fosnsdeihw  of 
oar  decision.  The  eosntry  in  winch  drat  sjaaatkss  ri*w 
twined  part  of  the  ntsaaatfid)  ppwiawa  of  C— ill,  ceded  by 
th«  French  ^inirssiisr,  by  da*  Treaty  of  Paris.  IOth  inly, 
ITCSL  sci 

r  af  taw  lnpestnr.  >,.  6* 

ate  I»«.  af  ftlii),  a*  any    a**-*: 
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prevail  UDtU  such   introduction.     Tbe*e   principles  are 

and  precisely  stated  by  the  Master  of  the  Bol 

to  have  been  determined  by   the    Lords  of  the  Privr 

on  an  appeal  to  the  king  in   council  from  th 

tions.     Lord  C.  J.  Holt  assents  to  them,  in  emphatic 

:  i  v.  Cooper,  1  Salk.  6fiG,  where  be  says.  *  the  1 
England  do  not  extend  to  Virginia ;  being  a  conquered  w 
their  law  is  what  the  king  pleases.'     I  do  not,  hoyosai,  O 
stand    in    what  sense    his  Lordship   speaks  of    Virginia 
conquered  country.  In  1  Salk.  !4,  the  principles  we  are  cans 
ing  are  again  stated  by  Lord  C.  J.  Holt,  and  were  claboi 
set  forth  in  modern  times  by  Lord  Mansfield,  in 
case  of  Campbell  v.   Hall,   1    Cooper,  201.     The 
of  October,   1768,  on  the  effect  of  which  that  judgment  pro- 
ceeded,  was  an  act  of  the  Sovereign,   introducing  the  law  of 
England,  in  general  terms,  into  countries  ceded  by  the  Treaty 
Paris;  but,  by  some  inadvertence,  the  territory  which  was 
formed  into  the  Province  of  Quebec,  was  so  described  in 
proclamation  as  to  exclude  the  greater  part  of  Canada,  in 
to  which  no  provision  was  made  for  its  civil  government. 
omission  is  noticed  in  the  preamble  to  the  British  statut* 
Geo.  Ill,  e.  h;j.     If  the  territory  which   lately  formed 
Canada,  and  in  respect  to  which  the  question  now  before  us  has 
arisen,  ijad  been  included  within  the  limits  given  by  that  pro- 
clamation to  the  Province  of  Quebec,  and  if  to  this  moment 
had   been  left  to  the  effect  of  that  proclamation,  which 
to  the  inhabitants  '  the  enjoyment  of  the  benefit  Df  she  h' 
England,'  and  directed  that  all  causes,  criminal  and  civil,  si 
I.  determined  aocording  to  law  and  equity,  am! 
h, .  titjivtahlt  tit  lh-  lam  ■•<  England,  then  the  'pestion  would 
been,  whether  in  reason  we  should  hold  that  any  other 
were   Introduced   by   those  genera!  words   than   such  hi 
English  colonists,  planting  a  newly  discovered  eoontry, 
on   tin1  principles  of  the  common  law,  have  carried  with 

■■■•■  i'i'Mii!'  iliiLt.  |KUiit,  the  observation- ul  Sir  W 
t  Intnl.,   in    aitorney-GenersJ    v.    .smart,    would    have  at 
applied  and  might.  Indeed,  hare  been  taken  as  direct  authi 
H bem    does    the   question    stand  on    the  real 

■'    The  British  statute   l  t  Sec    111-  <\  88, 
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the  defect  in  the  proclamation  of  the  7th  of  October,  1763, 
t  lie  limits  there  assigned  to  the  Province  of  Quebec, 
and  made  them  clearly  embrace  the  country  now  involved  in 
tbh  question  (if  not  the  whole  of  Upper  Canada);  and  parlia- 
ment,   by    that    Act.    for     the    satisfaction    of    her    Majesty's 

:,  subjects,  provided  that  within  the  whole  of  the  terri- 
tory thus  defined,  in  all  matters  of  controversy  relative  to  pro- 

|  ..■nil  righu  i;i,  resort  should  be  had  to  the  laws  of 

Canada  (that  is,  the  laws  which  prevailed  in  Canada  before  the 

UqtMat),  for  the  decision  of  the  same.     This  gave  a  new  start- 

i  with  regard  to  the  question,  and  puts  an  end  to  all 
doubts  which  might  have  arisen  under  the  proclamation,  which, 
in  ilii*  respect,  was  wholly  abrogated.  The  statute  SI  Geo.  III. 
c.  81,  which  divided  the  Province  of  Quebec,  and  gave  to  Upper 

i  distinct  legislative  body,  and  did  not  by  anything  con- 
tained in  it  affect  the  terms  of  this  question,  left  the  French- 
Canadian  law  in  force,  but  it  created  a  legislature,  with  power  to 
make  laws  for  the  peace,  welfare,  and  good  government  of  the 
and  which,  under  the  very  general  terms  of  thai 
authority,  might  alter  or  abrogate  the  existing  law,  if  it  thought 
proper.  In  the  first  statute  passed  by  this  legislature,  92  Geo. 
III.  c.  1,  that  was  done  which,  no  doubt,  was  anticipated  and 

I  ■>  tbe  consequence  of  erecting  Upper  Canada  into  a 
separate  province.  Reciting  that  the  provision  made  by  the 
14   Geo.  III.    c.  83.   had    been  "manifestly    intended    for    the 

■  'laUon  of  his  Majesty's  Canadian  subjects,'  and  that 
the  territory  comprising  Upper  Canada  had  become  inhabited 
principally  by  British  subjects,  unaccustomed  to  the  law  of 
Canada,  it  repealed  the  provision  in  the  14  Geo.  III.  c.  83,  so 
Car  as  it  had  tbe  effect  of  introducing  the  French  law  into  Upper 
Catioii.i.   .  ,  that  '  from  and  after  the  passing  of  that 

Act,  in  all  matters  of  controversy  relative  to  property  and 
civil  rights,  resort  should  be  had  to  the  laws  of  England,  as 
.he  rule  for  tbe  decision  for  th.  same.  And  that  all  matters 
to  testimony  and  legal  proof  in  the  investigation  of 

i  iln  farms  thereof,  in  th:;  several  courts  of  law  and 
njnily  within  this  province,  shall  be  regulated  by  the  rules  of 
ridenoe    established   in    England';    with    a    proviso  that    tbe 
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Act  •  should  not  be  construed  to  int-'rfere  with  the  subsisting 
provisions  respecting  ecclesiastical  rights  or  dues  within  the 
province,  or  with  the  forms  of  proceedings  in  civil  actions,  or 
the  jurisdiction  of  the  courts  already  established,'  or  to  intro- 
duce "any  of  the  laws  of  England  respecting  the  maintenance  of 
the  poor,  or  respecting  bankrupts.'  On  this  foundation  rests 
our  right  to  the  enjoyment  of  the  laws  of  England,  except  as 
regards  the  criminal  law,  which,  having  been  introduced  by  the 
royal  proclamation  into  the  province  of  Quebec  as  there  defined, 
was  afterwards,  by  the  statute  14  Geo.  III.  c.  83,  extended  to 
the  whole  territory  (including  Upper  Canada),  which  was  by  tbit 
Act  made  to  constitute  the  Province  of  Quebec,  and  has  ever 
since  been  allowed  to  continue  in  force  there;  being  expressly 
recognized  in  Upper  Canada  by  -10  Geo.  111.  c.  1  (r),  and  modi- 
fied by  that  and  many  subsequent  statutes.  Except  for  the 
purpose  of  tracing  the  history  of  the  introduction  of  the  laws 
which  govern  this  colony,  it  was  unnecessary  to  the  decision  of 
the  point  before  us,  to  have  gone  further  back  than  the  statute 
32  Geo.  III.  c.  1;  whatever  was  done  before  cannot  affect  the 
question,  though  some  things  which  have  been  done  afterwards 
may.  Then,  looking  in  the  first  place  at  the  words  of  this 
statate,  it  is  my  opinion  that  they  do  not  place  the  introduction 
of  the  English  law  on  a  footing  materially  different,  as  regards 
the  extent  of  the  introduction,  from  what  would  have  been,  or 
rather  from  what  was  the  effect  of  the  proclamation  of  7th 
October.  17158,  in  those  territories  to  which  it  extended,  or  from 
the  footing  on  which  the  laws  of  England  stand  in  those 
colonies  in  which  they  are  merely  assumed  to  be  in  force  on  the 
principles  of  the  common  law,  by  reason  of  such  colonies  having 
been  first  inhabited  and  planted  by  British  subjects.  The 
restrictions  intimated  in  the  passage  which  I  have  cited  from  the 
commentaries  and  the  reasons  of  Sir  Wm,  Grant,  in  the  case  of 
Attorney- General  v,  Stuart,  apply,  I  think,  in  the  case  of  an 
introduction  by  express  enactment  in  such  general  terms,  as 
well  as  in  the  other  case.  It  would  have  been  hardly  pos- 
sible for  the  legislature  to  have  excepted,  in  special  terms,  all 
those   British   statutes  which,   being  inapplicable  to   the    con- 
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ilition  of  the  colony,  they  might  not  wish  to  include  as 
parts  of  the  law  of  England.  And  it  h  impossible  to  allow 
that  they  could  have  intended,  by  [lie  words  they  used,  la 
embrace  every  provision  in  the  British  statute  hook  which 
dirt  did  not  specially  except.  It  is  true,  indeed,  that  they  have 
mads  some  special  exceptions ;  in  their  enactment  they  have 
been  careful  to  provide  that  we  are  not.  under  the  general  words 
iliem,  to  take  the  English  poor  laws  and  bankrupt  laws 
wich  tie  rest;  these  were  both  of  them  systems  of  law  framed 
wholly  by  English  statutes.  It  cannot  be  denied  to  he  a  maxim 
that  •mtntio  unttu  ixeliaio  Ml  nlttritu,'  And  it  may  be  said 
that  the  legislature,  in  making  these  two  exceptions,  evinced 
their  impression,  that,  if  they  had  not  made  tliem,  the  poor  laws 
and  bankrupt  laws  would,  under  the  words  which  they  had  used 
before  in  the  statute,  have  been  introduced  into  the  province. 
Tin-  nrpiment,  consequently,  applies  t/wiitdtm  valtat:  but  I  am 
of  opinion  that  we  cannot  allow  it  so  much  force  as  to  admit 
tost  every  English  statute  of  a  general  nature,  not  excepted. 
ii  in  force  because  it  was  not  excepted.  The  legislature,  look- 
ing on  the  poor  laws  and  bankrupt  laws  as  unsuited  to  the 
condition  of  the  colony,  were  determined  to  leave  no  room  for 
don bt  as  to  their  exclusion:  and,  therefore,  for  greater  civution. 
eipressly  excepted  them;  but  if  we  were,  therefore,  now  to  hold 
that  all  statutes  which  they  have  not  excepted,  and  which  could 
by  tlitir  nature  he  enforced  here,  must,  therefore,  be  binding 
upon  us,  we  should  lie  making  great,  and,  I  fear,  absurd, 
changes  in  our  system  of  laws,  as  it  has  been  always  hitherto 

i  .'nid  acted  upon  here,     The  game  laws,  for  instance,  are 

pted    in   the   statute;    nor  the   statutes   which    disable 

pei^ona  from   using  a  trade  who  have   not  served  seven  years 

ieeabip  (*),  nor  any  of  the  multitude  of  acts  relating  to 
certain  trades  and  manufactures;  and,  indeed,  it  would  be  easy 
to  enumerate  a  long  list  of  statutes,  all  actually  capable  of  being 
acted  upoD  in  this  country,  but  which,  having  been  passed  upon 
(pounds  and  for  purposes  peculiar  to  England,  and  either  wholly 
or  in  a  great  degree  foreign  to  tins  colony,  have  never  been 
attempted  to  be  enforced  here,  and  have  never  been  taken  to 
apply  to    us.     And,    indeed,  several  occasions  have   arisen    in 

tit,  p.  IIS. 


- 


A 11     «1  :*!:-■::  :»r  :->-ftrwrti  ::  ^n_-r3==rr  ttIi^i   iI>=  sirssEC^ 

::.«r  _:o:r.  ^r  rrr?Te?::-j  TAZJcnr-15.       *_>s  ;;•<  rx^Kimo::  rest? 
■-r  r.A-1:  :■:  :ne  rnvvnen:  c:  :Le  Lit?  ■::  Ez^fcEni.  excevs  is 
-•-_*•=::*  t-i-r  :rin:zil  Ls,w.  which.  L»virr  :•=*■-  ir.3"rocceiI  tv  ihr 
:  ■•  ii  :::.;! ana:: :r.  ir.:o  ihe  thrift  :f  u::ec*e  *s  :her*  -leaned. 
"i«  i:>rs-aris.  "cv  :he  s:ar::e  14  G-=-o.  EH.  ■*.  S3.  ex:*nded  :o 
:!-«=■  ~1:*t  :-rrr:v.rT  :n;I-:d£nj?  UrierCsLaca  .  which  was  *>v  :h>* 
A:-:  iiil-r  :.   M^=:::^tc  :he  Province  of  V-*c«e<.  and  has  ever 
-r.iv  l-rer.  a  II:  wed  :o  c.'iuiiue  in  fcrce  there:   Wing  expressly 
-r?>*~iz~i  in  Urier  Canada  by  40  Geo.  III.  c.  1    r..  and  modi- 
rl-ri  \\  :La:  ^ni  i^my  snbse-jaen:  statates.     Except  for  the 
p  imose  or  tricin.;  the  Lisiorv  of  the  introduction  of  the  laws 
which  jovem  :L:s  c  jIodv.  i:  was  unnecessary  to  the  decision  of 
the  poir.:  bersre  u-.  to  Lave  cone  farther  back  than  the  statute 
'•■yl  Geo.  III.  c.  1:  whatever  was  done  before  cannot  affect  the 
■;"iest:on.  thonjh  some  thing's  which  have  been  done  afterwards 
:.;ay.     Then,   iookii-ir  in   the   first   place  at  the  words  of  this 
-tatuv.-,  i:  i-  my  opinion  that  they  do  not  place  the  introduction 
(>i  th<:  LiiL'ii-li  law  on  a  footing  materially  different,  as  regards 
tue  extent  of  the  intro*l'«ction.  from  what  would  have  been,  or 
.ath'-r  from   what   was  the  eriect  of  the  proclamation   of  7th 
October,  lTotf.  in  those  territjrles  to  which  it  extended,  or  from 
the    footing   on    which    the   laws   of   England   stand   in  those 
colonies  in  which  thev  are  nierelv  assumed  to  be  in  force  on  the 
principles  of  the  common  law,  bv  reason  of  such  colonies  having 
been    first    inhabited    and    planted    by  British    subjects.      The 
K-.'tnctioiis  intimated  in  the  passage  which  I  have  cited  from  the 
coiiiiiM.ntaries  and  the  reasons  of  Sir  Wni.  Grant,  in  the  case  of 
Attoriir.y.cJeni-ral  v.   Stuart,  apply,  I  think,  in  the  case  of  an 
introduction    by  express  enactment   in   such  general  terms,  as 
A«ll   as   in  the  other  case.      It   would   have  been   hardly  pos- 
sible for  the  legislature  to  have  excepted,  in  special  terms,  all 
tbo-e   British   statutes   which,   being  inapplicable   to   the    con- 
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n   of    the   colony,   they   wight    not    wish    to  include   a* 

parts  of  the  law  of  England.     And   it    is    impossible  to  allow 

v  y  could  lutvu  intended,   by   the  words  they  used,  to 

embrace   every    provision    in    the   British    statute    booh    which 

i  not  specially  except.     It  is  true,  indeed,  that  they  have 

■  I  exceptions ;    in  their  enactment  they  have 

been  careful  to  provide  that  ire  ire  not,  under  the  general  words 

then,  to  take  the  English  poor  laws  and  bankrupt  laws 

with  the  reel ;  th<  Be  irere  both  of  them  systems  of  law  framed 

wholly  by  English  statutes.     It  cannot  be  denied  to  be  a  maxim 

tiniut  tjtltuia  ttl  alttriiu.'     Anil  it  may  be  said 

that  the  legislature,  in  making  these  two    exceptions,  evinced 

impression,  that,  if  they  had  not  made  them,  the  poor  law* 

and  bankrupt  laws  would,  under  the  words  which  they  had  used 

before  in  the  statute,  have  been   introduced  into  the  province. 

The  argument,  consequently,  applies  quantum  valeat;  but  I  am 

of  opinion  that  we  cannot  allow  it  so  much  force  as  to  admit 

J    English  statute  of  a  general  nature,  not  excepted. 

tee  it  was  not  excepted.     The  legislature,  look- 

the  poor  laws    and   hankrnpt    laws   as  nnsuited  to  the 

condition  of  the  colony,  were  determined  to  leave  no  room  for 

■    to  their  exclusion;  and.  therefore,  for  greater  caution. 

.  excepted  them;  but  if  we  were,  therefore,  now  to  hold 

rtatutes  winch  they  have  not  excepted,  and  which  could 

by  their  nature  be  enforced  here',  must,  therefore,  be  binding 

IS,     we    should    be    making    great,   and,  I   fear,  absurd, 

in  our  system  of  laws,  as  it  has  been  always  hitherto 

1  and  acted  irpon  here.     The  game  laws,  for  instance,  are 

lot  excepted  in   the  statute;    nor  the    statutes   which    disable 

Jersons  from   using  a  trade  who  have  not  served  seven  years 

',  nor  any  of  the  multitude  of  acts  relating  to 

certain  ::  fuctures;  and,  indeed,  it  would  be  easy 

10  enumerate  a  long  list  of  statutes,  all  actually  capable  of  hejnu 

acted  upon  in  this  country,  but  which,  having  been  passed  upon 

ground*  and  fur  purposes  peculiar  to  England,  and  either  wholly 

I    .real  degree  foreign  to   this  colony,   have  never  been 

attempted  to  be  enforced  here,  ami  have  nevei    been  taken  to 

apply  to   n*.     And.   Indeed,   several  occasions  have   arisen   in 
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-  xpos::: :  n  wLich  Las  been  afforded,  and  especially  in  recent  times, 
■;f  :Le  assumed  effect  of  that  statute.  The  legislature,  it  is 
sii-:::c%i.  are  the  best  interpreters  of  their  own  laws,  and  to 
>.iy  nj:Liiv  of  o:Ler  evidences  they  have  given  of  their  under- 
-:.*:: iir. »  upon  this  point,  by  the  Church  Temporalities  Act 
i  ass«r.i  :e  8  a-  4  Vio.  c.  7*.  they  have  provided  that  lands  may 
'.  e  convcved  to  such  uses,  for  the  benefit  of  the  United  Church 
ci  England  end  Ireland  in  this  province,  as  would  clearly  have 
bee::  rrokibittd  bv  the  British  statute  9  Geo.  II.,  and  thev  have 
s'-own  i;  :o  be  their  understanding  that  without  such  express 
l<rj:sla::vt  authcritv.  the  English  statutes  of  Mortmain  would 
r.ive  restrained  parties  from  making  such  a  disposition,  for  they 
:.ave  added  the  words  •  the  Acts  of  parliament  commonly  called 
:".e  statues  of  Mortmain,  or  other  Acts,  laws,  or  usages  to  the 
ouirsry  thereof  notwithstanding.'  9  Geo.  II.  c.  36,  being 
»/omme::lv  rt„*arded  as  one  of  these  statutes  of  Mortmain;  but 
:i:c  legislature  no:  being*  reallv  anxious  to  relieve  parties  in  this 
::i  stance  entirely  from  its  restrictions,  they  accompanied  the 
.nuhority  given  by  the  Act  with  limitations  in  the  same  spirit, 
though  no:  to  the  same  extent,  as  those  contained  in  the  9  Geo. 
II.  e.  o»».  They  only  give  validity  to  deeds  conveying  lands  to 
:\w  use  ot  tli«.  church,  provided  such  deeds  shall  be  made  and 
executed  six  months  at  least  before  the  death  of  the  person 
conveying  the  same,  and  shall  be  registered  within  six  months 
after  his  decease.  The  recognitions  by  the  legislature  to  which 
1  have  alluded,  are  subsequent  to  the  discussion  of  the  question 
m  !*•«  .»'t.  MePonell  it  til.  v.  MePougall  tt  <i/.,  whether  the 
statute  9  Geo.  11.  c.  i»G.  was  or  was  not  binding  in  Upper 
Canada.  We  can  hardly  suppose  a  point  more  especially  within 
the  province  of  the  legislature  to  decide,  than  whether  a 
particular  part  of  the  statute  law  of  England  is  or  is  not  so  far 
in  its  nature  applicable  to  the  state  of  things  in  this  province, 
that  it  may  in  rea>on  be  considered  to  be  included  within  the 
operation  of  the  statute  which  they  had  themselves  passed. 
introducing  the  law  of  England  relative  to  property  and  civil 
rights. 

44  If,  after  the  Church  Temporalities  Act,  which  I  have 
particularly  referred  to,  and  which  certainlv  is  based  on  the 
assumption  of  the  statutes  of  Mortmain  being  in  force  here,  we 
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were  to  hold  that  tLie  statute  in  question,  9  Geo.  II.  c,  80,  is  not 
.  then  this  incongruity  would  follow,  that  while  people 
would  be  restricted  from  conveying  lands  to  religious  and 
charitable  uses  connected  with  the  Church  of  England,  in  any 
other  manner  than  by  a  deed  made  six  months  before  the  death 
of  the  grantor,  and  registered  within  six  months  after,  they 
might  convey  their  lands  to  religious  and  charitable  purposes 
connected  with  any  other  denomination  of  Christians,  without 
«ay  restrictions  whatever,  and  might  devise  all  their  estates  to 
such  uses,  even  upon  their  death-beds.  What  is  said  hy  the 
Muster  of  the  Rolls,  in  Curtis  v.  Ilutton  (»>),  very  strongly 
accords  with  this  view  of  the  case.  If  the  legislature  had  left 
tin  subject  of  Mortmain  untouched,  making  no  reference  to 
it  in  any  of  their  Acts,  then  I  think  for  the  reason  given  by  Sir 
W.  (Jrant,  in  Attorney -General  v.  Stuart,  we  should  have  held 
that  the  statutes  of  Mortmain  were  not  introduced  by  the  pro- 
viiicinl  statute  82  Geo.  III.  c.  1 ;  but  to  treat  them  as  inappli- 
cable to  this  province,  and  on  that  ground  to  keep  them  wholly 
out  of  view,  after  what  the  legislature  has  done  in  contemplation 
of  their  being  in  force,  would  lead  to  greater  inconveniences  and 
inconsistencies  than  those  which  Sir  William  Grant  hns  pointed 
out  as  arguments  against  their  being  held  generally  inapplicable 
to  the  colonies.  We  ought,  in  my  opinion,  now  to  take  into  our 
View  al!  that  the  legislature  has  done  bearing  on  this  question; 
and  doing  so,  we  must  hold  that  the  statute  9  Geo,  II.  c.  86,  is 
pin  of  our  laws,  and  that  under  it  the  disposition  made  by  the 
testator  by  the  will  in  this  case  is  void,  and  that  the  estate  has 
..  iitly  devolved  on  the  heir-at-law,  the  lessor  of  the 
plaintiff." 

It  shnuli!  In.-  i!'in;irkri|  h  iivi  vi  r.  thai  Juiiewainl  McLean, 
JJ.,  appear  to  have  entertained  the  riew  that  the  statute  in 
:;  was  introduced  by  32  Geo.  III.  c.  l.as  heiny  a  part 
.  !i  J;iw  capable  of  apjAmttwn  to  Upper  Canada, 
I'  treat  the  question  nt'  applicability  as  one  proper 
■;'  ration.  McLean,  J.,  pub*  it  thus: 
"  It  is  evident  from  the  words  of  the  statute,  that  they  '  nl"tU 
■  uU  '  for  such  decisions,  that  the  legislature  must  have 
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been  well  aware  that  in  very  many  other  matters,  as  well  as  in 
reference  to  the  Poor  and  Bankrupt  laws,  the  laws  of  England 
were  wholly  inapplicable  to  the  circamstanees  of  this  province. 
and  could  not  therefore  be  introduced  as  a  body  of  laws  to  be 
enforced  in  all  cases.  They  are  therefore  only  to  form  the  rule 
in  all  matters  in  which  they  can  properly  and  reasonably  be 
brought  into  operation  here.  The  statutes  of  Mortmain  form  a 
part  of  the  law  of  England  introduced  as  the  role  of  decision  in 
all  ca^es  coming  under  their  operation,  and  there  is  nothing  to 
prevent  their  application  to  the  circumstances  of  the  coon  try." 

«»n  the  effect  of  sul*se<juent  legislative  recognition  they 
agreed  with  the  Chief  Justice.  and  the  unanimous  ju« lament 
•  it  the  o»urt  was  that  the  statute  had  the  force  of  law 
in  Upper  Canada. 

Tli*.'  general  tenor  of  the  decisions  in  the  other  cases 
involving  a  consideration  of  this  statute  down  to  l&7b\ 
will  sufficiently  appear  liy  the  following  extract  from 
the  argument  of  counsel  in  the  case  in  appeal  about 
to  lie  noted  :  "  Hallock  v.  Wilson  He)  follows  Doe  Anderson 
v.  Todd,  anil  proceeds  on  the  ground  that  registration  is 
^u  Instituted  for  enrolment,  and  that  the  statute  9  Geo.  II. 
c  'W.  is  in  force.  l»ecause  cei*tain  provincial  statutes  have 
recognized  it  as  lieing  in  force.  Mercer  v.  Hewston  (.#•) 
expresses  a  doubt  whether  the  statute  is  in  force.  That 
decision  follows  1)<#'  Anderson  v.  Told,  as  being  the  law 
until  otherwise  determined  by  the  Court  of  Appeal.  Ander- 
son v.  iJougall  (>/)  and  Anderson  v.  Killwura  (z)  do  not 
discuss  the  (juestion  whether  the  statute  is  in  force  or  not; 
iind  Diividson  v.  Boomer  ('/)  concedes  that  the  statute  is  in 
force  in  this  province,  following  D*w  Anderson  v.  Todd:  but 
in  Humbly  v.  Fuller  (b)  the  judgment  only  states  that  it 
must  be  held  that  the  statute  is  in  force,  upon  the  aliove 
authorities,  until  otherwise  decided  by  the  Court  of  Appeal. 


iu)  7  II.  c;.  C.  V.  vx 
(r)  \)  i;.  c.  c.  v.  :u«.». 

(//)   \.\  (Iraiit.  104. 


U)  lb.  2iy. 

ia)  15  Grant,  1,218. 
(h)  22  XT.  C.  C.  P.  142. 
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o  v.  Gilwon  (e)  follows  the  above  authorities 
with  nit  discussing  whether  the  Act  is  in  force  or  not." 

The  whole  matter  came  finally  before  the  Court  of 
appeal  tor  Ontario  in  the  case  of  Whitby  v.  Lwcombe  (d). 
i'li-  .|>iti]"i)s  delivered  by  the  eminent  judges  who  decided 
show  the  same  marked  difference  of  opinion  as  was 
apparent  in  the  early  case— a  decided  difference  in  principle 
—although  the  judgment  of  the  court  was  unanimous  that 
the  statute  is  in  force  in  Ontario,  because  all  agreed  in  bold- 

r  the  legislative  reo  ignition  of  its  binding  force  here 
(particularly  sine*  L845)  was  sufficient  to  incorporate  ii 
auoiiggt  tin-  laws  of  Ontario  (<  i  Chief  Justice  Draper 
a  dear  opinion  that  the  provincial  statute  32 
Qeo  Hi  c  I  waa  sufficient,  per  se,  to  introduce  the 
Kartraain  Acta,  and  From  his  language  it  might  even  be 
luvtiej  that  he  considered  the  question  of  applicability  not 
i"ii  "The  question  before  us  is  whether  our  legislature 
htm  oat  made  it  part  of  our  tawB ;  and  but  for  the  case  of 
Attorney-Genera]  v,  Stewart,  I  should  never  have  enter- 

.  doubt  "ii  this  point"  And  again,  referring  to  the 
Eogtuli  laws  as  to  the  poor  and  to  bankruptcy,  and  another 
statute  subsequently  excluded,  he  says :  "  The  reason  given, 
thai  the  provisions  of  those  Acts  were  inapplicable  to  this 
province,  is  virtually  one  of  the  reasons  for  Sir  W,  Grant's 

■it   in  the    Attorney -General   v.   Stewart;  but  our 

:  i  re  evidently  did  not  doubt  that  their  first  Act  had 
introduced  both  these  British  statutes  into  Upper  Canada." 
On  the  other  hand.  Mr.  Justice — afterwards  Chief  Justice — 
igreed  fully  with  the  view  expressed  by  Robinson, 
'.'■I  in  the  early  case,  that  by  the  effect  of  our  provincial 
Act.  SS  Qeo.  III.  c.  1.  per  se,  the  Act  in  question  was  not  in 
fane.     Reviewing  that  case,  he  said: 

[*j  23  Grant,  S6, 
Ml  S3  Grant  1. 

ff|  Only  on  this  ground  is  Reg.  v.  Gamble  and  Bouiton,  9  U.  C.  Q.  B. 
ath,  supportable.      See  notes  to  B.  N.  A    Act,  ea,  18  and  69  poll. 
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"The  question  of  principal  interest  in  this 
the  statute  commonly  called  the  Mortmain  Act  is  in  fore*  iii 
this  province.     More  than  thirty  years  ago  the  Court  oi  I 
Bench,  upon  full  consideration,  held  that  it  was  in  forfli 
that  time,  in  express  deference  to  that  authority,  the  I 
Common  Law  and  the  Court  of  Chancery  have  decided  tnai 
and  many  devises  and  bequests  to  charitable  cues,    ol 
unimpeachable,  have  been  adjudged  invalid.  The  point  is  now  for 
the  first  time  raised  ina  Court  of  Appeal.     So  many  estates  have 
been  administered  and  so  many  titles  have  been  acquired  upon 
the  assumption  of  the  correctness  of  a  decision  which  b 
followed  so  often   by   courts   of  co-ordinate  jnrisdictii 
remained  so  long  unchallenged  on  appeal,  that  its  revere 
be  attended  with  serious  consequences.      Under  such  circum- 
stances, it  would  deserve  consideration  whether  the  case  was  not 
a  fitting  one  for  the  application  of  the  rule — etrirt  iln-iti*. 
If  the  only  question  was  whethea    "..,■  Anderson  v.  Todd  w»s 
well  decided,  I  should  hesitate  long  before  holding  in  t! 
mative.      The  points  then    presented    for  determinate 
whether  the  provincial  statute  K2  Geo.  Ill,  o.   1.  ahi 
been  judicially  interpreted  to  have  the  effect  of  introdui 
Mortmain  Act,  and,  if  not,  whether  subsequent  legislation  had 
effected  a  change  in  the  law.     Robinson,  C.J.,  was  of  opinion 
that  but  for  subsequent  legislative  exposition,  the  true  ii 
tation  of  the  statute  of  Geo.  III.  excluded  the  Mortmain  Act. 
while  the  other  members  of  the  court  seemed  to  havi 
tained  a  different  view.     The  reasoning  of  the  Chief  Justice 
appears  to  me  to  he  ini answerable — at  least,  if  the  decision  of 
Sir    Wm.    Grant,  in    Attorney  -Genera!    v.  Stewart,  is   correct, 
and,  apart    from    its    intrinsic    force,    it  would    be   hop" 
impugn  this,  after  its  approval  by  the  House  of  Lords,  in  Whiafcat 
v.  Hume  iff.     It  was  attempted  in  the  argument  of  ibis  appeal 
to  distinguish  /W  Anderson  v.  Todd,  and  withdraw  it  from  the 
application  of  the    principles   enunciated    in    the  two  English 
cases.     I  do  not  think  the  attempt  was  attended  with  suooasa. 
It  proceeded  upon  the  differences  in  the  terms  employed    i 
dnoing  the  laws  of  England  into  this  province,  and  into  ' 
and  New  Booth   Wales  respectively.     Oni  statute  enacted  that 
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1  in  all   matters  of  controvert    relative    to    property  ami   civil 
tort  should  be  had  to  the  laws  of  England,  us  the  rule 
i'lisini]  of  the  ■Una-'     In  Grenada,  justice  was  to  be 
administered,   as   near  em  might  he,  according  to  the  laws  of 
[n  New  South  Wales,  the  laws  in  force  in  England, 
'so  far  a?  they  can  be  applied  within  the  said  colonies,'  were 
i      Sir  Win.  Grant  held  that '  the  question  of  whether 
tilt  statute  was  in  force  id  Grenada  depended  upon  this  consid 
whether  it  be  a  law  of  local  policy,  adapted  solely  to  the 
country    in    which    it    was   made,  or   a   general    regulation    oi 
property,  equally  applicable  to  any  country  in  which  it  is  by 
of    English  law  that   property   is  governed  ;  '    and, 
having  discussed  the  scope  of  the  statute,  he  decided  it  to  he 
local  in  its  character,  and  not  ■  general  regulation  of  property. 
In  Whicker  V.  Home,  Lord  Omnwortfa  emphatically  says:  '  With 
regard  to  this  statute  of  Mortmain,  ordinarily  so  called,  I  cannot 
have  the  least  doubt  that  that  cannot  be  regarded  as  applicable 
to  the  colonics.'     This  being  the  construction  placed  upon  (he 
ncli  high  authorities,  the  respondents  were  forced   to 
the  hroad  construction,  thai  ttU  the  laws  of  England  relative  to 
and  civil   rights,  whatever    might    be   their  historical 
origin,  or  however  political  their  character,  or  however  clearly 
m  oat  of  local  (rironmstances,  or  were  meant  to  have  a 
■  ration,  were  introduced.     The  observations  of  the  Chief 
-lusticv,  in  Dm  Anderson  v.  Todd,  seem  to  me  to  effectually  dis- 
pose «f  this  proposition.     As  he  points  out,  the  language  of  the 
statute   '1.  ■■  ■  i    introduce    the    whole    civil  law    of 

England,  but  seeina  to  he  limited  to  the  purpose  of  giving  the 
Mof  the  English  law  as  the  rule  of  decision  for  settling 
might  arise,  relative  t<>  property  and  civil  rights. 
■.he  correct  view,  !  cannot  perceive  that  any  substan- 
tial distinction  .-an  be  founded  upon   the  differences  of  language 
to  which  I  have  referred 

He,  however  doubted  thi  propriety  of  the  decision  in  that 

easn,  aa  founded  on  too  alight  ■■•   legislative    recogniti f 

rial    \ri   ah  being  in  force  here,  and  concluded  Ida 

■:-  ■    '  It  is  upon    it"'  ground  ol    thu    ■  ■■'• 

uitjon    that    I    wish    to    place    my 


llti 


THE    CANADIAN    COSHTITl'TION. 


judgment,  that  the  statute  most  bow  be  held  to  !*•  in  Cone 
in  tins  province  "  (,7) 

Stark  v.  Ford  (/<)  is  the  rather  amusing  record  of  an 
unsuccessful  attempt  tt >  subject  a  Canadian  judge  to  the 
peni  ! t  it-s  provided  in  the  Act "  6m*  abolishing  the  Court  of 
Stiii'  Chamlier."  lfi  Cur.  I  c.  10.  LT|Kin  examination  of  tin* 
statute,  Roliinson,  C.J ,  points  out  tluit  its  whole  Hope  was 
to  forever  put  !i  stop  to  tin'  unconstitutional  Usurpation  of 
judicial  functions  by  the  Court  of  Star  Chamber,  and 
ridiculed  the  idea  of  extending  it  to  a  judge  alleged  to  have 
acted  illegally  in  the  exercise  of  his  assigned  duties. 

At  the  date  of  the  passing  of  tht-  Provincial  Act, 
3?  Geo  III.  c.  I,  the  taw  of  marriage— both  as  to  the 
forme  to  be  observed, and  as  to  the  disabilities  which  would 
prevent  its  solemnization  in  certain  casus—  in  force  in  Great 
Britain,  was  regulated  by  the  statute  commonly  known  aj 
Lord  Hardwieke's  Act,  215  Geo.  II.  c.  33.  Since  1782,  many 
provincial  statutes  have  made  provisions  on  many,  if  not 

moat,  "!'  the  matters  legislated  u] liy  Lord  Hanlwicke  s 

Act(i');  but,  as  late  BB 1887,  the  latter  statute  has  been 
expressly  redKniized  as  introduced— aa  a  whole — hy  our 
Bnt  provincial  Act.  The  reasons  given  (or  ao  considering 
it  in  force,  constitute  the  material  matter  for  us  in  this 
enquiry,  and  by  way  Of  contrast  we  may  note  the  reasons 
given  lor  holding. — as  has  in  issf)  been  finally  held — that 

section   11  of  the  Act  was  never  introduced  int>  ulir  law. 

"That  section  rendered  such  marriage  by  license" — i.e., 
of  »  minor  without  consent  of  parent  or  guardian — "  absolutely 
void,  without  any  sentence  of  the  court :  and  length  of  cohabila- 

(?)  See    Smil 
Gilleapie,  ,1..  188 

f»  11  U.C.  0.  B.  3ISS. 
|i)  The  whole  mutter  I 
became  of  the  differences 
Lower  Cimmla  respective!; 
the  Dominion  and  the  p* 
and  a  112.  s-s.  13. 


Metliodiut  Church.    It.   O.   R.    WW ; 


r  been  taken  np  by  our  lei(i statures 
jus  view  on  the  question  in  Upper  and 
ote  the  division  of  the  subject  between 
mder  the  B.  N.  A.  Act.  s.  111.  «■».  2(i, 
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lion  mid  birth  of  children  afforded  no  ground  of  exemption (j) ; 

.mill  not  avnil  to  validate. 

This  rigorow  law  was  won  aftei  repealed  in  England,  and  no 

1    i'itli  favor  ihi;  jn'oposai  to  hohl  it  applicable 

BOtmtry.     Judicial  opinion   its  reported  is  all  the  other 

way." — /Vr  Boyd,  C,  in  Lawless  v.  Chamberlain  (k).    "Whether 

■■  -.■t.iiiii  of  the    Ai'i.  containing  thai  provision   was  ever 

the  law  of  this  province,  by  virtue  of  our  adoption  of  the 

M.'iiMhi.  may   (airly  be  ajuationed.     If  it  ever  was,  it 

niiwl   lie  so  still,  as  we  have  already  mentioned,  because  tile 

English  statute  repealing  it  is  of  too  modern  a  date  to  be  binding 

upon  ns  by  virtue  of  our  statute  82  Geo.  III.  0,  1,  and  it  has  no 

to  the  colonies;  but  it  would  be  difficult  to  satisfy  our- 

thtttlt,  that  it  ever  has  been  in  force  in  Upper  Canada, 

mi  of  the  impossibility  of  applying  the  12th  clause  to 

the  condition  of  things  here.     We  could  not  therefore  have  the 

enactment  respecting  the  consent  of  parents   in  its  integrity, 

■nd  as  ir.  would  work  great  hardship  to  have  the  11th  clause  in 

foww  without  the  12th  or  any  other  provision  as  a  substitute  for 

it.  we   shall,  perhaps,  if  we  find  it   necessary  in  any  c**e  to 

determine  the  point,  find  it  right  to  determine  that  neither  of 

these  clauses  could  be  taken  to  form  part  of  our  law  of  marrUffe 

antler  our  own  adoption  of  the  law  of  England  by  32  Geo.  HI, 

tf.  1    '  —  /'.,  RjnfnuB,  C.J..  in  Reg-,  v.  Roblin  (I). 

The  reasons  given  on  the  other  hum]  fur  holding  it* 
Act,  other  than  the  Blouses  in  question,  t*>  lie  iut 
here,  will  appear  in  the  following  passages  extended  i 

C.J.,  Eirten,  V.C..  ■ 
(.',!.,  in  three  oaeee  in  which  those  judge*  )i 

!■    lilt  

■■  When  byont  rtatnte  B3  Geo.  III.  c.  I.Utrfeoa 
latnre  adopted  the  law  of  England  as  the  nilr  of  eW 
.  .  the*,  adopted  to  the  extent  oientioae-i.  ens  : 
Bonmton  law  of  England,  bat  also  the  leiim  '*• 

■   lotl<  v    Purkrr,  3  Phill.  11. 

■       ■ 

•ml  Bw.v.  Bell 
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exceptions  specified  in  the  Act,  and  with  other  exceptions,  though 
not  specified,  of  such  laws  as  are  clearly  not  applicable  to  the 
state  of  things  existing  in  the  colony,  of  which  various  examples 
might  he  cited. 

"  We  consider  that  our  adoption  of  the  law  of  England  to 
the  extent  and  with  the  exceptions  just  mentioned,  included  the 
law  generally  which  related  to  marriage.  The  statute  26  Geo.  II. 
c.  38,  being  in  force  in  Englaud  when  our  statute  was  passed, 
was  adopted,  as  well  as  other  statutes,  so  far  as  it  consisted  with 
our  civil  institutions,  being  part  of  the  law  of  England  at  that 
time  '  relative  to  civil  rights ' ;  that  is,  to  the  civil  rights  which 
au  inhabitant  of  Upper  Canada  may  claim  as  a  husband  or  wife, 
or  as  lawful  issue  of  a  marriage  alleged  to  have  been  solemnized 
in  Upper  Canada. 

"The  legislature  of  Upper  Canada  have  so  regarded  this 
matter,  as  appears  by  the  statute  38  Geo.  III.  c.  5,  sees.  l.Sand 
6 ;  88  Geo.  III.  c.  4,  s.  4 ;  and  11  Geo.  IV.  c.  36,  in  which  they 
have  recognized  the  English  Marriage  Act,  in  effect,  though  not 
in  express  terms,  as  having  the  force  of  law  here  in  a  general 
sense,  and  controlling  the  manner  in  which  marriage  is  lo  be 
solemnized.''—/  W  Robinson,  C.J.,  in  Regina  v.  Roblin  (mi). 

"  No  doubt  the  Act  of  the  82nd  of  the  late  King,  introduced 
all  the  law  of  marriage  as  it  existed  in  England  at  that  date, 
excepting,  perhaps,  some  clauses  of  the  26  Geo.  II.  c.  88.  It 
introduced  the  Acts  25  Hen.  VIII.  c.  22  ;  28  Hen.  VIII.  o.  7  4 
1G;  and  82  Hen.  VIII.  c.  88,  so  far  as  they  remained  in  force, 
and  so  much  of  the  canon  law  as  had  been  adopted  liy  the  law 
of  England." — Per  Eaten,  V.C.,  in  Hodgins  v.  McNeil  (»). 

"  The  legislature  of  this  province  has  repeatedly  recognized 
that  Act  as  being  in  force  in  this  province,  by  from  time  to 
time  passing  laws  modifying  and  qualifying  its  provisions.  See 
88  Geo.  III.  o.  5  ;  88  Geo.  III.  c.  4  ;  2  Geo.  IV.  c.  11  ;  11  Geo. 
IV.  c.  30. 

"  Having  regard  to  the  provisions  of  the  Acts  82  Geo.  III. 
c.  1,  and  40  Geo.  III.  c.  1.  to  the  cases  above  referred  to,  and  to 
the  recognition  thereof  by  the  legislature  of  this  province,  as 
above  mentioned,  I  am  clearly  of  opinion  that  the  Act  26  Geo. 
II.  c.  88.  was  brought  into  force  in  this  province  by  the  Acts 

(»)  81  0.  C.  Q.  B.  at  p.  355.  (u)  9  Grunt,  at  p.  SOW. 
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B8  See,  III.  c.  1.  and  40  Geo.  III.  c.  1,  so  fur  as  its  provisions 
acre  applicable  to  the  circumstances  of  this  province,  and  were 
not  inconsistent  with  the  civil  institutions  thereof;  and  that,  at 
nil  event*  (which  is  all  that  I  am  concerned  with  in  this  case), 
ilit-  provision  thereof  making  all  marriages  which  should  be 
solemnized  without  publication  of  harms  or  license  of  marriage 
from  r  person  or  persons  having  authority  to  grant  the  same, 
first  bad  and  obtained,  null  and  void  to  all  intents  and  purposes 
■  i .  was  brought  into  force. 
'Golan  this  provision  was  so  brought  into  force  in  this  pro- 
vince, there  is  no  provision  in  this  province  making  void  a 
marriage  so  solemnized,  and  the  fact  that  the  legislature  of  this 
{Horace  has  never  deemed  it  necessary  to  make  any  such  pro- 
niao,  is  cogent  evidence  that  it  considered  it  unnecessary  to  do 
ft  !  mmm  this  provision  of  26  Geo.  II.  c.  83,  was  treated  by  it 
.'  in  force  in  this  province." — I'tr  Armour,  C.J..  in  O'Con- 
<"■■  v.  Kennedy  (0). 

From  tlie  above  eases  it  will  Ih-  Been  that  in  reference 
to  Lord  Hardwicke'a  Marriage  Act  the  Name  principles 
<wn  invoked  us  in  reference  bo  the  Mortmain  Acts.  In 
M  tin.'  court  considered  : 
1st  Is  the  British  statute  one  which  can  be  considered 
.1^  -I  applicable  b>  the  circumstances  of  this  colony,  that  the 
legislature  must  have  intended  to  introduce  it  by  the  in- 
trinsic effect  of  their  Act  :12  (leu.  III.  c.  1  '.  This  question, 
hi  the  case  of  the  Mortmain  Acta,  does  not  seem  to  have 
been  unanimously  answered  by  Canadian  judges,  but  the 
weight  of  authority  would  appear  to  lie  for  a  negative 
•JMwer  -iu  conformity,  as  will  have  been  noticed,  with 
English  decisions.  As  to  the  Marriage  Act  of  Lord  Hard- 
vicke,  there  seems  to  have  been  no  ditference  of  opinion — 
nil  agreeing  in  the  result  arrived  at,  in  favor  of  an  affirnia- 
t.i\>  answer,  except  as  to  the  11th  and  12th  clauses, 

2nd.  Hhs  there  l a  subsequent  legislative  recognition 

by  the  provincial  parliament,  of  the  binding  force  here 
the  Act  in  question  1    As  to  both  Acts,  the  answer  has  lieeu 
(0)  IS  O.  R.  at  p.  32. 
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unanimously  in  the  affirmative.  To  these  QODflklemtiatU 
may  be  added : 

3rA  Have  the  decisions  of  provincial  court**  proceeded 
no  clearly  upon  one  line,  and  for  Huch  a  length  of  time,  as 
to  have  established  a  rule  of  law  in  regard  to  dealings  with 
property,  or  in  regard  to  the  atuUia  of  particular  classes  of 
persons  !  In  the  later  cases  there  can  be  no  doubt  this 
consideration  Operated  most  powerfully.  In  Whitby  v. 
Liscoinbe  {ji\  in  1.S76,  Mr.  Justice  Burton  uses  this 
language  :  "  Where  solemn  determinations  which  establish 
a  rule  of  property  have  been  acquiesced  in  for  so  long  a 
period,  a  court  even  of  last  resort  should  require  very  Strong 
grounds  for  interfering  with  them  " ;  ami  Mr.  Justice 
Patterson,  speaking  of  Due  Anderson  v.  Todd,  says  ;  "  It 
has  Wen  acquiesced  in  too  long,  and  has  for  too  long  a 
period  governed  titles  to  land  in  this  province  to  be  now 
interfered  with  by  any  authority  short  of  legislative  enact- 
ment"; and  we  have  already  quoted  the  opinion  of  Mr. 
Justice  (afterwards  Chief  Justice)  Moss,  in  which  the  MOM 
rule  of  expediency  is  expressed  in  those  polished  periods  by 
which  his  written  Opinions  are  always  characterised. 

The  case  Hesketh  v.  Ward  (y),  bring!  into  prominence 
another  question  proper  for  consideration,  in  deciding 
whether  or  not  a  particular  Imperial  Act  (we  are  of  course 
dealing  with  Acts  in  force  in  England  on  15th  October, 
1792)  is  in  force  in  Ontario,  namely,  the  <|Ueatioii — Fa  the 
Act  one  of  general  application  in  England,  or  is  it  local,  tu 
the  Bense  of  being  confined  to  some  particular  locality  or 
local  institution  in  England  !  Upon  a  review  of  the  cases 
already  mentioned,  this  consideration  will  appear  to  have 
been  always  present  to  some  extent,  hut  in  Hesketh  v. 
Ward  it  was  the  real  point  for  decision.  The  Acts  in 
question  there,  were  1  Anne  (st  2)  4  li,  and  5  Anne,  c  9, 
making  certain  provisions  in  reference,  amongst  other 
matters,  to  escape  warrants.      Richards.  C.J..  after  a  careful 

ip)  83  Grant,  1.  (./)  17  U.  C.  C   P.  887.    flee  toft.  p.  93. 
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ration  of  the  first-mentioned  statute,  decided  tluit 

not  part  of  our  law,  because  "  passed  with  referenoe 

collar  position  of  the  officers  of  the  prisons  " — the 

b  and  th.-  Flee! — "to  which  it  referred,  and  the 

■  itcil  in  the  preamble,  which  state  of  tilings  has  not, 
ami    is    not   likely   to  exist  in    this   country";    ami    again 

ob  it.  [a  only  applicable  to  the  two  Rngtinh 

named  in  it:  to  remedy  evus  which  the  preamble 

i .  i.  i  i  bo  H  peculiar  to  persons  of  the  descriptions 

there  referred  to,  and  as  bo  which  no  apparent  necessity 

exists  in  this  country."     The  dissenting  opinion  of    Mr. 

Wilson  (afterwards  Chief  Justice  Sir  Adam  Wilson) 

i-   I,. .t  b  dissent  in  principle,  bat  a  joiner  of  issue  on  the 

\U<-r  s  lengthy  historical  discussion,  showing  his 

usual  painstaking  research,  be  points  out  that, "  Although 

H  may  have  a  limited  application  in  Englam!  to  the  two 

npi-cial  and  peculiar  prisons  of  the  courts,  it  is  nevertheless 

':  law   and  s  beneficial  one,  ami  an  amendment  of 

'ill  as  there  are  no  special  prisons  of   the  courts 

here,   'ait  all   th>-   gaols  of  the   province  ar [Ually  the 

■  if  the  court,  the  statute,  being  such  general  law  by 

i  Juration  of  the  statute  itself,  has  an  operation 
ben  upon  all  the  prisons  of  the  conrta  "  ( >■■>. 

In  a  series  of  eases  it  was  held  that  the  provisions  of 
14  Geo.  Ill,  c  78,  relating  to  the  liability  of  persons  upon 
whose  premises  a  fire  aficidently  starts,  for  damages  result- 
ing bum  its  spreading  t>>  the  premises  of  another,  are  part 
>>l  our  law,  because  they  were  part  of  the  general  law  of 
England,  introduced  by  32  Geo.  III.  c.  1,  and  were  not  of 
i  lication  there  in  bhe  sense  before  referreil  t  i  (*) 

■  thin  principle,  many  English  atatates  referring  lo,  r..?.,  the 
coarU"«l  Westminster"  hove  been  held  to  be  purl  ottftittral  SngltsJi  1»*. 
and  u  inch  in  larcehere  In  relntion  loonr  Superior  Conns.  Sec  13  Eliz. 
e  S.  »nJ  IB  C«r.  II.  c.  2,  u  to  costs  in  certain  cases,  and  note  the  New 
BnitHwit-k  decisions  on  this  point,  ffflte,  p.  93. 

.  too  v.  Wald,  18  D.  C.  Q.  B.  5Rfi;  Stinain  v.  Pennock.  11 
fii*nt.  604;  Cvr  v.  Fire  Ass.,  14  0.  R.   1ST;  C.   8    It    v    Phelps,   11 
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Tin;  casea  heretofore  considered  have  hail  relation  to 
the  effect  of  32  Geo.  III.  c.  X,  and  the  phraseology  empli  yed 
in  that  Act,  has  been  relied  on  in  support  of  the  contention 
for  a  limited  introduction  of  the  English  statutory  law 
relating  to  property  and  civil  rights.  We  now  turn  to  the 
Provincial  Acts,  by  which  the  English  criminal  law  waa 
introdnced  into  this  province,  and  the  limits  of  its  applica- 
bility defined.  As  has  been  already  noticed,  the  Quebec 
Act.  1774,  (14  Geo.  III.  c.  83),  while  re-introt hieing  the  law 
of  Canada — i.e.,  the  French  law  in  force  at  the  conquest — 
into  the  Province  of  Quebec,  as  deecribed  by  the  Act.  pro- 
vided lor  ii  Continuation  therein  of  the  criminal  law  of 
England. 

"  XI.  And  whereas  the  certainty  and  lenity  of  the  criminal 
law  of  England,  and  the  benefits  and  advantages  resulting  from 
the  use  of  it,  have  been  sensibly  felt  by  the  inhabitants  from  an 
experience  of  more  than  nine  years,  during  which  it  has  been 
uniformly  administered;  be  it,  therefore,  further  enacted  by  the 
authority  aforesaid,  that  the  same  shall  continue  to  be  adminis- 
tered, and  shall  be  observed  as  law  in  the  province  of  Quebec,  as 
well  in  the  description  and  quality  of  the  offence  as  in  the 
method  of  prosecution  and  trial,  and  the  punishments  and  forfei- 
tures thereby  indicted,  to  the  exclusion  of  every  other  rule  of 
criminal  law  or  mode  of  proceeding  thereon,  which  did  or  might 
prevail  in  the  said  province  before  the  year  of  our  Lord   17G4  ; 


S.  C.  B.  133.  For  other  cases  in  l'pper  Canada  (Untnriol  on  this  subject. 
see  Torrance  v.  Smith,  3  T_r.  C.  C.  P.  411,  and  Hearle  v.  Hobs,  IS  D.  C. 
Q.  B.  259,  in  which  26  Geo.  III.  c.  86,  exempting  vessel  owners  from 
liability  for  loss  through  Are,  was  held  to  be  part  of  our  law  ;  Beg.  v.  Mc- 
Cormick,  18  U.  C.  Q.  B.  131— Nullum  Tempus  Act  (9  Geo.  III.  o.  16),  in 
foroe  here;  Dunn  v.  O'Bielly,  11  D.  C.  C.  P.  404,  in  whicli  the  clauses 
in  22  Geo.  II.  c.  46,  relating  to  attorneys,  were  held  to  be  in  force  here, 
although  other  part?  of  the  Act  inapplicable  (a  veritable  witches*  cauldron, 
this  1) ;  Beg.  v.  How.  14  U.  C.  C.  P.  307,  in  which  28  Geo.  III.  c.  49,  a,  4 
(enabling  a  magistrate  for  a  county  -at  -large  to  ait  within  a  city,  itself  a 
county,  within  tin-  >■■  ■ninljirien  of  the  eounty-at-large),  was  held  not  to  be 
in  force,  being  local  in  its  character ;  Bleeker  v.  Myera,  6  0.  C.  Q.  B. 
134 :  Hart  v.  Meyers,  7  C.  C.  Q.  B.  416 ;  Garrett  v.  Roberts.  10  O.  A.  R. 
is  by  ii/ormtri,  in  force  here. 
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ins  Act  tii  the  contrary  thereof  in  any  respect 
notwithstanding  i  subject,  nevertheless,  to  such  alterations  and 
amendments    as  tht  Governor,  Lieutenant-Governor,  or  Coui- 

■  i .-i  'liii'f  for  tbe  tiine  being,  by  and  with  t!ie  advice  and 
■  i   the  legislative  council  of  the  said  province,  hereafter 

■hall  from  time  to  time  cause  to  be  made  therein 
in  manner  hereinafter  directed." 

i       I  lonatittitionaJ  Act  of  1791,  while  dividing  tin*  Pn>- 

|  Quebec  into  Upper  *nd   Lower  Canada,  [eft  each 

province  with  the  law  as  it  stood  trader  tbe  Act  of   1 774- 

.'  eoorae  m  altered  by  provincial  ordinances),  bui 

aacfa  province  a  legislature  empowered  to  make  laws 

in.  .mi.  I  good  government  thereof.    What 

.-.  .hi. I  .I...  wax  pretty  well  anderetood     A» 

tieipaied,  she   annoled    the   old    French    law,  and 

■  in.    [aw  of  England  as  the  rule  for  decision  of  all 
ontroveraiea   relative  to   property  and   civil    righto;  and 

adhered  t"  the  criminal  law  of  England, 
ji-  introduced  b)  the  proclamation  of  1768,  and  continued 
by  the  Quebec  Act,  above  quoted,  but  she  went  further, 
m<  I  by  40  Geo,  III.  <:.  1.  unacted  that  "the  criminal  law  of 
i  its  it  xUxxi  mi  the  17th  day  of  September,  A.D. 
1782  shall  be,  and  the  same  is  hereby  declared  i<>  be,  the 
-i  iminal  law  of  this  province." 

this  statute  every  Act  of  the  British  parliament 
in  force  us  part  of  the  general  criminal  law  of  England  on 
the  17th  day  of  September,  1792,  was  introduced  into 
tapper  Canada.  The  date  in  reference  to  which  the 
h  iiiniiiiiii  law  should  be  considered  in  force  was 
rough!  forward  by  IN  yeai-s.  and  under  it.  as  \\\-U  ns 
tinder  the  Queliec  Act  of  1774,  the  enquiry  proper  under 

hi  law  us  to  the  applicability  of  an  Imperial  Act 

■ii  t.iiii'i-s  of  iv  colony  whs  eliminated,  and  the 

1'iiry  is — Is  the  Imperial  statute  local  in  the  sense 

■  ted  ■'     If  not,  it  is  part  of  the  law  of  Upper 


124 


THE   CANADIAN    CONSTITUTION. 


We  must,  however,  again  repeat  that  we  are  dealing  i 
this  chapter  with  Bng^wh  statutes  of  no  express  application 
t<>  the  colonies,  and  the  Provincial  Act,  40  Geo.  III.  c.  1 
applies  only  to  such  statutes  {t).  Imperial  Acts  which 
/•rujirin  riijitre,  apply  to  us,  are  treated  of  elsewhere.  With 
this  repeated  caution,  we  proceed  to  consider  some  Canadian 
authorities  upon  the  question  of  the  introduction  of  English 
criminal  law  into  Upper  Canada  ((')■ 

In  Beasley,  ijiii.  tam,  v.  Cahill  (r),  it  was  held  that  the 
Imperial  statute,  32  Hen.  VIII.  c.  9,  against  baying  disputed 
titles,  was  in  force  in  Upper  Canada.  It  was  contended 
that  the  statute  was  obsolete,  even  in  England,  and 
Robinson,  C.J.,  remarked  that  this  seemed  to  him  rather 
singular,  as  the  reasons  assigned  in  the  preamble  of  the  Act 
for  its  passing,  were  reasons  sufficient  in  all  times;  but 
nut  withstanding  that  it  seemed  to  have  remained  so  long  a 
dead-letter  in  England,  he  held  the  Act  to  be  in  force  in 
Upper  Canada,  because  ."  it  constitutes  part  of  the  criminal 
law  of  England,  which  we  have  adopted  by  an  express 
statute,  introducing  it  as  it  stood  in  England  on  the  17th 
September,  1792"  (w). 

In  Regina  v.  Mercer  (r),  certain  English  Acts  against 
the  buying  and  selling  of  offices  were  considered  (5  &  (i 
Edward  VI.  c.  10,  and  4!)  Geo.  III.  c.  136}  The  latter  Act 
it  will  be  noticed,  is  of  a  date  sulne  pient  DO  1792,  ami  dues 
not  therefore  fall  within  our  present  enquiry  ;  it  was  how- 
ever held  to  be  of  express  colonial  application,  and  there- 
in Bank  of  TJ.  C.  v.  Betbnne,  4  U.  C.  Q.  B.  (0.  8.)  1H5 ;  see  ante,  p.  09. 
I'll  .Sine*  the  above  was  written,  the  '  Criminal  Law  "  of  Canada  ha* 
bam  codified,  and  (it  is  understood)  all  necessity  for  reference  to  English 
criminal  law  obviated.  As.  however,  the  "  oriniina]  law  *'  nver  which  the 
Uoininimi  parliament  has  legislative  power,  doea  not  cover  the  whole 
field  of  penal  legislation,  what  we  have  written  ma;  still  be  applicable  in 


n  Ontvr 


(•)  a  U.  C.  <j.  B.  Hfc 

(it)  And  see  Purdy  q.  t.  v.  Ryder.  Tay.  2S<j. 

|i|  17  V.  C.  Q.  B.  C83  [  B=i  alw  Foil"  v    Bnllook.  4  U    C,  Q.  B.  480. 
ad  R?^.  v.  Miod  e,  80  U.  C.  Q    If   899. 
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fore  in  force  here.  The  Act  of  Edward  VI.  was  unani- 
mously held  to  be  part  of  our  law.  Robinson,  C.J.,  adverts 
to  the  distinction  between  the  twro  provincial  Acts,  32  Geo. 
III.  and  40  Geo.  III.,  in  the  following  lantniave  : 

"  It  is  denied  that  this  statute  has  any  force  in  Upper 
Canada.  If  that  point  depended  merely  on  the  question  whether 
it  is  included  in  our  adoption  of  the  law  of  England,  under  our 

statute  82  Geo.  III.  c.  1, a  good  deal  might  be 

urged  against  the  application  of  the  statute It 

is  more  to  the  purpose,  I  think,  to  consider  whether  5  &  6 
Edward  VI.  c.  16,  should  not  be  held  to  be  in  force  here  under 
our  adoption  of  the  criminal  law  of  England  by  40  Geo.  III. 
c.  1,  which  enacted 4 that  the  criminal  law  of  England  as  it 
stood  on  the  17th  of  September,  1792,  shall  be,  and  it  was 
thereby  declared  to  be,  the  criminal  law  of  Upper  Canada.  I 
think  it  must  be  held  that  the  statute  formed  part  of  the  criminal 
law  of  England  which  was  thus  introduced." 

McLean  and  Burns,  JJ.,  were  equally  free  from  doubt. 

So  likewise,  in  a  number  of  cases,  the  English  Lottery 
Acts  were  held  to  be  in  force  in  Upper  Canada ;  Cronyn  v. 
Widder  (y)  being  the,  leading  case.  Both  in  this  case  and 
Regina  v.  Mercer,  above  noted,  it  was  urged  that  the 
statutes  were  not  criminal  statutes,  but  with  the  considera- 
tion which  led  the  court  in  each  instance  to  hold  these  Acts 
to  l>e  part  of  the  criminal  law  of  England,  we  have  here 
nothing  to  do.  It  is  more  to  our  purpose  to  observe  that 
having  held  them  to  be  part  of  the  English  criminal  law, 
the  court  applied  them  as  part  of  the  criminal  law  of 
Upper  Canada,  without  entering  upon  any  inquiry  as  to 
their  adaptation  or  want  of  adaptation  to  the  circumstances 
of  Upper  Canada. 

And  in  Reid  v.  Inglis  (z),  Draper,  C.J.,  speaking  of  the 
Act  1  Wm.  &  Mary,  c.  18,  "against  disturbers  of  religious 

(y)  16  U.  C.  Q.  B.  356,  and  see  Corby  v.  McDaniel,  U>.  378.     In  earlier 
cases  referred  to  in  these,  the  Acts  were  not  questioned. 

(z)  12  U.  C.  C.  P.  191. 
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meetings,"  said  :  "I  see  no  reason  for  holding  that  the  Act 
is  not  in  force  here;"  from  which  we  would  infer  that,  in 
his  opinion,  all  English  criminal  statutes  in  force  in  Eng- 
land in  1792,  are  privm  facie  in  force  here  (a). 

And  now — even  at  the  risk  of  a  charge  of  undue  repeti- 
tion— we  must  again  point  out,  that  in  any  case,  the  ques- 
tion whether  or  not  any  particular  British  statute  of  date 
anterior  to  1792,  has  the  force  of  law  in  Ontario,  will 
depend,  in  the  first  place,  upon  the  absence  of  colonial 
legislation — Canadian  or  Provincial,  as  the  case  may  be — 
on  the  subject  matter  involved.  If  there  is  none  such,  then 
the  principles  we  have  enumerated  in  the  cases  we  have 
reviewed,  will  have  to  be  considered,* and  may  be  sum- 
marized shortly  by  saying : 

As  to  the  criminal  law,  no  question  can  arise,  save 
the  one  question — Is  the  act  one  of  general  English  appli- 
cation ?  If  so,  it  is,  in  the  absence  always  of  colonial  legis- 
lation, as  above  specified,  part  of  our  law  under  40  Geo. 
III.  c.  1. 

As  to  pntperty  ami  civil  rights, .the  following  points 
must  be  considered:  (1)  Is  the  Act  one  of  general  English 
application  in  the  sense  we  have  mentioned  (  (2)  If  so,  is 
it  an  Act  properly  applicable  to  the  circumstances — the 
commercial,  religious,  and  social  environments — of  this  pro- 
vince (  (8)  If  not  so  applicable,  or  if  the  matter  is  one  of 
reasonable  doubt,  has  there  l>een  a  legislative  recognition 
of  the  Imperial  Act,  as  being  in  force  here  ?  (4)  Have  the 
decisions  of  the  courts  proceeded  so  clearly  upon  one  line, 
as  to  have  established  a  rule  of  property  or  status  in  the 
province  i 

It  will  be  seen  that,  owing  to  the  recognition  by  Upper 
Canadian  judges  of  the  propriety  of  making  an  inquiry  as 

(a)  See  Sheldon  v.  Law,  3  IT.  C.  Q.  B.  (O.  S.)  S5,  and  Fulton  v.  James, 
5  U.  C.  C.  l\  182  (horse  racing)  ;  Reg.  v.  Milford,  20  O.  R.  306  (9  G«o. 
II.  c.  5,  against  fortune  telling),  and  Reg.  v.  Barnes,  45  U.  C.  Q.  B.  276 
(Lord's  Dav  Act) 


tpplicability  of  any    Imperial    Act   to  the  eireuiu- 

of  tin--  province,  the   principles  upon  which  the 

■  must  rest,  in  the  case  of  an)  given  statute,  are  tin- 

tcepi  as  to  a  iminal  statutes)  us  those  laid  down  in 

■  i   the  Nova  Scotia  and    New    Brunswick 

and  as  we  shall  uereaftei  aee  the  statutes  by  which 

governed    in  the    provinces  more   lately 

■oqmred,  expreaBly  make  "  applicability  "  the  teat  of  their 

action. 

I'll.     Kii-h-li    Jtiit.li'iiitii'H    'i|» n i    tliis   Mihjecl    are  BUffi- 

raferred  to  in  the  extracts  taken  from  the  Canadian 

authorities     As  painted  out  by  Chief  Justice  Halliburton, 

in  tTniacke  v.  Dickson  <''},  those  authorities  lay  down  no 

iiiiitr  principle  to  guide  colonial  judges  in  coming 

to  a  decision  in  this  very  important  matter;  and,  for  thin 

reason,  we  have  gone  more  elaborately  into  the  authorities 

der  provinces  thai ghi  see cesser]    so  Fai  at 

those  older  provinces  alone  are  concerned,   but,  owing  to 

the  comparatively  recenl  dates  which  have  been  fixed  upon 

in   th"   lately  acquired  provinces  (<i.  as   tlie  date   for  the 

(mii  of    English    law,   the   questions  discussed    in 

tlii-  chapter  are  certain  to  be  of   frequent  occurrence  in 

th<*-e  provinces,  and  we,  therefore,   leave   this  chapter  as 

n  ritten. 

s..   far  a»  the  province    of   Ontario   is  concerned,  the 

matter  now  stands : 

-  Co  'I'"  hi"-  mbitiiie  tu  /'i-'ifi-Tttf  niul  civil  right*— 
Hpon  R.  &  O  ( 1887)  &  B.%  in  which,  after  reciting  :(2  Geo. 
Ill    <•    I,   the  Legislative  Assembly  of   Ontario  enact*  as 

•  I.  In  all  matters  of  controversy,  relative  to  property  and 
civil  rights,  resort  shall  continue  to  be  had  to  the  laws  of 
England,  as  they  stood  on  the  said  15th  day  of  October,  1792, 
•a  tiie  rule  for  decision  of  the  same,  and  nil  matteri  relative  ><< 
testimony  and  legal  proof  in   th    investigation  of  fact,  ami  the 


. 


■  Chap,  xill  . 
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ciple  which  runs  through  it  (r).  The  old  juristic  saw,  abi 
j-u-h  e.»t  vagwm  ibi  misera  MrvihiA,  lias  no  moi*e  forcible 
illustration  than  in  the  history  of  the  struggles  of  the 
English  people  to  free  themselves  from  the  despotism  of 
government  by  prerogatives,  unearthed  by  the  industry  of 
servile  lawyers,  and  tortured  into  legal  justification  for 
executive  oppression. 

It  is  absolutely  necessary  to  clear  up  this  vagueness  and 
to  assign  a  definite  position  in  English  jurisprudence  to 
that  branch  of  it  which  relates  to  these  "  prerogatives." 

It  would  be  highly  interesting,  but  altogether  beyond 
the  scope  of  this  work,  to  enter  upon  a  philosophic  enquiry 
into  the  relative  antiquity  of  the  legislative  and  executive 
departments  of  government — the  law-making  and  the  law- 
executing  power — or  even  upon  the  more  limited  enquiry 
into  their  relative  position,  historically  considered,  in  Brit- 
ish jurisprudence.  We  can  merely  say,  that  from  time 
immemorial  there  has  been  a  clear  distinction  drawn  by 
jurists  between  these  two  departments.  If  any  theory  can 
be  said  to  have  legal  validity,  it  would  appear  that  the 
legal  theory  of  British  jurisprudence  is,  that  further  l»ack 
than  any  court  will  look  there  was  a  body  of  law — a  funda- 
mental law  (so  to  speak)  of  the  constitution  (d) — by  virtue 
of  which  both  King  and  Parliament  had  their  legal  being, 
and  by  it  the  relations  of  King  to  Parliament,  and  of  each 
to  the  government  of  the  kingdom,  were  regulated.  This 
common  law  of  England  recognizes  only  one  executive 
magistrate  as  exercising  authority  without  commission 
from  any  other,  within  or  without  the  realm.  That  execu- 
tive magistrate  is  the  occupant  for  the  time  being  of  the 
British  throne.     All  other  magistrates  act  "by  commission 

(c)  Hagarty,  C.J.,  speaks  of  the  *•  boundless  crop  of  venerable  learning 
as  to  pardon  and  prerogative." — 10  O.  A.  R.  at  p.  36. 

(d)  "  The  original  right  of  the  kingdom  and  the  very  natural  consti- 
tution of  our  state  and  policy,"  p?r  Yelverton,  arg.  2  St.  Tr.  483.  And  aee 
Hale's  Hist,  of  the  Common  Law  ;  Broom's  Const.  Law,  2nd  ed.,  p.  245, 
t't  xeq. 
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ation  to  him"  <<■).    Hut  the  power 

>l  this  executive  bead  is  to  execute  the  Lawaof 

: i ii.     He  is  not  above  those  laws,  hut  under  Hum 

being  bound  by  them  equally  with  tin.-  meanest  of  hit* 

Mubjecta     li  foUowa  of  course    thai  ommiasioE  from 

1. 1 ii.  would  earrj  authority  to  aci  otherwise  than  according 

t.  f  ton  (  f)     In  order  to  the  due  execution  of  the  la  wa,  thin 

common  haw  of  England    1ms  invested  the  executive  bead 

(.lin  attributes  and  powers,  and  these  are  collect- 

the  "  prerogatives  of  the  Crown."     The 

■  ■  alter  the  law  of  the  land  was  no  pari  of  these 

lives  (</);  that  powei  rested  exclusively  with  parlia- 

...,,.,-(,  i, i.,  I,,,,  f  which  is  equally  part  ■  >!  the 

.  law.     I'm  In mt  consisted  "i'  the  King  and  the 

i  In  ■  ■  estates  of  the  realm,  Lords  spiritual,  Lords  temporal, 

■ i-    and  its  enactments  were  promulgated  as 

oi  the  Km-  in  parliament1      In  theory,  it  would 

-  defects  in  the  law  were  supposed  to  be  discovered 

■    head  in  the  course  of  the  administration 

■  ,i  poblii  affairs;  whereupon,  in  the  exercise  of  his  pre 
rugntive  right,  vested  in  him  by  the  common  law,  to  sum- 
mon the  tl  '  ill'1  realm,  he  would  mum.'  parlia- 

.i  nemble  in  ordei  that  the  law  might  (if  all  ■ 
■  On  the  Prerogatives  of  the  Crown,"  i. 
ii  i   (i.   :» .   Bnwfa»,  L    ],c   E, 

e  i-ivier  of  (In1  Grown,  without  parliament,  to  make  inch  Liu. 

u-  might  neeni   proper,  for  a  aorvfiutut  territory,  was  nu  exception   in 

lee    was    in    the    nature   nf  executive   action,       Bee 

<'t»rk,  Colonial  Law,  8,  Bi  Campbell  v.  Hail.  Cowp.  201  ;  uri-l  the  vulu 

(«]  to  Leitb  A  Smith's  Blacketone, at  p,  19.     "It  linn  been  *ai,t 

that,  in  raw  of  territory  aoqafred  by  Great  Britain  by  con.jiie-f ,  Imu 

■  iiu.li  *e  the  government  is  not  absolutely  monarchioeJ,  but  tfao  milhority 
|.i  imi-we  laws  ie  vested  in  the  Soverei|pi  conjointly  with  the  two  Hotuee 

vil  Parliament.  Uta  King  therefore  alone  can  exercite  no  prerogative  rii(lit 

hi  impost  moli  lawn  as  he  please*,  and  continently  that  tha  mode 
by  which  the  British  laws  were  introduce* I  into  Canada  after  the  Treaty 
of  Pari*  wa-  oi  no  effect      Be*   thi    opinion  of  C.  .1.  Hey.  '.'  I..  I     Jnt 
I  L.C  Jnr  .  .-■>!.  I,  2nd  pari 

eloo  the  various  judgment!)  in  Stuart  v  Bowman,  -J  I..  0.  R..  and  in  appx. 

M  i  L.  O.  -lur.'-    EJtMali .,  Porayth,  13,  it   ■-,,. 
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be  altered  and  the  defect  remedied.  Parliament,  however 
once  assembled,  might  address  itself,  not  merely  to  the  alter- 
ation desired,  but  to  the  alteration  of  the  law  upon  other, 
matters ;  and  the  other  branches  of  parliament,  or  either  of 
them,  might  Imrgain  for  the  latter  as  the  price  of  the 
former.  In  any  case,  any  and  every  alteration  in  the  law 
agreed  upon  by  the  King  and  the  three  estates  was  there- 
after part  of  the  law,  to  the  execution  of  which  the  power 
and  duty  of  the  King  was  limited.  As  it  is  sometimes,  but 
not  very  intelligibly,  expressed,  the  King's  authority,  as 
executive  head  of  the  nation,  is  subordinate  to  his  authority 
as  caput  ft  fin  in  parliament i  (A).  But  while  parliament 
may  enact  laws — has  enacted  many  laws — even  with  refer- 
ence to  the  prerogatives  of  the  Crown,  their  extent,  and  the 
mode  of  exercising  them,  still,  unless  parliament  goes  to 
the  full  extent  of  law-making  in  any  given  case,  it  cannot 
weaken,  in  the  slightest  degree,  the  legal  effect  of  the 
exercise  by  the  Sovereign  of  a  prerogative  right  attributed 
to  him  by  the  common  law  ;  and  this  legal  effect  is  what 
the  older  writers  particularly  notice. 

So  careful,  indeed — the  old  writers  put  it — is  the  com- 
mon law  in  its  provisions  for  the  due  execution  of  the  laws 
of  the  land :  so  careful  to  provide  a  check  against  any 
legislative  hindrance  to  their  smooth  and  expeditious 
working,  that  the  executive  magistrate — the  Crown — is  by 
the  common  law,  and  for  the  very  purpose  of  protecting 
the  royal  executive  authority  (/•),  a  constituent  branch  of 
parliament:  and  the  consent  of  the  Crown  is  absolutely 
essential  to  the  validity  of  all  Acts.  This  right  to  give  or 
withhold  consent,  has  been  treated  as  itself  one  of  the  pre- 
rogatives of  the  Crown  -the  cover  and  protection  to  all 
the  other  prerogatives  -and  upon  its  exercise  the  law  recog- 

(//)  Sec  Steph.  Comm.  Vol.  II.  p.  IUO,  as  to  the  proper  meaning  of  this 
phrase. 

{/)  Chitty,  On  the  Prerog.  of  the  Crown,  p  3  ;  see  ante,  p.  33,  for  an 
extract  from  Gov.  Cornwallis'  commission,  disclosing  this  reason  in  frank 
terms. 
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nizes  no  limitations.  While  from  time  to  time  parliament 
has  withdrawn  certain  prerogative  riglits  from  the  Crown : 
has,  in  regard  to  others,  required  the  concurrence  of  some 
other  person  or  body  of  persons  in  order  to  their  legal 
exercise;  and  in  many  ways  has  fettered  their  exercise  by 
conditions  as  to  time,  place  and  manner  of  exercise ;  such 
action  has  always  had  the  consent  of  the  Crown,  no  matter 
how  unwillingly,  or  under  what  stress  of  circumstances, 
given ;  and  this  supreme  prerogative — for  prerogative  it  may 
be  called — of  giving  or  withholding  such  consent,  no  power 
short  of  revolution  can  ever  take  away  (j).  This  is  the 
aspect  of  the  question  which  is  pre-eminently  apparent  in 
the  law  books,  and  it  is  the  utter  inadequacy  of  this  one- 
side-of-the-story  mode  of  treatment  which  makes  this 
branch  of  the  law  so  unintelligible  to  the  ordinary  student. 
He  is  haunted  by  the  idea  that  what  he  is  reading  is  largely 
mere  antiquarianism ;  and  yet,  the  statements  made  are 
statements  of  legal  principles  which  he  cannot  gainsay. 
The  points  of  importance  to  a  proper  understanding  of  this 
branch  of  jurisprudence,  are  so  slurred  over,  that  it  is  only 
by  patient  spelling  out  of  what  appear  to  be  treated  as 
minor  subdivisions  that  wre  can  reach  a  satisfactory  solu- 
tion of  the  problem.  As  a  matter  of  history,  parliament — 
perhaps  we  should  say  the  House  of  Commons  —has  always 
found  means  to  secure  the  consent  of  the  Crown  to  the 
enactment  of  laws  on  which  its  heart  was  lient;  and, 
leaving  aside  for  a  moment  the  legal  necessity  for  such  con- 
sent, let  us  work  out  the  other  legal  principles  to  which  we 
have  alluded. 

Back  of  legal  memory,  stands  the  common  law  of  Eng- 
land. "The  law  makes  the  King"  (k) ;  the  attributes  and 
powers  which  attach  to  his  office,  as  executive  head  of  the 

(j)  See  notes  to  sec.  2  of  the  B.  N.  A.  Act,  port,  for  a  reference  to  the 
method  adopted  to  get  over  this  difficulty,  in  the  case  of  the  Bill  of 
Rights— 1  Wm.  A  Mary,  st.  2,  c   2. 

(*)  Bracton,  L.  1,  c.  8;  Hale,  Hist,  of  the  Common  Law;  Broom, 
Const.  Law,  248. 
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nation,  are  part  of  that  common  law ;  are  defined  and 
limited  by  that  law,  and  are  in  aid  of  the  executive  (I). 
Over  against,  or  at  least  distinct  from  the  King,  stands 
Parliament.  It  is  the  creation  of  that  same  common 
law  (?>i),  and  to  parliament  alone  does  that  common  law 
entrust  the  power  to  alter  the  law  of  the  land,  whether 
common  or  statutory,  upon  any  and  every7  conceivable 
subject  matter.  Parliament,  therefore,  can  alter  the  lex 
prerogotiva  (n) ;  and  it  needs  no  very  extensive  knowledge 
of  English  history  to  appreciate  that  the  House  of  Commons 
never  relinquishes  what  it  gains  of  control  over  the  execu- 
tive. The  history  of  English  legislation  is  the  history  of 
curtailment  of  prerogatives,  and  particularly  of  those  pre- 
rogatives in  the  exercise  of  which  any  large  amount  of 
discretion  was  open  to  the  Crown,  as  to  time,  place  and 
manner  of  exercise. 

At  this  stage,  some 'attempt  should  perhaps  be  made  to 
classify  the  "  prerogatives  of  the  Crown "  as  they  are 
enumerated  in  the  works  of  such  writers  as  Hale,  Black- 
stone,  ami  Chitty.  One  large  principle  of  division  appeal's 
in  the  classification  of  prerogatives  into  attributes,  and 
prerogatives  proper.  The  attributes  of  sovereignty,  (or 
pre-eminence),  perfection,  and  perpetuity,  find  expression 
in  the  sayings: — "The  King  is  properly  the  sole  executive 
magistrate"  (V>: — "The  King  can  do  no  wrong";  and — 
4  The  King  never  dies.''  With  these  legal  principles,  and 
their  position  in  English  jurisprudence,  we  need  not  now 
c  mcern  ourselves,  as  they  are  passive. 

(/)  Broom.  310. 

(in)  Steph.  Coram,  (5th  eel.)  vol.  II.  p.  335. 

(in  So  far,  indeed,  does  the  power  of  parliament  over  the  executive 
extend,  that  it  can  not  only  deal  by  legislation,  with  the  hx  prertujativa, 
l)'.:t  it  can  "  make  laws  and  statutes  of  sufficient  force  and  validity  to 
limit  and  bind  the  Crown  and  the  deso'itt,  limitation,  inheritance,  and 
a  i/  eminent]  thereof,"  at  least  the  statute,  (>  Anne,  c.  7,  adjudges  traitors, 
all  who  affirm  the  contrary. 

(<>)  Chitty,  p.  4. 
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The  prerogatives  proper  represented,  according  to  the 
common  law,  powers  of  action  in  connection  with  every 
department  of  executive  government,  administrative  and 
judicial.  Even  those  prerogative  powers  in  connection 
wfith  the  assembling,  proroguing  and  dissolving  of  parlia- 
ment were  in  aid  of  the  executive  (/>).  Chitty'  divides 
these  prerogatives  proper — the  line  of  division  is  not  very 
exact — into: 

1 .  Prerogatives  in  reference  to  fore i/jv  sta ten  avd  affairs, 
«uch  as  the  sending  of  ambassadors,  the  making  of  treaties, 
making  war  and  peace,  and  the  various  acts  of  executive 
government  necessary  in  connection  with  these  various 
matters  (q). 

2.  Prerogatives  arising  from  the  recognized  position 
of  the  Crown  as  Head  of  the  Church,  with  which  we  in 
Canada  need  not  perhaps  trouble  ourselves  (r). 

3.  Prerogatives  in  connection  with  the  assembling,  pro- 
roguing, and  dissolving  of  parliament  (*). 

4.  Prerogatives  annexed  to  the  position  of  the  Crown 
as  the  fountain  of  justice  (t) ;  such  as  the  creation  of 
courts',  the  appointment  of  judges  and  officers  in  connection 
therewith  :  the  pardoning  of  offenders,  and  the  issuing  of 
proclamations. 

o.  Those  prerogatives,  which  flow  from  the  position  of 
the  Crown  as  the  fouvtain  of  honour,  such  as  the  bestow- 
ing of  titles,  franchises,  etc.  (")• 

<>.  The  superintendence'  of  commerce  (>•). 

(/>>  See  ante,  p.  131. 

('/i  Chitty,  89. — These  are  all  matters  which,  for  obvious  reasons,  are 
still  treated  as  matters  of  "  Imperial  "  concern,  and  over  which  therefore 
colonial  legislatures  have  no  legislative  power.     See  Chap.  IX.  post. 

(r)  Chitty,  50.— See  in  re  Lord  Bishop  of  Natal,  3  Moo.  P.  C.  (N.  S.) 
115  ;  Forsyth,  35,  et  se<j. 

{*)  Chitty,  67.— See  Chap.  VIII.  and  notes  to  sees.  38  and  50,  B.  N.  A. 
Act,  po*t. 

(t)  Chitty,  75.  (a)  lb.  107.  (r)  ///.  162. 
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7.  The  prerogatives  in  connection  with  the  collection  of 
the  revenue  (w). 

Sergeant  Stephen  in  his  new  Commentaries  on  the 
Laws  of  England  (founded  on  Blackstone),  adopts  a  some- 
what different  division.  According  to  his  arrangement, 
prerogatives  are  either  direct,  or  by  way  of  exception.  Of 
the  latter  he  says  (x) : 

"  Those  by  way  of  exception  are  such  as  exempt  the  Crown 
from  some  general  rules  established  for  the  rest  of  the  com- 
munity— as  in  the  case  of  the  maxims  that  no  costs  shall  be 
recovered  against  the  Crown ;  that  the  Sovereign  can  never  be  a 
joint-tenant ;  and  that  his  debt  shall  be  preferred  before  a  debt 
to  any  of  his  subjects"  (,y). 

Direct  prerogatives  he  divides  into  three  classes, 
according  as  they  regard,  (1)  the  royal  character;  (2)  the 
royal  authority ;  and  (3)  the  royal  income  (z).  Of  these 
divisions,  the  prerogatives  by  way  of  exception,  and  those 
regarding  the  royal  authority  and  the  royal  income,  corres- 
pond with  Chitty's  division  treating  of  "prerogatives 
proper." 

So  far  as  the  government  of  the  United  Kingdom  is 
concerned,  we  may,  for  reasons  about  to  be  stated,  abandon 
any  further  discussion  in  detail  of  these  prerogatives.  It 
requires  nothing  more  than  a  cursory  glance  at  the  last 
edition  of  Stephen's  Commentaries  to  make  clear  that  par- 
liament has  so  taken  control  of  these  prerogatives ;  has  so 
fettered  their  exercise  by  conditions  as  to  the  manner,  time, 
and  circumstances  of  putting  them  into  execution:  has* 
indeed,  in  such  a  vast  majority  of  cases,  indicated  the  par- 

(w)  lb.  199. 

(x)  Steph.  Comm.  p.  494,  vol.  II.  (5th  ed.). 

(y)  See  Exchange  Bank  v.  Reg.,  11  App.  Cas.  157,  in  which  it  was  held 
that  no  such  prerogative  right  exists  in  Quebec ;  Reg.  v.  Bank  of  Nova 
Scotia,  11  S.  C.  R.  1,  and  Maritime  Bank  v.  Reg.,  17  S.  C.  R.  657  (con- 
trary holding  as  to  Nova  Scotia  and  New  Brunswick).  This  last  case 
has  just  been  affirmed  by  the  Privy  Council.     See  note  (y)  p.  144  pout. 

(z)  See  Chap.  II.  ante  p.  35,  et  seq. 
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taenlar  official  by  whom  they  are  ta  be  sxeretsed,  that — 

■  ,l  in  the  Sovereign's  name     all  discretion 

in  connection  with  them  lias  vanished.     They  have  very 

ceased  to  be  "i nan  law"  prerogatives,  and  are 

tutory  powers,     Bui,  before  entering  upon  a  eon- 

inderation  p>t'  the  position  of  the  colonies  generally,  ami  of 

in  particular,  in  reference  b  i "  prerogative  "  we  must 

:  phaaize  the  legal  principle  (a)  that  tin  lea  prerog- 

■"  wee  pari  of  the  law  of  England,  which  parliament 

e  bo  alter  and  mould  in  such  way  as,  in  the  opinion 

of  parliament,  would  l*wt  conduce  to  the  interests  of  the 

to  put  the  stum-  idea  into  different  language— 

making  power  in  England  has  always  been,  and 

ipreme  over  the  law-executing  power,  their  sphere 

being  one  and    the  same,     We   deaire,  too,  to 

Iniw  attention  t>>  the  fact  that  this  control  by  parliament 

ceeutiv  i    .-\  ists  by  law,  and  apart  altogether  from 

nventions  of  the  constitution,  the  observance  of 

■  cures  harmony  and  co-operation  between  the  two 

[apartments   of    government,  ami    that   this   control    by 

parliament  is,  in  truth,  the  necessary  result  of  the  "  rule  of 

Upon  the  acquisition  ..f  a  colony  what  in  thepositi il 

:  i tan t«  in  reference  to  this  >•■->■  ftrrogitlitii  .'    This 
ueation   h'nds  very  scant  consideration   in  tlie  text 
writera  on  this  branch  of  law.     The  two  following  cjuota- 
linns  exhaust  all  tltat  Chitty  has  tu  say  on  the  subject 

•  Though  allegianoe  be  due  from  everyone  within  the  terri- 
tories subject  to  the  British  Crown,  it  in  tar  from  being  11 
necessary  inference  that  all  the  prerogatives  which  are  vested  in 
Bit  Majesty  by  the  Euglish  laws  are.  therefore,  exercisable  over 
da  within  those  parts  of  HLn  Majesty's  dominions  in 
wbicb  the  English  taws  do  not,  as  such,  prevail.  Doubtles* 
tliose  fundamental  rights  and  principles  on  which  the  King'* 
authority  reals,  and  which  are  necessary  to  maintain  it,  extent 
even  to  sneb  of  His  Majesty's  dominions  as  are  governed  bj  thi 

m|  (ice  Bleph.  Coram.  (5tli  ed  f  382.  rl  Wf 
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own  local  and  separate  laws.      Tlie  King  would  be  nominml 
and  not  substantially,  a  sovereign  over  sueli  ol  bis  dominion- 
tins  were  not  the  case.     Hut  the  various  prerogatives  and  rig! 
of  the  Sovereign,  which  are  merely  local  to  England,  and  do  n 
fundamentally  sustain  the  existence  of  the  Crown,  at  form  i 
pillars  on  which  it  is  supported,  are  not,  it  seen: 
extensible  to  the  colonies,  or  other  British   dominions  whi 
possess  a  local  jurisprudence  distinct  from  that  prevalent  in,  i 
peculiar  to  England.     To  illustrate  this  distinction,  tlie  I 
bates  of  the  King,  sovereignty,  perfection,  and  perpetuity,  I 
are  inherent  in,  and  constitute  hi-  Majesty's  political  eapad 
prevail  in  every  part  of  the  territories  subject  b 
Crown,   by  whatever  peculiar  or  internal   taws 
governed.     The  King  is  the  bead  o(  the  Church;  f*  pM 
■  ■  thart  ■■<  iffli'htiiin  :    and  is  generalissimo  throughout  i 
dominions ;  hi  every  part  ol  them  hie  Majestj  : 
to  make  war  aod  peace;  hut  in  countries  which,  though  dtf 
dent  on  the  British  Crown,  have  different  mid  local  lam  Ebx  t] 
internal  governance.  <<■.  i-n'  iwttauet,  the  plantotiuH* 
the  minor  prerogatives  and  in  uresis  of  the  Crown  must 
la  ted  and  governed  by  the  peculiar  and  established  law  ol  tin 
place  (/-).     Though,  if  such  law  be  silenl  on  tb(  subject,  i 
appear  that  the  prerogative. -as  established   by  tin   El  -li.-li  I 
prevails  in  every  respect;  subject,  perhaps,  to  exceptions  wh. 
the  differences  between  the  constitution  of  this  c  u 
of  the  dependent  dominion  may  necewsarily  create  in 

.     .     In  every  question,  therefore,  which  arises  between 
King  and  his  colonies  respecting  the  prerogative,  the  first  o 

■  .  ■■it  granted  to  the  inhabits] 
be  sih  ol  on  the  subject,  it  cannot  he  doubted  I 
prerogatives  in    the   colonies   are   precisely   thosi 
which  he  may  exercise  in  the  mother  country.     The  n 
tires  in  the  colonies,  unless  whore  it  is   abridged  by  grunts,  i 
e).  is  that  power  over  the  subjects,  con  iidered  either  sapus 
or  collectively,  which,  by    the  common   law  of   England,  i 
Acts  of  parliament  aud  grants  of  liberties,  e 

Exchange  Bank  v.  Hew..  11  App.  Cm.  157.  with   wtAeh  ■ 
pan  Uarttinu  Buth  i    Re*.,  17  B.C.  B,  667. 

the  ohartor  is  an  Imperial  Act 
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from  the  Crown  to  the  subject,  the  King  could  rightfully  exercise 
in  England  "  (</). 

The  statements  contained  in  these  passages,  are  not  very 
definite  ;  but  bearing  in  mind  the  two  methods  of  acquiring 
colonies, — by  conquest  (or  cession)  and  by  settlement — 
and  applying  to  each  type  the  rules  indicated,  it  may  be 
laid  down  :  (1)  That  in  a  conquered  or  ceded  colony  wdiich 
continues  to  be  governed  by  a  foreign  law  (e),  the  lex  pre- 
Totjtitiru  of  English  jurisprudence,  is  to  l>e  no  more  deemed 
in  force  there,  than  is  any  other  branch  of  English  law  (/), 
subject  as  Chitty  puts  it,  to  the  operation" therein,  of  those 
fundamental  rights  and-  principles  on  wrhich  the  Kings 
authority  rests  and  which  are  necessary  to  maintain  it ; 
(2)  That  in  a  settled  colony  the  lex  prerogutivu  of  English 
law  is  canned  with  them  by  the  settlers,  just  to  the  same 
extent  and  with  the  same  conditions  as  to  applicability  (ry), 
as  is  the  case  with  the  other  branches  of  the  common  law, 
and  the  prerogative  rights  of  the  crown  are  capable  of 
exercise  in  the  execution  of  the  law  of  a  colony  not  having 
a  legislative  body,  only  to  the  extent  indicated  in  the 
commissions  of  the  executive  officers  who  may  be  sent 
out  ( h ). 

The  point  of  supreme  importance  to  us  is  not  however 
brought  out,  (except  by  inference)  but  it  is  a  clear  and 
undoubted  rule  of  English  law,  that  upon  the  establishment, 
by  charter  or  Imperial  Act,  of  a  local  legislature  within 
a  c<>l<»:iy,  that  legislature  is,  within  the  sphere  of  its 
authority  (be  that  sphere  large  or  small ),  possessed  of  plenary 
powers  of  law-making,  and  may,  with  of  course  the  consent 

id\  Chitty,  25-32. 

(f)  See  Forsyth,  12,  et  *eq.:  Dicey,  Law  of  the  Const.,  51,  note. 

( t  )  In  some  instances  this  rule  has  increased  the  powers  of  the  execu- 
tive— iia>  invested  the  executive  officers  with  a  wide  discretionary  author- 
ity— simply  because  the  foreign  law  in  force  in  such  colony  recognized 
the  existence  of  such  wide  discretion  in  executive  government ;  see  Reg. 
v.  Picto:i,  30  St.  Tr.  225;  Forsyth,  87. 

(g)  See  Chap.  V.,  ante.  (h)  See  Chap.  VIII,  post. 
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of  the  Crown  a8  a  constituent  branch  of  the  legislature, 
alter  and  mould  the  lex  jyrerogativa  as  to  the  colony,  to  a» 
full  an  extent  as  the  British  parliament  can  alter  and  mould 
it  as  to  the  United  Kingdom  (i).  Thereafter  the  exercise 
by  the  Crown,  or  any  officer  of  the  Crown  of  any  preroga- 
tive right  recognised  by  the  law  of  England,  would  be  in 
the  colony  illegal,  unless  it  were  also  a  prerogative  right 
by  the  laiv  of  the  cohmy  ;  and  that  would,  of  course,  depend 
on  the  will  of  the  colonial  legislature  as  to  all  matters 
confided  to  its  authority.  The  proclamation  which  followed 
the  Treaty  of  Paris,  made  provision  (j)  for  the  calling 
together  in  Canada,  Grenada,  and  East  and  West  Florida,  of 
"  general  assemblys,"  empowered  "  to  make,  constitute,  and 
ordain  laws.  .  .  for  the  public  peace,  welfare,  and  good 
government  of  our  said  colonies  and  of  the  people  and 
inhabitants  thereof " ;  and  Lord  Mansfield  held  (£),  that 
the  effect  of  this  was  to  prevent  the  Crown  from  thereafter 
exercising  legislative  authority  within  the  colony.  The 
act  of  legislative  authority  questioned  in  that  case,  was- 
the  imposition  by  Imperial  Order  in  Council,  of  an  export 
tax  on  certain  commodities,  which  strikes  one  as  an  act  of 
executive  government  rather  than  of  legislation ;  but  how- 
ever that  may  be  viewed,  the  reason  given  for  the  decision 
was,  that  the  Crown,  (I.e.,  the  executive  authority  of 
England),  was  irrevocably  pledged  "  that  the  subordinate 
(I)  legislation  over  the  island  should  be  exercised  by  an 
Assembly,  with  the  consent  of  the  Governor  in  Council,  in 
like  manner  as  in  the  other  provinces  under  the  King,"  and 
settlers  were  guaranteed  a  government  by,  and  according 
to  the  laws  made  by  such  subordinate   assembly.     To  the 

(i)  Chitty,  p.  37. 

( j)  Perhaps  we  should  say  that  it  announced  that  provision  had  been 
made,  in  the  commissions  to  the  governors  of  those  provinces,  for,  etc. 
See  ante,  p.  34. 

(*)  Campbell  v.  Hall,  Cowp.  204 ;  see  Phillips  v.  Eyre,  L.  R.  6  Q.  B. 
at  p.  19. 

(/)  i.e.,  subordinate  to  the  Imperial  Parliament. 


PREROGATIVES   OF   THE   CROWN.  141 

like  effect  is  the  comparatively  recent  decision  (m)  of  the 
Judicial  Committee  of  the  Privy  Council,  that  "after  a 
colony  or  settlement  has  received  legislative  institutions, 
the  Crown  (subject  to  the  special  provision  of  any  Act  of 
parliament  (v),  stands  in  the  same  relation  to  that  colony  or 
settlement  as  it  does  to  the  United  Kingdom."  The 
decision  in  this  last  case  was  that  the  Crowni  has  no  power 
to  constitute,  by  letters  patent,  a  bishopric  or  appoint  a 
bishop,  (with  ecclesiastical  jurisdiction)  in  a  colony  pos- 
sessed of  an  independent  legislature.  And  in  a  still  later 
case  (o)  the  Judicial  Committee  of  the  Privy  Council  held 
that  the  Crown  is  bound  by  colonial  legislation  and  in 
Quebec  is  entitled  to  no  priority  over  other  creditors  because 
"the  subject  of  priorities  is  exhaustively  dealt  writh  by 
them " — /.  e.  by  the  Codes  passed  by  the  parliament  of 
(old)  Canada,  and  continued  in  force  in  Quebec  by  the 
B.  N.  A.  Act,  s.  129, — "so  that  the-  Grown  con  claim  vo 
j/riorify  except  what  i#  alUrwed  by  them." 

The  legislatures  existing  in  Canada,  both  Dominion 
and  provincial,  are  statutory — i.e.,  they  exist  under  the 
authority  of  the  B.  N.  A.  Act — with  the  exception,  to  a 
partial  extent,  of  the  legislatures  of  New  Brunswick  and 
Nova  Scotia,  whose  sphere  of  local  authority  is  alone  statu- 
tory: and  this  fact,  of  course,  makes  the  argument  a  fortiori 
in  the  case  of  Canada.  Certainly  no  act  of  the  executive  in 
England  can  be  upheld  against  the  provisions  of  an  Imperial 
statute.  The  powers  of  our  Canadian  parliaments  have 
l)een  again  and  again  declared  to  be,  within  their  sphere, 
plenary  powers  of  legislation.  It  is  unnecessary  to  labor 
further  upon  this  point,  for  a  glance  through  our  statute 
books  will  disclose  that  our  colonial  parliaments  have 
legislated  with  regard  to  the  exercise  of  the  vast  majority 
of  the  prerogatives  of  the  Crown  down   to  the   smallest 

(ro)  In  re  Lord  Bishop  of  Natal,  3  Moo.  P.  C.  (N.  S.)  115. 

(n)  i.e.,  of  the  Imperial  Parliament. 

(o)  Exchange  Bank  v.  Reg.,  11  App.  Cas.  157. 
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detail,  and  the  discretionary  power  of  the  executive  is 
reduced  to  a  minimum,  as  in  the  United  Kingdom.  It  may, 
however,  be  a^ain  remarked  that  now  that  executive 
responsibility  to  parliament,  and  through  parliament  to 
the  electorate,  is  so  thoroughly  recognized,  and  the  "  con- 
ventions "  of  the  constitution  which  ensure  such  responsi- 
bility, so  universally  observed,  the  tendency  of  legislation 
is  to  increase  the  amount  of  discretion  allowed  to  the 
executive  officers  in  the  various  departments  of  the  public 
service ;  but  this  is  not  a  matter  of  prerogative  (a  common 
law  right)  but  a  statutory  discretion. 

A  rule  frequently  laid  down  in  the  authorities  that  a 
statute  is  not  to  be  construed  to  deprive  the  Crown  of  any 
prerogative  right  unless  the  intention  so  to  do  is  expressed 
in  explicit  terms,  or  arises  by  irresistible  inference  (/>) 
should,  perhaps,  be  here  adverted  to.  It  applies  to 
colonial  legislation  (q)  as  well  as  to  Imperial,  and  the  case 
of  Exchange  Bank  v.  Reg.  (r)  is  a  good  illustration  of  the 
"  irresistible  inference  "  which  arises  in  cases  where  a  statute 
purports  to  be  exhaustive  legislation  in  reference  to  a  par- 
ticular subject  matter :  in  which  case  the  Crown  is  limited 
to  the  rights  and  privileges  (if  any)  conferred  by  the 
statute.  Applying  this  to  the  B.  N.  A.  Act,  it  appears  that 
the  executive  government  of  Canada  is  to  be  carried  on  by 
the  Governor-General  (*)  and  the  executive  government  of 
the  several  provinces  by  the  respective  Lieutenant-Gover- 
nors thereof  (0,  and  that  the  Act  taken  as  a  whole  "  makes 
an  elaborate  distribution  of  the  whole  field  of  legislative 
authority"  (a):  and  it  follows  irresistibly  that  the  preroga- 
tives of  the  Crown,  so  far  as  thev  are  exerciseable  in  Canada, 

(p)  Maxwell  "  On  the  Interpretation  of  Statutes,"  p.  161.  And  see, 
as  to  appeals  from  the  colonies  to  her  Majesty  in  her  Privy  Council, 
Reg.  v.  Bertrand,  L.  R.  1  P.  C.  520. 

(tj)  See  Maritime  Bank  v.  Re^.,  17  S.  C.  R.  057,  (affirmed  in  P.  C— 
see  note  (y)  p.  144  po*t)  and  the  *'  Interpretation  Acts  "  of  the  Dominion, 
and  the  various  provinces,  of  Canada. 

(r)  Ante,  p.  141.      (*)  Sec.  10;  and  see  notes  to  sec.  U.         (t)  Sec.  62. 

(»<)  Bank  of  Toronto  v.  Lambe,  12  App.  Ca«.  at  p.  587. 
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or  in  say  province  thereof,  moat  be  exercised— in  her 
Kajwty'H  name  1  u)  -by  the  officer  who  by  the  B.  N.  A.  Ad 

is  -ntnistfii  with  ih<-  carrying  cm  of  government,"  and 
cannot  lie  axerrased  by  the  Queen  ■■■■..  through  the  Ini- 
pwiiil  authorities — except  in  matters  over  which  none  <<( 
oar  leifisliitim-s  have  legislative  power. 

ffeahiil!  haw  iicf'd^inii  t.n  refer  with  couwiderahle  fre- 
qneocy  to  the  limitations  upon  colonial  legislative  power 
irimg  Emm  Hie  colonial  stains,  and  it  is  to  be  observed 
tint  the  prerogativee  of  the  Crown  relating  to  "Foreign 
(w)  including  notne  as  to  military  matters,  have 
Mtbeefl  placed  within  colonial  legislative  power.  I  mt  aiv 
radar  the  control  of  the  Imperial  parliament  for  the 
nasona  (which  Indeed  are  ohvioua)  indicated  in  an  earlier 
compter  (' )  But  we  again  repeat  -if  happily  repetition 
limy  in  iliis instance  emphasise  the  principle  which  appear* 
In  11s  so  important — that  in  every  cane  the  power  which 
mkea    the    law    upon    any    given    mibject    matter,    must 

(i)  II.  N.  &.  Act.  sec.  it  and  notes  thereto,  p-"l. 

[*)  See  note.  .iiKr.  p.  135. 

|x)  And  see  notes  to  sec.  «  of  the  B.  N.  A.  Act,  ;iu./.  The  prerogative* 
rta ted  in  Ihc  Crown  as  the  Fountain  u/  Honor  are  looked  upon  as  (so  to 
■|ieak)  prerogatives  at  large  and  not  connected  with  any  particular 
'lejmrttnent  of  executive  government.  The  dispute  aa  to  the  position  of 
provincial  Q.C.'s  would  seem  to  narrow  itself  down  to  the  question, 
whether  the  appointment  is  one  i;onnected  with  the  nil  ministration  of 
justice,  or  simply  an  honorary  title  If  the  former,  then  both  the 
Dominion  and  Provincial  executives  would  appear  to  have  the  power — 
rich  in  relation  to  the  courts  A  ltoriiiiiion  or  l'rovinuiul  i.-nntiou,  as  the 
rise  might  be.  If  the  latter,  then  neither  would  appear  to  have  it,  any 
more  than  either  could  make  a  'nan  a  knight.  If  there  were  no  "bound- 
less crop  of  venerable  learning"  to  prejndice  one's  judgment,  and  if 
members  of  the  bar  are  really  officers  of  the  courts,  it  would  seem 
reasonably  clear  that  the  prerogative  is  one  relating  to  the  organisation 
of  courts,  as  to  which  both  governments  have  powers  conferred  upon 
them  by  the  H.  N.  A.  Act.  See  poaf.  Chap.  XI.  In  Reg.  v.  Ainer. 
li  U.  C.  Q.  B.  391,  the  power  to  issue  commissions  of  Oyer  and  Terminer 
-terns  to  have  been  treated  as  a  prerogative  at  large  ;  but  it  is  submitted 
there  are  none  such  in  relation  to  our  self-government ;  certainly  none 
are  conferred  on  the  Governor- General  by  his  m 
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according  to  English  law  be  the  power  which  controls  the 
execution  of  that  law  in  every  detail.  We  have  tried  to 
make  this  clear  as  to  the  colonies,  and  where  those  colonies 
have  what  has  been  termed  a  "  unitarian  "  form  of  govern- 
ment the  rule  would  seem  to  be  recognized  by  judicial 
decision,  and  the  universal  practice  of  the  legislatures  of 
such  "  unitarian  "  colonies.  A  clear  appreciation  of  the 
principle  will  make  it  apparent  that  it  applies  to  the 
different  governments  of  Canada;  and  that  when  we  find  the 
legislature  of  the  Dominion  empowered  to  make  laws  upon 
any  given  subject  matter,  any  prerogative  right  capable  of 
exercise  in  relation  to  such  matter,  must,  and  can  only  be 
exercised  by  the  executive  of  the  Dominion,  and  so  of  each 
of  the  Provincial  governments  (y).  The  division  of  the 
field  of  government  between  the  Dominion  and  the  pro- 
vinces is  therefore  a  division  along  the  line  of  subject 
matters,  and  the  whole  power  of  government,  legislative 
and  executive,  in  relation  to  any  given  subject  matter, 
rests  in  that  government  to  which  it  is  assigned  for  legis- 
lative purposes. 

(y)  See  per  Burton,  J. A.,  in  Attorney  General  (Can.)  v.  Attorney- 
General  (Ont.),  19  O.  A.  R.  at  p.  38.  Since  the  above  wag  written,  the 
report  of  the  judgment  of  the  Judicial  Committee  of  the  Privy  Council 
in  Liquidators  of  Maritime  Bank  v.  Receiver  General  of  New  Brunswick 
has  appeared.  It  affirms  the  text.  See  Times  Law  lleport*,  6  July,  1892. 
We  shall  have  occasion  to  refer  to  it  again. 
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EXECUTIVE    CHECKS   ON    COLONIAL  LEGISLATION. 

The  position  of  the  crown  as  a  branch  of  the  Imperial 
parliament,  and  the  reason  therefor,  is  very  clearly  ex- 
pressed in  a  work  to  which  frequent  reference  was  made  in 
the  last  chapter  (a): 

"  The  king  is,  therefore,  very  properly  a  constituent  part  of 
parliament,  in  which  capacity  he  possesses  the  means  of  preserv- 
ing inviolate  his  rights  and  prerogatives  as  supreme  executive 
magistrate,  by  withholding  his  assent  at  pleasure,  and  without 
.stating  any  reason,  to  the  enactment  of  provisions  tending  to 
their  prejudice  (//).  It  is  however  only  for  the  purpose  of  protect- 
intj  the  royal  executive  authority,  that  the  constitution  has  assigned 
to  the  king  a  share  in  legislation;  this  purpose  is  sufficiently 
insured  by  placing  in  the  crown,  the  negative  power  of  rejecting 
suggested  laws.  The  royal  legislative  right  is  not  of  the  delib- 
erative kind  ;  the  crown  has  no  power  to  propound  laws. 
Important  therefore  as  this  prerogative  of  rejection  is  as  a  shield 
against  rebellious  encroachments,  as  a  preservative  of  the  royal 
-executive  functions,  it  is  in  other  points  of  view  of  a  limited  and 
negative  nature." 

We  have  already  (')  quoted  from  the  commission  to 
<iovernor  Comwallis,  of  Nova  Scotia,  the  clause  which  so 
frankly  states  the  same  reason  for  the  negative  voice  given 

(a)  Cliittv,  "  On  the  Prerogatives  of  the  Crown,"  p.  3. 
Ah)  See  Chap.  VI.  (c)  Ante,  p.  33. 

C\x.  Con.— 10 
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to  the  early  governors.  It  must  be  borne  in  mind,  how- 
ever, that  in  those  days  the  "  literary  theory "  prevailed 
which  assigned  to  the  legislative  and  executive  departments, 
of  government,  not  only  distinct  but  independent  powers. 
With  the  growth  in  England  and  the  colonies,  of  the  prin- 
ciple of  responsible  government — through  the  medium  of 
an  executive  responsible,  through  parliament,  to  the  elec- 
torate— the  negative  voice  allowed  to  the  governor  of  a 
colony  very  largely  ceased  to  find  utterance  in  preservation 
of  prerogative,  and  came  to  be  employed  as  the  up-bolder, 
rather,  of  the  supremacy  of  the  Imperial  parliament.  And 
so  with  reference  to  the  second  negative  allowed  by  the 
common  law  to  the  occupant  of  the  throne,  over  all  acts  of 
subordinate  legislative  bodies  throughout  the  Empire  (*/); 
that  second  negative  came  to  be  exercised  subject  to  the 
"conventions  of  the  constitution"  which  limit  the  interfer- 
ence of  the  Home  government  with  colonial  legislation,  to 
interference  in  relation  to  matters  of  Imperial  concern — to 
securing  unity  of  national  purpose  and  method  throughout 
the  various  parts  of  a  world-wide  Empire.  In  other  words, 
the  true  federal  idea — the  reconciliation  of  national  unity 
with  local  self-government  (>) — dominates  this  phase  of  our 
relationship  to  the  mother  country,  just  as  it  now  deter- 
mines the  extent  to  which  the  British  parliament  shall 
legislate,  as  an  fm/H'ri<tl  parliament,  for  the  colonial  por- 
tions of  the  Empire.  This  is  the  conventional  aspect. 
What  is  the  legal  position  ( 

In  former  chapters  the  paramount  legislative  authority 
of  the  Imperial  parliament  has  lieen  pointed  out,  and  the 
necessity  for  a  careful  distinction  between  its  unlimited 
extent,  legally  speaking,  and  its  limited  operation,  "  conven- 
tionally "  considered,  insisted  uj>on.  And,  just  as  we  may 
have  laws  enacted  for  us  by  an  authority  entirely  external, 
so    we    may   have   the  delilierate    utterances  of    what    we 

(<i)  See  Chitty,  at  p.  25 — paHHage  quoted  ante,  p.  13S. 
(?)  See  ante,  p.  s. 
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'II  the  two  colonial  branched  of  our  Canadian  pHi-lia- 
ment — ''ills  which  have  passed  both  Commons  and  Senate 

— denied    legal    opera* as  Acts  of  parliament,  by  the 

iif  Hei  Majesty  -  representative  u>  assent  thereto  in 

By  express  provisi [  the  B.  N.  A.  Art  (/),the  Qoeen 

'I  tituiTit  branch  of  the  parliament  of  Canada,  and 
Ht*r  aasenl  i-  neceaaari   before  s  bill  can  become  law.     Her 
Qtative  the  ( in',  i  1 1 m>i  QeneraJ of  Canada, may  refnBe 
&nt!  or  he  maj  reserve  the  bill  for  the  considera- 
tion    "t     fin'    l,li ii     in     Council     (that     is     t.i    sjiy.    .if    the 

Imperial  government  i.  and  upon  such  consideration,  assent 
withheld:    or,  the  Governor-Genera]    having   as- 
uented  and  (he  bill  having  passed  into  Aet  uf  parliament, 
it  limy,  within  twu  years  from  its  receipt  by  the  Secretary 
uf  Stnt>*  in   England,   he  disallowed,  and  "such  disallow- 
ance •      being  signified  liy  the  Governor-General 
ahatl  annul  the  Act  From  and  after  the  day  of 
:i:iii:iti.,n  '     Now,  it  matters  not  what  may  he  the 
reasons,    assigned    or    unassigned,    for    withholding    the 
assent   to  s   bill,  or  for  disallowing  an  Act  of  the 

...  parhauienl     H (feet  is,  that  in  the  former  case, 

tin-  bill   is  as  if  it  never   had   been:    in  the   latter.it  iw 
ed  hy  tin-  Imperial  government. 
To  deal  with  the  different  phases  "I"  this  subject,  more 
in  detail,  we  quote  first,  section  55  of  the  B.  N.  A.  Act: 

■■  Where  a  bill  passed  by  the  bouses ol  tbe  parliament  is  pre- 
wilted  to  the  (iovernor-tienernl  for  tbe  Queen's  assent,  he  saall 
teoording  to  his  discretion,  but  subject  to  the  provision* 
of  this  Act  and  to  her  Majesty's  instructions,  either  that  be 
assents  thereto  in  the  Queen's  name,  or  that  be  withholds  the 
Queen's  assent,  or  that  he  reserves  the  bill  for  the  signification 
of  the  Queen's  pleasure." 


if)  Sw..   17,   ana  aee  abo  see.  H. 
branch  of  tbe  provincial  leipalative  a 
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The  exercise  by  the  Governor-General  of  this  discretion;' 
ary  power  cannot  be  legally  questioned.  Doubt  having  been 
expromcd  as  to  the  legal  efficacy  of  colonial  enactments 
when  assented  to  by  »  Governor,  contrary  t.>  his  inetrne- 
li.ms.  that  doubt  was  get  at  rest  by  the  CotanaJ  Lavs 
Validity  Act,  1868,  the  fourth  section  "I*  which  enaeta: 

"No  colonial  law,  passed  with  the  concurrence  of  or  as- 
seated  to  bj  the  governor  of  any  colony,  or  to  be  hereafter  so 
passed  or  assented  to,  shall  he,  or  oe  deemed  to  have  been,  void 
or  inoperative  by  reason  only  of  any  instructions  with  reference 
to  such  law,  in-  the  subject  thereof,  which  may  have  been  given 
to  such  governor  by  or  on  behalf  of  Her  Majesty,  by  any  instru- 
ment other  than  the  let*  n  pa I  or  instrument  authorizing 

such  Governor  to  concur  in  paseixujttor  to  assent  to  laws  fur 
the  peace,  orJ  -.  and  good  government  'f  nwh  colony,  even 
though  such  instructions  maj  I*  referred  to  in  such  letters 
l  atent,  or  [est  mentioned  instrument." 

,s  . .  •! ■■■:. f ■!!■  while  the  assent  -:f  the  Governor-General 
in  the  Queen's  name,  or  in  the  case  of  a  reserved  bill — 
his  signification  of  the  Queen's  assent  is  absolutely  essen- 
tial bo  the  validity  of  all  Acta  of  the  parliament  of  Canada, 
that  assent  once  given  bo  any  Art.  such  Act  (if  within  the 
legislative  competence  of  parliament)  becomes  law,  subject 
only  t"  the  power  of  disallowance  by  the  Quean  in  Council 
This  power  i*  recognized,  and  the  mode  >>t"  its  execcaae 
defined  by  the  66th  section  of  the  ft  N  A.  Act: 

"Where  the  Governor-Genera]  assents  to  a  bill  in  the 
Queen's  name,  hi'  shall,  by  the  lirst  convenient  opportunity, 
send    an   authentic   COPJ    ol    the   Art    to   one   o(    Hit    M 

Principal  Beeretariea  of  State,  and  if  the  Queen  m  Oounoil, 
within  two  rears  after  receipt  thereof  by  the  Secretary  of  Btate, 
tl links  lit  to  disallow  the  Act,  such  ilisullowiiuce  (with  a  certifi- 
cate of  tli"  Secretary  of  State  of  the  Jay  on  which  the  Act  was 
received  by  him)  being  signified  by  the  Govemor-tJeneral,  by 
speech  or  message  to  each  of  Hie  houses  of  the  parliament,  or 
by  proclamation,  shall  annul  the  Act  from  and  after  the  day  of  • 
such  sign ili cation." 
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In  this  section  it  is  material  to  note  the  limitation  of  the 
time  within  which  the  disallowance  must  take  place.  At 
common  law,  no  such  time  limit  existed,  and  this  is  one  of 
those  instances  (to  which  reference  was  made  in  the  last 
chapter)  of  the  conversion  of  a  common  law  prerogative 
into  a  statutory  power.  The  two  years  being  allowed  to 
pass,  without  such  disallowance  by  order  in  council — for 
that  is  the  method  prescribed — the  executive  department 
of  the  Imperial  government  can  no  longer  interfere  with 
the  operation  of  the  Act ;  nothing  short  of  "  repugnant " 
Imperial  legislation  can  weaken  its  validity. 

The  Governor-General,  however,  as  has  been  noticed, 
may,  in  the  case  of  any  bill  presented  to  him,  exercise  his 
discretion,  by  neither  giving  nor  withholding  the  assent  of 
the  Crown  thereto;  a  third  course  is  expressly  allowed 
him ;  namely,  to  reserve  the  bill  for  the  signification  of  the 
Queen  s  pleasure  (</) ;  and  by  section  57  of  the  B.  N.  A. 
Act,  it  is  enacted : 

*'  A  bill  reserved  for  the  signification  of  the  Queen's  pleasure 
shall  not  have  any  force  unless  and  until  within  two  years  from 
the  day  on  which  it  was  presented  to  the  Governor- General  for 
the  Queen's  assent,  the  Governor- General  signifies  by  speech 
or  message  to  each  of  the  houses  of  the  parliament,  or  by 
proclamation,  that  it  has  received  the  assent  of  the  Queen  in 
council    ....'* 

As  we  are  now  dealing  with  questions  which  arise  out 
of  our  colonial  relation  to  Great  Britain,  it  is  perhaj/s  tetter 
to  defer  consideration  of  the  power  of  the  Lieutenant- 
Governor  of  a  province,  to  withhold  the  Queen's  assent 
from  bills  passed  by  the  legislative  assembly  of  his  province. 
and  of  the  power  of  the  Governor-General  fin  Council;  to 
disallow  Acta  of  the  provincial  legislative  assemblies,  until 
we  come  to  discuss*  the  Canadian  constitution  in  its  internal 
aspect  (/<)- 
(*j)  Sec  55. 

.(h)  See  next  chapter,  where  will  tlto  be  \<mxA  *fuut  ini\r*z  ofc**rvi^ 
turns  on  the  "  cooTentiaaal  ~  limit*  tet  t/>  tin*  txitraw:  *A  it*  Imperial 
power  of 


THE  CONNECTING  LINK— THE  OOVEBNOB- 
GENERAL  («). 

Ill  popular  phraseology,  tin.'  IJoviTixnMiunnml  in  tlie 
"  Queen's  representative  "  in  Canada,  mid  in  the  popular 
mind  there  is  an  idea,  vague  no  doubt,  but  still  deeply 
ingrained,  that  he  is  clothed  with  Urge  and  viee-rega] 
attributes,  standing  to  us  in  much  the  same  position  as  her 
Majesty  occupies  towards  her  subjects  within  the  borders 
of  the  United  Kingdom.  But  to  the  constitutional  lawyer 
learned  in  the  Dryasdust  precedents  (as  Carlylean  laymen 
would  doulitless  term  them)  which  define  the  legal  position 
of  it  Colonial  Governor,  he  appears  in  the  light  of  an  officer 
clothed  with  an  authority  strictly  limited  ('•).  whose  every 
act  as  governor  must  he  legally  justified  (»■)  by  the  terms  of 
her  Majesty's  commission  appointing  him  to  till  the  office, 
and  whose  capacity  as  representative  is  not  general,  but 

(a)  S°e  Broom,  ■•  Const.  Lnw,"  r.  «22,  el  wq.  ;  Forsyth,  p.  84  et  teq,  -. 
Todd,  "Purl.  Gov.  in  Brit.  Col."  It  would  appear  that  Sir.  Todd's  work 
was  written  in  order  to  inculcate  a  proper  appreciation  of  the  importance 
of  the  office;  nee  p.  664  of  hia  bonk.  See  also  Art.  in  Law  Max-  for 
Nov.,  lWil  |Vol,  121,  at  p.  Ml,  el  «t./.,  quoting  with  approval  the  language 

I 'f    '    L.   Vi-i-V   "Ml'    i-nlulli;,]     III  IV  \  IT  "  -A.     Sllllirt,   lulVtu'll  ti-.     7M .   lit  IV*  I        111   11 

work  published  in  1H32,  "On  the  functions  and  dntiee  of  the  governor  of 
a  British  province." 

{h\  Cameron  V.  Kyte,  3  Knapp,  P.  C.  332;  Hill  v.  Bigge,  3  Moo.  P  C. 
4BS;  Mnsgraie  v.  Piilido.  L.  R.  5  App.  Cas.  102.  « 

(.-)  Oliver  v.  Bentinck.  3  Taant.  4»0 ;  Raphael  v.  Verelst  i!  W.  Black. 
1080;  anil  MMM  in  last  mile. 
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special. — in  principle  not  more  general,  and  not  leas  .special, 
than  that  of  the  most  unlettered  Doglnjrry  on  the  magis- 
terial lx'nch  of  a  hack  township  ('/),  the  powers,  authorities 
and  functions  of  each  appearing  in,  and  Ixung  limited  by, 
the  terms  of  their  respective  commissions. 

A  word  of  caution  should  perhaps  he  written  at  this 
utage  of  our  inquiry.  In  order  that  the  reader  may  not  l>e 
led  to  underrate  the  importance, — from  a  political  stand- 
point— of  a  governor's  position,  and  the  varied  and  respon- 
sible duties  which  are  put  upon  him  by  her  Majesty's  com- 
mission (/'),  it  may  be  again  observed  that  we  are  now 
looking  at  his  position  from  the  standpoint  of  the  lawyer, 
and  not  that  of  the  statesman.  In  some  respects  it  may 
indeed  lx*  said  that  the  law  recognizes  as  legal ly  effective, 
various  acts  of  a  governor,  which  constitutional  usage 
would  emphatically  condemn,  and  the  doing  of  which  would 
afford  ample  ground  for  his  recall :  while  on  the  other  hand, 
a  governor  may  by  one  and  the  same  act'incur  civil  or  even 
criminal  liability,  and  win  the  approbation  of  his  Imperial 
HUperiors.  We  cannot  too  rigorously  insist  on  the  distinc- 
tion frequently  pointed  out  in  the  foregoing  pages,  between 
the  fa/til  and  the  convent 'wind,  under  the  British  system  of 
government.  We  shall  have  occasion  to  refer  more  at 
length  hereafter,  to  the  limits  within  which  the  legal  powers 
of  a  governor  should  find  scope  for  "  conventional"  exercise: 
but,  as  was  pointed  out  in  reference  to  the  exercise  by  the 
Imperial  parliament  of  its  legal  power  to  enact  laws  for  a 
colony,  a  proper  recognition  of  the  legal  position  will  greatly 
tend  to  strengthen  colonial  statesmen  in  their  insistence 
upon  the  "conventional"  limits  being  accurately  defined 
and  observed. 

(</)  Fiulayson,  "  Review  of  the  Authorities  as  to  Repression  of  Riot,'' 
110.  Compare  with  this  the  lanjjua^e  of  Taschereau,  J.  (in  reference  to 
the  position  of  a  Lieut. -Governor) — The  Queen  v.  Bank  of  Nova  Scotia, 
1)  S.  C.  R.  at  p.  24. 

if)  That  commission  refers  to  the  B.  N.  A.  Act,  under  which  (see  sec. 
10)  he  is  described  as  an  executive  officer  "  carrying  on  the  government 
of  Canada.'* 
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In  the  early  dayH  of  colonial  history,  there  seems  to 
have  been  a  disposition  on  the  part  of  governors  appointed 
to  distant  portions  of  the  Empire,  to  set  themselves  above 
the  law  (/),  and  to  insist  upon  the  applicability  to  their 
case  of  the  maxim,  "  The  King  can  do  no  wrong."  As  in 
England,  the  Sovereign  cannot  be  arrested  by  virtue  of  any 
legal  process,  or  be  impleaded  in  any  court  of  justice  in 
reference  to  any  act,  public  or  private  (g) — so  these  early 
colonial  governors,  claiming  a  delegated  sovereignty, 
attributed  to  themselves  a  corresponding  sacredness  of 
person,  and  an  equal  immunity  from  the  jurisdiction  of 
courts  of  justice.  It  is  a  very  interesting  study  to  trace 
the  course  of  the  decisions  by  which  the  attributes  with 
which  they  had  in  fancy  clothed  themselves,  were  one  by 
one  stripped  from  them,  until  now  their  position,  as  legally 
recognized,  is  as  above  stated.  It  would  appear  f rom  the 
earlier  authorities,  that  the  pretentions  of  the  early  gover- 
nors to  the  immunities  of  a  delegated  sovereignty,  were 
not  paraded  out  of  the  territorial  limits  of  their  colonial 
government,  ami  when  proceeded  against  in  EnyUmd,  they 
defended  themselves  by  pleas  in  bar,  and  not  in  abatement — 
by  defences  on  the  merits,  justifying  their  acts  under  their 
commissions,  and  not  denying  the  jurisdiction  of  the  Eng- 
lish courts  to  entertain  suits  brought  against  them  (A). 
And,  when,  in  1773,  (tovernor  Mostyn  did  allege,  as  a. 
plea  to  the  jurisdiction  of  an  English  court,  that  the 
acts  complained  of  in  the  action,   were   done   by   him  as 


(/)  See  preamble  to  11  A  12  Wm.  III.  c.  12,  cited  post. 

(<j)  Steph.  Comm.  Vol.  II.  41)8;  Chitty,  "  Prerog.  of  the  Crown,"  374. 

(/<)  In  Fabrigas  v.  Mostyn,  1  Sm.  Ldg.  Cas.  (8th.  ed.)  (>52,  Lord  Mans- 
field cites  three  instances  of  actions  brought  in  England  against  governors 
in  respect  of  acts  done  in  the  Colony,  during  their  term  of  office,  in  none 
of  which,  so  far  as  appears,  was  there  any  plea  to  the  jurisdiction — 
Lord  Bellamont's  case,  2  Salk.  025 ;  Comyn  v.  Sabine  (not  elsewhere 
reported) ;  and  a  third  case  mentioned  by  Powell,  J.,  in  Way  v.  Yally,. 
6  Mod.  194. 
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Governor  of  Minorca,  Lonl  Mansfield  thus  disposes  of  the 

plea  (i) : 

"  The  two  grounds  which  are  enforced  to-day,  are,  if  I  take 
them  right,  first,  that  the  defendant  was  governor  of  Minorca, 
and  therefore  for  no  injury  whatsoever  that  is  done  by  him, 
right  or  wrong,  can  any  evidence  he  heard,  and  that  no  action 
can  lie  against  him ;  secondly,  that  the  injury  was  done  out  of 
the  realm.  I  think  these  are  the  whole  amount  of  the  questions 
that  have  been  laid  before  the  court.  Now  as  to  the  first,  there 
is  nothing  so  clear  as  that,  in  an  action  of  this  kind,  which  is  for 
an  assault  and  false  imprisonment,  the  defendant,  if  he  has  any 
justification,  must  plead  it ;  and  there  is  nothing  more  clear  than 
that  if  the  court  has  not  a  general  jurisdiction  of  the  matter,  he 
must  plead  to  that  jurisdiction,  and  he  cannot  take  advantage  of 
it  upon  the  general  issue. 

"  The  point  that  I  shall  begin  with,  is  the  sacredness  of  the 
person  of  the  Governor.  \yhy,  if  that  was  true,  and  if  the  law 
was  so,  he  must  plead  it.  This  is  an  action  of  false  imprison- 
ment ;  prima  facie,  the  court  has  jurisdiction.  If  he  was  guilty 
of  the  fact,  he  must  show  a  special  matter  that  he  did  this  by  a 
proper  authority.  What  is  his  proper  authority  ?  The  King's 
commission  to  make  him  governor.  Why,  then,  he  certainly 
must  plead  it ;  but,  however,  I  will  not  rest  the  answer  upon 
that.  It  has  been  singled  out  that  in  a  colony  that  is  beyond 
the  seas,  but  part  of  the  dominions  of  the  Crown  of  England, 
though  actions  would  lie  for  injuries  committed  by  other  persons, 
yet  it  shall  not  lie  against  the  governor.  Now  I  say  for  many 
reasons,  if  it  did  not  lie  against  any  other  man,  it  shall  most 
emphatically  lie  against  the  governor.  In  every  plea  to  th.* 
jurisdiction,  you  must  state  a  jurisdiction ;  for  if  there  is  no 
other  method  of  trial,  that  alone  will  give  the  King's  Courts 
jurisdiction.  Now  in  this  case  no  other  jurisdiction  is  shown, 
even  by  way  of  argument ;  and  it  is  most  certain  that  if  the 
King's  courts  cannot  hold  plea  in  such  a  case,  there  is  no  other 
court  upon  earth  that  can  do  it ;  for  it  is  truly  said  that  a  gover- 

(')  Fabrigas  v.  Mostyn,  Cowp.  161.  It  will  be  noticed  that  the  C.J. 
animadverts  upon  the  indefinite  niture  of  the  plea  in  this  case,  bnt 
treats  it  as  a  plea  to  the  juri*diction. 


nor  is  in  the  nature  of  a  Viceroy  ( 7),  ami  of  necessity  part  of  the 

■  s  of  the  King  are  communicated  to  him  during  I 
of  his  government,    No  crinini.il  proseenlioo  lies  agi 
and  no  civil  action  will  lie  against  him.  because  what  v. 
consequence  he  ?    Why,  if  a  civil  action  lies  &g 
judgment  is  obtained  for  damages,  lie  might  be  t*kea 
|>ui   in  prison  on    ■  .  .  :   therefore  locally  during  ti.. 

time  of  hi3  government,  the  courts  in  the  island  cannot  bold 
plea  against  him.     li  he  is  nut  of  the  government,  hi   ! 
he  comes  and  lives  in  England,  ami  1,  there  to 

be  attached  ;  then  then'  is  no  remedy  whatsoever  if  it  la 

the    King's    Courts There   may  he  some  case 

I,  which  may  not  1*  fit  to  be  tried  here,  bat  thai 
he  the  case  of  a  governor  injuring  a  man  contrary  lo  th 
his  office,  and  in  violation  of  the  (rust  reposed   it   him 
King's  commission.     Ami  therefore  in  every  tight  In  which  I  We 
this  matter,  it  holds  emphatic-ally  m.thc  case  of  ■  governor  if  il 
did  not  holl  with  ■  lier  man  within  tl 

province,  or  garrison.     Rut  to  make  question 
settled    law,   where  there   havi     bean    s    number    el 
determined  which  it  never  entered  into  man's  head  to  A 
to  lay  down  in  an  English  court  of  justice  such  monstrous  pro- 
positions  as  that  a  governor  acting  by  virtue  of  Utters  patent, 
under  the  Great  .Seal,  can  do  what  be  pleases  ;  that  he  is  iiceount- 
iible  only  to  God  and  his  own  conscience. — and  to  111:1  n.' 
that  every  governor  in  every  place,  can  act  absolutely  ;  thai  M 
may  spoil,  plunder,  affect  their  bodies  and  their  libertj 
accountable  to  nobody — is  a  doctrine  not  to  be  maintained.  .  .  . 
How  can    the  argument  be  supported    that  in  an    Empire  so 
extended  an   this,  every  governor  in    everj    colony,  and  every 
province  belonging  to  the  Crown  of  Great  Britain,  shall   be 
absolutely  despotic,  and  can  no  more  be  called  in  question  than 
the  King  of  Prance  '.'     And  tins  after  there  have  been  multitudes 
of  actions  in  all  our  memories  against   governors,  and 
has  been  ingenious  enough  to  whisper  them  that  they  ■ 
..-in  name." 

From  thatilaj  to  the  preweiit,  no  plea  In  th<    ■■ 
h:i.  ever  again  been  raised  to  an  action  brought  in  England 
IH  Tlii-  propositi -■  Bntanafefa  . 
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and  many  governors  have  be^>  mulcted  in  damages  by 
English  juries,  for  acts  done  within  the  limits  of  their 
colonial  governments  (k). 

It  will  be  noticed  however  that  in  his  celebrated  judg- 
ment in  Fabrigas  v.  Monty n,  Lord  Mansfield  lent  the  weight 
of  his  high  authority  to  certain  propositions,  which  if 
correct,  would  on  the  one  hand  largely  increase  the  powers, 
and  on  the  other  hand  largely  lessen  the  liability  of  a 
governor — both  propositions  however  being  really  depen- 
dant upon  the  first.  Adopting  the  proposition  that  a 
Governor  is  a  "  Viceroy  "  with  n  certain  mr<t>mrr  of  <lele- 
gatett  sovereignty,  he  draws  from  it  the  further  proposition 
(not  necessary  for  the  decision  of  the  case)  (I),  that  he  is 
not  amenable,  civilly  or  criminally,  to  the  courts  of  the 
colony  over  which  he  presides,  during  the  term  of  his 
government.  Practically  considered,  the  position  of  parties 
having  claims  upon  the  governor,  would  in  this  view  lie 
one  of  much  hardship,  and  in  many  cases  would  work  a 
complete  denial  of  justice.  So  no  doubt  Lord  Aylmer's 
house-keeper  thought,  when  the  Court  of  King's  Bench 
in  Lower  Canada,  adopting  Lord  Mansfield's  dictum, 
declined  to  entertain  her  action  for  wages  due  from  His 
Excellency  (>/t). 

It  is  now  however  clearly  settled  that  a  governor  is 
liable  to  civil  action  in  the  courts  of  the  colony  over  which 
he  presides,  not  merely  (1)  in  respect  of  claims  upon  con- 
tracts entered   into,  and    torts  committed  by   him   in  his 

ik)  Wall  v.  MacNamara,  1  T.  R.  536;  Wilkins  v.  Despard,  5  T.  R. 
112  ;  Glynn  v.  Houston,  2M.dG.  337 ;  Oliver  v.  Bentinck,  H  Taunt,  45l> ; 
Wyatt  v.  Gore,  Holt  N.  P.  299  (defendant  was  Lieut.-Gov.  of  Upper 
Canada,  and  had  to  pay  €300  for  libelling  plaintiff  in  the  colony).  It  is 
to  be  observed  that  the  commissions  of  some  of  these  Governors  con* 
ferred  military  authority,  and  the  first  three  cases  were  in  respect  of 
military  excesses,  but  the  principle  of  the  cases  is  throughout  the  same. 
See  too  Phillips  v.  Eyre,  L.  R.  4  Q.  B.  225  ;  <>  Q   B.  1 

(i)  See  Hill  v  Bigtfe,  3  Moo.  P.  C.  4G>. 

(»«)  Harvey  v.  Lord  Ayltner,  1  Stuart  542. 
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private  capacity,  hut  also  (2)  in  respect  of  any  claim 
against  liini  for  acts  done  m    the-  supposed  exorcise  of   his 

|j  iwcrs  us  governor.      Of  Mil-  !'■  inner  class,  we  may  iiistiiuv 

rli,  case  of  the  Governor  of  Trinidad,  who  was  informed  by 
the  Judicial  Committee  of  her  Majesty's  Privy  Council  (on 
appeal  from  the  colonial  court)  that  he  must  submit  to  the 
indignity  of  defending  an  action  brought  in  the  court  of  his 
own  colony  by  certain  vindictive  jewellers  whose  bill  he 
had  omitted  to  pay  before  leaving  England  (").  Bines 
that  time  the  proposition  may  be  considered  settled,  that 
for  a  cause  of  action  wholly  unconnected  with  hi*  official 
capacity,  the  governor  of  a  colony  limy  lie  sued  in  the 
courts  of  that  colony. 

"  They  who  maintain  the  exemption  of  any  person  from  the 
law  by  which  all  the  King's  subjects  are  bound,  or  what  is  the 
same  tiring,  from  the  jurisdiction  of  the  courts  which  administer 
that  law  to  all  beside*,  are  bound  to  show  some  reason  or  author- 
ity leaving  no  doubt  upon  the  point.  The  reference  to  analogies, 
or  the  supposition  of  inconvenient  consequences,  must  l>e  much 
more  pregnant  than  any  that  can  ba  urge  I  in  this  case,  to  sup- 
port or  even  to  countenance  such  a  claim.  If  it  be  said  that  the 
governor  of  a  colony  is  jwm*  sovereign,  the  answer  is  that  he 
does  not  even  represent  the  sovereign  generally,  having  only 
the  functions  delegated  to  him  by  the  terms  of  his  commi—ion. 
and  being  only  the  officer  to  execute  the  specific  powers  with 
which  that  commission  clothes  him." — Per  Lord  Brougham  in 
Hill  v.  Bigge. 

And  speaking  of  Faliriga.s  v.  Mostyn,  Lord  Brougham 
says : 

"  It  is  only  a  decision  that  he  was  liable  to  be  sued  in 
England  for  personal  wrongs  done  by  him,  while  Governor  of 
Minorca.  Nor  does  the  decision  thus  given,  rest  upon  any  doc- 
trine denying  his  liability  to  be  sued  in  the  island.  There  is  no 
doubt  a  dictum  of  Lord  Mansfield's  in  giving  the  judgment — 
'  that  the  governor  is  in  the  nature  of  a  viceroy,  and  that  there- 
fore locally  during  his  government,  no  civil  or  criminal  aclior 

{»)  Hill  v.  Bigge,  3  Moo.  P.  C.  «5. 
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**rill  lie  against  him.'  And  the  reason  and  the  only  reason  given 
for  this  position  is,  because  upon  ]ftocess  he  would  be  subject  to 
imprisonment.  With  the  most  profound  respect  for  the  author- 
ity of  that  illustrious  judge,  it  must  be  observed  that  as  has  been 
shown,  the  governor  being  liable  to  process  during  his  govern- 
ment would  not  of  any  necessity  follow  from  his  being  liable  to 
action,  and  that  the  same  argument  might  be  used  to  show  that  an 
action  lies  not  against  persons  enjoying  undoubted  freedom  from 
arrest  by  reason  of  privilege.  But  the  decision  in  the  case  does 
not  rest  on  this  dictum.  .  .  .  The  consequences  imagined 
to  follow  from  holding  the  governors  liable  to  action  like  their 
fellow -subjects,  are  incorrectly  stated,  and  if  true  would  not 
decide  the  question/' 

Since  the  decision  in  Hill  v.  Bigge,  the  notion  that  the 
governor  of  a  colony  is  in  the  nature  of  a  viceroy,  may  be 
considered  as  forever  exploded.  The  extent  of  a  gover- 
nor's powers  had  previously  been  passed  upon  in  the  case  of 
Cameron  v.  Kyte  (o),  to  which,  it  is  true,  the  governor  was 
not  a  party,  but  the  governor's  order  in  council  being  set 
up  as  a  defence  to  the  action,  its  validity  was — properly  as 
the  Judicial  Committee  of  the  Privy  Council  held — 
inquired  into  by  the  courts  of  the  colony.  In  giving 
judgment,  Parke,  B.,  says  : 

44  If  a  governor  had  by  virtue  of  that  appointment,  the  whole 
sovereignty  of  the  colony  delegated  to  him  as  a  viceroy,  and 
represented  the  king  in  the  government  of  that  colony,  there 
would  be  good  reason  to  contend  that  an  act  of  sovereignty  done 
by  him  would  be  valid  and  obligatory  upon  the  subject  living 
within  his  government,  provided  the  act  would  be  valid  if  done 
by  the  sovereign  himself,  though  such  act  might  not  be  in  con- 
formity with  the  instructions  which  the  governor  had  received 
for  the  regulation  of  his  own  conduct.  The  breach  of  those 
instructions  might  well  be  contended  on  this  supposition  to  be 
matter  resting  between  the  sovereign  and  his  deputy,  rendering 
the  latter  liable  to  censure  or  punishment,  but  not  affecting  the 
validity  of  the  act  done.  But  if  the  governor  be  an  officer 
merely  with  a  limited  authority  from  the  crown,  his  assumption 

(n)  3  Knapp.  P.  C.  332. 
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of  an  act  of  sovereign  power,  out  of  the  limits  of  the  power  so 
given  to  him,  would  be  finally  void,  and  ths  courts  of  the  colony 
orer  irhirh  he  prettified  could  not  fp're  it  any  legal  effect.  We  think 
the  office  of  governor  is  of  the  latter  description,  for  no  authority 
or  dictum  has  been  cited  bofore  us  to  show  that  a  governor  can 
be  considered  as  having  the  delegation  of  the  whole  royal  power 
in  any  colony,  as  between  him  and  the  subject,  when  it  is  not 
expressly  given  him  by  his  commission.  And  we  are  not  aware 
that  any  commission  to  colonial  governors  conveys  such  an 
extensive  authority." 

Finally — so  far  as  concerns  civil  liability — the  question 
of  a  governor's  amenability  to  the  courts  of  his  colony  in 
respect  of  acts  il one  hy  him  iv  the  suppose* f  ewrrixe  of  hi* 
power*  as  fiorcrnor,  came  lief  ore  the  Judicial  Committee  of 
the  Privy  Council,  on  an  appeal  ( /))  from  the  colonial  court 
in  which  the  action  had  been  brought :  and  in  the  judg- 
ment of  the  Committee,  the  authorities  are  reviewed  and  a 
clear  decision  reached,  that  the  colonial  courts  have  as 
complete  jurisdiction  to  entertain  an  action  against  a 
governor  as  against  any  other  inhabitant  of  the  colony. 
After  reviewing  the  previous  authorities,  the  judgment  of 
the  Committee  proceeds  as  follows : 

"  It  is  apparent  from  these  authorities  that  the  governor  of  a 
colony  (in  ordinary  cases)  cannot  be  regarded  as  a  Viceroy :  nor 
can  it  be  assumed  that  he  possesses  general  sovereign  power. 
His  authority  is  derived  from  his  commission,  and  limited  to 
the  powers  thereby  expressly  or  impliedly  entrusted  to  him. 
Let  it  be  granted  that  for  acts  of  power  done  by  a  governor 
under  and  within  the  limits  of  his  commission  he  is  protected, 
because  in  doing  them  he  is  the  servant  of  the  crown,  and  is 
exercising  its  sovereign  authority  ;  the  like  protection  cannot  be 
extended  to  acts  which  are  wholly  beyond  the  authority  confided 
to  him.  Such  acts,  though  the  governor  may  assume  to  do 
them  as  governor,  cannot  be  considered  as  done  on  behalf  of  the 
crown,  nor  to  be  in  any  sense,  proper  acts  of  state.  When 
questions  of  this  kind  arise,  it  must  necessarily  be  within  the 
province  of  municipal  courts  to  determine  the  true  character  of 

(p)  MiiHtfrave  v.  Pulido,  L.  li.  5  App.  CaH.  102. 
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fiiTiftiniiw  of  cult  mini 

■  inly   as   are    contained 

lumvnwmofl  under  which 

for  any  act   none   qua 


liiiu  bj  a  governor,  though  it  may  lie  that  when  it  i* 

lli  I  [hat  the  particular  aflt  in  question  is  really  an  act  of 

state  policy  done  under  the  authority  of  the  crown,  the  defence 

i*  complete,  and  the  courts  can  take  no  further  cognizance  of  it." 

I''r these  authorities,  therefore,  we  may  draw  the 

I JusioHB  ■ 

1. — The  powers,  authorities  ■ 

.nil     and    such 

I;.    in'   impliedly  in   the  i 

office  is  held   by  him  ('/); 

mm   and   within  his  authority  an  nuch,  he  incurs  no 

liability,  either  m  etnitraetv  {,)  or  in  tort  {*). 

2. — For  any  ad  done  in  hi*  private  capacity,  or  done 

qui  govt r   but  beyond  his  powers  us  such,  a  colonial 

governor    is    amenable   t"  the   civil  jurisdiction   of    Bex 

Majesty's  courts,  to  the  m extent  as  any  other  indivi 

■lual ;  and  no  distinction  can  be  drawn  between  the  courte 
in  England  and  the  colonial  courte  in  respect  to  their  juris- 
diction t-i  entertain  an  action  against  a  governor  (J). 

"■     To  any  action  brought  against  him,  he  cannot  plead 

if  personal   privilege — "f  in inity  From  being  im- 

except  as  pari  of  the  larger  plea  that  the  acts 
tned   of   were  done   qui   governor  and   as  "jwts  of 
in    which    ease    the   only    remedy  of    the    party 
prievad  is  by  petition  of  right  against  the  crown  (»)- 
I       \   governor  roust  plead  specially  his  justification ; 
when  a  governor  justifies  any  act  as  being 
within  the  powers  vested   in  him   by  his  commission,  he 

Kyte,  Hill  v.  Bi««e.  Hnsgrava  v.  Pulido,  ubi  tupra. 
{r}  Mactmath  v.  Hilrfimand.  1  T.  R.  172-unleBB,  indeed,  lie  pledges 
hit  peraonal  credit 

|  w.  Eyre,  L.  R.  3  Q.  B.  4*7,  and  the  charge  of  Blaekbuni,  J.. 
in  the  same  case,  reported  by  Finlayaon  mi,  til.,  "  The  proeeedirijjfl  in 
th*  Jamaica  oaae"  ,  I'oiuyn  v.  Sabine,  cited  by  Lord  Maiislltld  in  Faliri 
CM  v,  Mcatyn,  Cowp.  Utl. 

Wnfanve  v.  I'ulido.  ut;  ,i.v,„. 
phi    Mu<|{ravr  v.  I'ulido,  utpra. 
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must  plead  the  commission,  his  powers  thereunder,  and 
si io\v  by  proper  averments*  that  the  acts  complained  of 
wore  done  in  the  proper  exercise  of  those  powers  (r). 

We  have  hitherto  considered  the  position  of  a  governor 
in  respect  to  his  liability  to  civil  action:  how  stands  the 
law  as  to  his  criminal  liability  for  crimes  committed  by 
him  while  governor  '.  Lord  Mansfield's  dictum,  it  will  be 
seen,  lays  down  his  immunity  from  criminal  prosecution  as 
well  as  from  civil  suit  in  the  courts  of  the  colony,  but  the 
very  same  course  of  reasoning  which  resulted  in  the  decis- 
ions in  Hill  v.  Bigge,  and  Musgmve  v.  Pulido,  would  seem 
equally  to  lead  to  the  conclusion  that  a  governor  is  amen- 
able criminally  to  the  courts  of  the  colony,  for  crimes  com- 
mitted in  the  colon v,  whether  such  crimes  are  connected 
with  his  official  position  or  entirely  aside  from  it. 

Let  us  consider  this  question  a  little  more  fully.  The 
preamble  to  the  statute  11  to  12  Will.  III.  c.  12— "An 
Act  to  punish  governors  of  plantations,  in  this  Kingdom, 
for  crimes  by  them  committed  in  the  plantations'* — charac- 
terizes the  govern oi"s  of  those  daws  as  'not  deeming  them- 
selves  punishable  for  the  same  here  (*/•).  nor  accountable 
fur  such  their  crimes  and  offences  to  any  person  within 
their  respective  governments':  for  remedy  whereof,  pro- 
vision was  made  bv  the  statute  for  the  trial  of  anv  offend- 
in<r  <roveri)oi*N  ///  EmihimK  This  statute  was  extended  so 
as  to  apply  to  other  persons  holding  colonial  appointments, 
bv  4*2  (leo.  III.  c.  N.>.  and  both  statutes  are  to-dav  in  force. 
How  far  do  thev  aiinlv  '  And  do  thev,  so  far  as  thev  do 
apply,  negative  the  jurisdiction  of  the  colonial  courts7 
Apart  from  these  statutes,  and  adopting  the  doctrine  of 
Hill  v.  Hi-rifc.  and  Mus«rraw  v.  Pulido,  the  jurisdiction  of 
the  colonial  court*  would  seem  beyond  question,  and  it  is 
submitted    that   the*e  statutes  are.  so  far  as  they  do  apply. 

ir)  Oliver  \.  Beiitinck,  A  Taunt.  H'»0 :  ami  cues  eitel  <it]ra.  p.  150. 

(ir)  Crimes  Ix^in^  lonil,  ami  triable  and  punishable  locally.     See;***?. 
Chap.  IX. 
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cumulative  and  not  exclusive.  Owing  to  the  rigid  rules  of 
the  common  law  as  to  venue  in  criminal  prosecutions,  it 
required  statutes  to  render  legal  the  trial  in  one  county  of 
■an  offence  committed  in  another;  a  fortiori,  the  trial  in 
England  of  offences  committed  on  or  beyond  seas  (#).  An 
early  statute,  33  Henry  VIII.  c.  23,  provided  for  the 
appointment  of  a  special  commission  for  the  trial  of 
persons  charged  with  murder  on  or  beyond  the  seas,  and  it 
was  under  this  statute  that  Governor  Wall  was  tried,  con- 
demned, and  executed  (y).  A  governor,  therefore,  once 
departed  from  his  colony  would  be  entirely  free  from 
danger,  unless,  indeed,  he  could  l>e  sent  back  to  stand  his 
trial.  The  more  practical  remedy,  however,  would  seem  to 
have  been  adopted,  and  under  the  statute  of  William  III., 
the  objection  in  respect  to  venue  was  taken  away.  The 
preamble,  moreover,  speaks  of  the  governors  as  "  deeming 
themselves  not  accountable  "  to  the  colonial  courts,  and  the 
statute  is  in  no  sense  declaratory  that  such  is  the  law.  So 
we  conclude  that  even  in  those  cases  in  which,  under  this 
.statute,  a  governor  may  be  tried  in  England  for  offences 
committed  in  the  colony,  he  is  equally  amenable  to  the 
courts  of  the  colony. 

But  these  statutes  have  been  held  not  to  apply  to 
felonies,  and  only  to  misconduct  in  office.  Ellenboi-ough, 
C.J.,  thus  characterizes  (z)  the  later  statute : 

"  The  object  of  this  Act  was  in  the  same  spirit  with  the  Act 
of  11  &  12  William  III.,  to  protect  His  Majesty's  subjects 
against  the  criminal  and  fraudulent  acts  committed  by  persons 
in  public  employment  abroad,  in  the  exercise  of  their  employments; 
to  reach  a  class  of  public  servants  which  that  statute  did  not 
reach  and  to  place  them  in  pari  delicto  with  governors.  It  has 
no  reference  in  spirit  or  letter  to  the  commission  of  felonies.  .  . 
'The  reason  of  the  thing,  a  priori,  would  lead  us  to  conclude  that 

(x)  See  note  to  Keighley  v.  Bell,  4  F.  &  F.  at  p.  490,  and  post,  Chap.  IX. 
(y)  Reg.  v.  Wall,  28  St.  Ir.  51 ;  Hee  Broom,  "  Const.  Law,"  652. 
iz)  Reg.  v.  Shaw,  5  M.  &  S.  403,  the  only  reported  authority  on  it. 

Can.  Con.— 11 
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the  jurisdiction  as  to  trial  of  felonies  should  be  restrained  to  the 
local  courts." 

Although  the  prisoner  in  that  case  was  not  a  governor 
but  a  subordinate  officer  in  the  civil  service,  the  reasoning 
would  (in  the  light  of  the  decisions  as  to  a  governor s  civil 
liability)  seem  to  lead  to  a  clear  conclusion  that  the  juris- 
diction of  the  courts  of  a  colony  to  try  a  governor  for 
felonies  committed  within  the  colony,  or  misdemeanors 
unconnected  with  his  office,  there  committed,  is  beyond 
question.  And  for  the  reasons  liefore  given,  it  is  submitted 
that  there  is  like  jurisdiction  in  respect  of  offences  falling 
within  the  statute  of  William  III. 

It  is  beyond  the  province  of  this  work  to  discuss  the 
question,  what  is  necessary  to  affix  criminal  character  to 
acts  of  a  governor  done  in  the  supposed  exercise  of  his 
powers.  We  are  merely  interested  in  showing  that  the 
same  criminal  and  civil  liability  exists  in  the  case  of  a 
governor  as  in  the  case  of  anv  other  officer  of  the  crown 
acting  under  a  limited  authority,  leaving  the  student  who 
desires  to  pursue  this  subject  further  to  consult  writers 
who  deal  with  this  larger  subject  (a). 

Having  now  pointed  out  that  for  the  powers  and  duties 
of  a  colonial  governor,  we  must  look  to  the  terms  of  his 
commission,  we  must  follow  the  course  indicated,  and  for 
the  powers  and  duties  of  the  Governor-General  of  Canada, 
look  to  the  terms  of  the  commission  under  which  that 
office  is  held.  We  shall  hereafter  have  to  point  out  certain 
changes  which  have  from  time  to  time  been  made  in  the 
terms  of  the  commission,  but  for  our  present  purpose — an 
inquiry  into  the  legal  powers,  as  now  existing,  of  the 
Governor-General — it  will  suffice  to  say  that  in  ltS78% 
Letters  Patent  under  the  Great  Seal  of  the  United  King- 

{n)  Broom,  "  Const.  Law,"  049,  et  *«•</.,  I>56,  et  seq.  It  may  be  noted  that 
the  cases  in  which  governors  have  been  prosecuted,  have  involved  the 
question  of  their  liability  as  military  officers — in  command  abroad — 
rather  than  as  civil  servants.  The  Letters  Patent  constituting  the  office 
of  Governor-General  of  Canada  convey  no  military  powers.     See  pott. 


THE   GOVERNOR-GENERAL.  163 

dom,  were  issued,  and  are  still  in  force,  "making  effectual  and 
permanent  provision  for  the  office  of  Governor-General "  of 
Canada,  providing  for  the  appointment,  froni  time  to  time, 
by  Commission  under  the  Sign  Manual  and  Signet,  "  of 
the  person  who  shall  fill  the  said  office,"  and  enumerating 
the  powers  and  duties  which  should  devolve  upon  such 
person  (b).  He  is  authorized  and  commanded  to  do  and 
execute  in  due  manner  all  things  that  belong  to  his  com- 
mand and  trust,  according  : 

I.  To  the  several  powers  and  authorities  granted  or 
appointed  him  by  virtue  of : 

(a)  The  British  North  America  Act,  1867. 

(b)  The  letters  patent  (now  being  recited). 

(c)  His  Commission. 

II.  To  such  instructions  as  mav  from  time  to  time  be 
given  to  him, 

(a)  Under  the  Sign  Manual  and  Signet. 

(b)  By  order  of  her  Majesty's  Privy  Councif. 

(c)  Through  one  of  the  Secretaries  of  State. 

III.  To  such  laws  as  are,  or  shall  hereafter  be  in  force 
in  Canada. 

Now  although  in  the  last  analysis,  the  powers  of  the 
Governor-General  are  derived-  from  Imperial  authority,  it 
will  nevertheless  much  facilitate  our  inquiry,  if  we  divide 
these  powers  (as  the  Lettei*s  Patent  practically  divide 
them)  namely,  with  reference  to  their  hninedintv  source, 
thus : 

1.  Powers  conferred  from  without  the  Dominion — <>., 
by  Imperial  authority. 

2.  Powers  conferred  by  Canadian  enactments. 

And  with  respect  to  this  division  we  may  say  that  the 
powers  directly  conferred  by  Imperial  authority,  are — with 
certain  few  exceptions,  to  be  hereafter  discussed — powers 
not  requiring  for  their  exercise,  their  legally-effective  ex- 
ercise, the  concurrence  of  any  other  person  or  body  ;  while, 

(b)  See  the  Letters  Patent  printed  in  Appendix. 
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as  a  rule  (the  exceptions  to  which  must  also  be  adverted  to 
hereafter)  the  powers  conferred  by  Canadian  enactment 
require  the  concurrence  of  the  Queens  Privy  Council  for 
Canada,  in  order  to  their  effective  exercise,  or  in  other 
words  can  only  !>e  legally  exercised  by  Order  in  Council. 
In  considering  these  same  powers  from  a  u  conventional " 
standpoint,  an  entirely  different  principle  of  division  must 
be  adopted,  if  indeed  there  is  any  division  so  far  as  regards 
their  "  conventional  "  exercise.  Following  then  the  line  of 
division  adopted,  as  likely  to  afford  assistance  in  arriving 
at  a  correct  view  of  the  Governor-Generals  powers — from 
the  standpoint  of  the  legal  efficacy  of  their  exercise — we 
proceed  to  discuss  shortly,  the  prerogative  rights  and 
po wei*s  with  which  the  Governor-General  is  entrusted  hy 
ilirect  ImjH'rlttl  authority. 

We  have  already  discussed  the  question  of  the  extent 
to  which  the  Crowns  prerogative  rights  are  exercisible  in 
the  colonial  possessions  of  the  Empire,  but  we  may  here 
again  observe  that  those  rights  are  in  every  portion  of  the 
Kmpire  t<>  be  exercised  according  to  law, — that  by  express 
words  or  necessary  intendment,  an  Act  of  the  Imperial  par- 
liament mav  either  entirely  take  away  from  the  Crown 
(/./-.,  the  executive)  a  prerogative  light  theretofore  exercise- 
able  by  and  under  the  common  law  without  the  concurrence 
of  parliament,  or  may  tetter  its  exercise  with  any  terms  or 
conditions  which  parliament  may  deem  necessary  in  the. 
public  interest,  and  that  a  *' confirmed  "  Act  of  a  colonial 
legislature  is  equally  effective  to  those  ends  so  far  as  con- 
cerns  the  exercise  of  the  prerogative  light  in  the  colony  (»•)• 
It  will  be  noticed  that  the  lan<»ua«re  employed  in  the  Lettei*s 
Patent,  constituting  the  office  of  Governor-General,  recog- 
nizes the  existence  of  le<ral  limits  to  the  exercise  (even  by 
the  sovereign  in  pers  )ii )  of  the  prerogative  rights  therein 
mentioned.  With  this  perhaps  unnecessary  caution  we 
proceed  to  enumerate  the   prerogatives  of   the  Crown,  the 

(c)   Set-  Chap.  VI  ,  nut*-,  p.  I'M*.  <t  .»<'/. 
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power  to  exercise  which  in  Canada  is  by  direct  Imperial 
authority  entrusted  to  the  Governor-General. 

I.  By  the  letters  patent,  constituting  the  office  of 
Governor-General,  he  is  authorized  and  empowered  : 

(a)  "III To  constitute  and  appoint  in  our  name, 

and  on  our  behalf,  all  slich  judges,  commissioners,  justices  of 
the  peace,  and  other  necessary  officers  and  ministers  of  our  said 
Dominion,  as  may  be  lawfully  constituted  or  appointed  by  us. 

11 IV So  far  as  we  lawfully  may,  upon  suffi- 
cient cause  to  him  appearing,  to  remove  from  his  office  or  to 
suspend  from  the  exercise  of  the  same,  any  person  exercising 
any  office " 

The  exercise  of  the  prerogative  right  of  the  Crown 
(as  the  fountain  of  justice)  in  the  appointment  to  and 
removal  from  office  in  Canada,  is  now — with  the  exception 
of  this  one  office  of  Governor-General — entirely  regulated 
by  statutes  (d),  Imperial  and  Colonial,  so  that  it  will  be 
necessary  to  relegate  to  a  future  stage  the  consideration  of 
this  branch  of  a  governor's  general  powers. 

(b)  "V To  exercise  all  powers,  lawfully  belovyint/ 

to  us,  in  respect  of  the  summoning,  proroguing  or  dissolving  of 
the  parliament  of  our  said  Dominion." 

Of  these  powers  in  relation  to  the  parliament  of  Canada, 
it  may  be  observed  that  the  exercise  of  the  power  of  hliiu- 
ruoniny  has  been  the  subject  of  legislative  regulation  (e): 
the  other  two — of  proroyiutiy  and  dinsolviny — exist  as  at 
common  law.  The  "conventional"  limitations  are  many, 
the  legal  right  is  absolute.  For  whatever  reason,  or  with 
whatever  want  of  reason,  parliament  is  prorogued  or  dis- 
solved, such  prorogation  or  dissolution  puts  an  end  to  the 
session,  or  the  parliament,  as  the  case  may  be ;  and  the 
assembling  of  the  members  without  new  summons  would 

(</)  See  the  opinion  of  Sir  James  Scarlett  (Lord  Abinger)  and  Sir 
N.  C.  Tindal  (C.J.,  C.P.),  on  the  power  of  the  Crown  to  create  the  office 
of  Master  of  the  Rolls  in  Canada  (1827)— Forsyth,  172. 

'e)  B.  N.  A.  Act,  1867,  ss.  20  and  38. 
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be  but  as  the  gathering  of  a  mob,  and  their  Acts  but  as 
waste  paper. 

II. — BV  HIS  "  INSTRUCTIONS  "  (/). 

We  need  only  draw  attention  to  the  5th  clause,  making 
provision  as  to  the  exercise  of  the  prerogative  of  jmwlon. 
The  Governor-General  is  debarred  from  exercising  this  pre- 
rogative without  first  receiving  the  advice,  in  capital  cases, 
of  the  Privy  Council  for  Canada ;  in  other  cases,  of  one  at 
least  of  his  ministers ;  except  in  cases  where  the  interests 
of  the  Empire,  or  of  some  country  other  than  Canada  might 
be  directly  affected ;  in  which  exceptional  cases,  the  Gover- 
nor-General shall  "take  those  interests  specially  into  his 
own  personal  consideration,  in  conjunction  with  such  advice 
as  aforesaid."  In  other  words,  in  those  exceptional  cases, 
he  may  disregard  the  advice  offered  (</);  in  all  other  cases 
he  must  follow  it. 

III.  By  the  B.  N.  A.  Act,  1867.  the  Governor-General 
is  entrusted  with  the  following  prerogatives,  and  the  man- 
ner of  their  exercise  is  to  some  extent  defined. 

A. — A/tjHtuitnisnts  to  ojjicr. 

The  vast  majority  of  offices  in  connection  with  the 
government  of  Canada  are  filled  by  persons  appointed, 
under  statutory  authority,  by  the  Governor-General  in 
(■otmcil;  but  there  are  still  a  few  offices  to  which  the 
Governor  may  legally  make  appointments  without,  or  even 
contrary  to,  the  advice  of  the  Queen's  Privy  Council  for 
Canada,  although,  of  course,  the  making  of  such  appoint- 
ments ni*' ro  ijisiu*  im>tti,  would  be  a  flagrant  breach  of 
"  conventional"  usage,  a  complete  subversion  of  the  light 
of  local  self-government,  Ion"  since  fullv  accorded  to  Can- 
ada.     To   give   anvthing   like   a    full    enumeration    of   the 

if)  i.e.,  the  general    "instructions"    which    accompany   the  Letters 
Patent ;  see  appendix. 

(</)  That  is  to  say,  he  acta  in  such  case  as  an  Imp?rial  officer,  and  is 
supposed  to  act  upon  Imperial  considerations. 
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former  class  of  offices  would  necessitate  a  survey  of  the 
entire  Civil  Service  of  Canada.  But  confining  our  atten- 
tion to  the  B.  N.  A.  Act,  the  only  officer  therein  mentioned 
in  whose  appointment  the  Governor-General  and  the  Privy 
Council  must  concur  is  the  Lieutenant-Governor  of  a  Pro- 
vince. Of  his  position  when  appointed  much  must  be  here- 
after said  (/t),  but  as  to  the  appointment  itself  it  suffices 
now  to  say  that  it  must  be  made  by  Order  in  Council  (£)• 

Of  the  few  officers  whose  appointment,  under  the  B.  N. 

A.  Act,  is  in  the  hands  of  the  Governor-General  personally, 
the  following  is  a  complete  list : 

1.  Members  of  the  Queen's  Privy  Council  for  Canada. — 

B.  N.  A.  Act,  s.  11.  In  various  Acts  of  the  parliament  of 
Canada,  provisions  are  contained  as  to  the  appointment  of 
the  ministers  (or  other  officers)  who  shall  preside  over  the 
various  departments  of  state  ( j) ;  but  in  all,  the  appoint- 
ment is  left  in  the  hands  of  the  Governor-General  person- 
ally. This  is  ex  nevemitate,  in  the  case  of  a  change  in  the 
entire  administration,  but  the  position  is  the  same  in  every 
case — the  appointment  is,  legally  eovHulereri,  the  act  of  the 

•Governor-General  alone.     But  there  may  be,  and  usually 
are,  members  of  the  Privy  Council  who  hold  no  portfolio, 

(A)  See  notes  to  sec.  58,  B.  N.  A.  Act,  post. 

(i)  See  R.  S.  C.  (1886)  c.  19,  as  to  the  use  of  the  Great  Seal  of  Canada 
in  the  appointment  to  certain  offices. 

(j)  Minister  of  Justice —  R.  S.  C.  c.  21,  s.  1. 

the  Interior—  "  c.  22,  s.  1. 

Agriculture—  "  c.  24,  s.  1. 

"  Marine  and  Fisheries —  "  c.  25,  s.  1. 

Secretary  of  State—  "  c.  26,  s.  1. 

Minister  of  Finance—  "  c.  28,  s.  2. 

Auditor  General—  "  c.  29,  s.  21. 

Minister  of  Customs—  "  c.  32,  s.  3. 

Inland  Revenue—  "  c.  34,  s.  2. 

Post-Master  General—  "  c.  35,  s.  5. 

Minister  of  Railways  and  Canals —  "  o.  37,  s.  2. 

•  "  Public  Works—  "  c.  36,  s.  3. 

Militia  and  Defence—  "  c.  41,  s.  4. 
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ami  it  urny  be  said,  therefore,  that  the  power  of  appointing 
memb&m  of  Hie  Privy  Council,  amply  as  such,  is  fettered 

by  no  statutory  limitations. 

2.  Senators.— B.  N.  A.  Act.  s.  24. 

a  Speaker  of  the  Senate.— B.  N.  A.  Act,  a,  34, 

4.  Judges.— As  enumerated  in  B.  N.  A.  Act.  B.  96 

5.  Deputy  Governor- General. — B.  N.  A.  Act,  s,  14,  and 
Lettei-s  Patent,  clause  VI. 


B.  —  Thr  xi.'„t.hi'Hiniii  itf  jifirli<>iii?i)t. 


md 
Bin 


Reference  has  already  (k)  been  made  to  the  clause  h 

tlie  Letters  Patent  constituting  the  office  of  Gowrnnr- 
General  of  Canada,  by  which  the  person  filling  that  office 
in  empowered  to  exercise  the  prerogatives  of  the  Crown  in 
reference  to  the  summoning,  proroguing,  ami  dissolving  of 
parliament;  and  it  has  been  pointed  out  that  the  only 
statutory  regulation  as  to  the  exercise  of  this  prerogative 
is  in  reference  to  the  aum/OWlwng  of  parliament.  Treating 
the  parliament  of  Canada  as  one  body,  the  B.  N.  A.  Act 
provides  (I): 

"  There  shall  be  a  session  of  the  parliament  of  Canada  once 
at  least  in  every  year,  so  that  twelve  months  shall  not  intervene 
between  the  last  sitting  of  the  parliament  in  one  session,  and  its 
first  sitting  in  the  next  session." 

and  there  can  be  no  doubt  that  a  Governor-General  woo 
should  disregard  this  imperative  provision,  even  upon  the 
advice  of  her  Majesty's  Privy  Council  for  Canada — ml,  his 
Ministers — would  lie  guilty  of  a  plain  violation  of  his* 
duty ;  and  if  it  can  lie  imagined  that  legal  damage  could 
t>e  suffered  by  any  individual  by  reason  of  such  violation  of 
duty,  such  individual  would  have  a  right  of  action  in 
respect  of  such  damage,  in  accordance  with  the  principles 
heretofore  laid  down  («t).  The  similar  provision  (u) 
necessitating  annual  sessions  of  the  legislative  assemblies 


(k)  Anlt.p.  16fi.  (o  S,.v.  20. 

jm)  Ante,  p.  158,  tt  Hf.  (ii)  B.  N.  A.  Act.  sec.  i 
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of  tiic  province*  of  Ontario  and  Quebec,  has,  as  we  write, 
been  disregarded  by  the  Lieutenant-!  lovemor  of  the  latter 
province,  but  the  bitterness  there  of  contending  factions  u 
Mich  that  it  is  hardly  possible  to.  disease  tliis  matter 
further  now,  without  appearing  to  advocate  a  party's 
eaaw 

Treating  now  the  parliament  of  <  lanada  as  composed  of 
three  branches — the  Crown,  the  Senate,  and  the  House  <>l 
attention  must,  be  drawn  to  the  difference 
in  the  duration  of  the  life  of  the  respective  branches. 
The  Crown  and  the  Senate  are  immortal  branches,  while 
tin?  Bouse  of  Commons  might  be  more  aptly  termed  the 
foliage  of  parliament  appearing  and  disappearing,  some- 
times in   quick   revolving  seasons  (as   in  the  Antipodean 

<  '"I »),    I 'lit.    at    the    longest,    in    quinquennial    recur- 

.  |     The  analogy  holds  even  more  fully,  for  ss  ;i 

.■  -  ind  does  effective  work  only  when  clothed  with 

foliage   bo  parliament   requires  For  the  effective  exercise  <>t 

its  functions  the  magic  '-.-ill  of  gubernatorial  spring,  suin- 

.■  the  murmuring  leaves  of  the  C tnons  into  legis- 

gies  aside,  the  result  of  this  marked  distinction  in 

titution  of  the  unions  branches  of  parliament   is 

apparent  in  the  B,  N   A.  Act.  in  the  absence  of  any  provi- 

;  he  calling  together  of  the  members  of  the  Senate, 

'/.  Inl-  it  i-  expressly  enacted  : 

"88. — Tin'  '  loraraor-General  shall  from  time  to  time  in  the 

ii.itne,  by  instrument  under  the  Great  Seal  of  Camilla. 

gammon  and  cull  together  the  House  of  Commons." 

however  would  seem  to  carry  the  governor's 

ii"   further  than   the    Letters   Patent  alone   would 

have  carried  them,  and  therefore,  iis  said  by  Dr.  Bonn  not : 

The    summoning,  prorogation,  and  dissolution  of  purlin.  - 

overned  by  English  constitutional 

P  trliament   can    only    be    legally    summoned    by 


(pi    H.  X.  A.  Act,  MM.  BO. 
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authority  of  the  Crown."  After  the  expiry  of  the  House 
of  Commons  by  lapse  of  time  or  dissolution,  there  must  be 
a  new  House  elected  by  the  people  according  to  law,  before 
there  can  be  an  effective  exercise  of  the  prerogative  right 
to  summon  parliament ;  and  we  may  here  note  that  in  con- 
nection with  such  election  certain  powers  are  vested  in  the 
Governor-General  and  certain  duties  imposed  upon  him  by 
Canadian  legislation,  in  the  exercise  of  which  he,  in  con- 
templation of  law,  acts  personally.  Upon  him  devolves 
the  duty  of  fixing  the  date  for  the  holding  of  such  election 
— the  rule  is  the  same  as  to  bye-elections — and  by  him  the 
returning  officer  for  each  electoral  district  is  appointed  (</). 
This  however  by  the  way.  The  House  of  Commons  being 
so  elected,  parliament  can  meet  together  for  the  despatch  of 
business  only  upon  the  summons  of  the  .Governor-General. 
It  is  worthy  of  note  that  this  word,  "  sunwum"  is  used  in 
the  B.  N.  A.  Act,  in  reference  to  the  appointment  of  sen- 
ators (/•),  and  that,  as  has  been  said,  there  is  no  legislative 
regulation  of  the  method  by  which  the  Senate  is  called 
together  for  the  despatch  of  business ;  while  in  relation  to 
the  House  of  Commons  the  word  is  used  to  indicate  the 
annual  calling  together  of  the  elected  members  of  the 
House  for  the  exercise  of  their  functions.  As  a  matter  of 
usage  (in  conformity  with  the  English  practice)  the  instru- 
ment by  which  the  Governor-General  summons  the  House 
of  Commons,  viz.,  a  proclamation  under  the  Great  Seal,  is 
addressed  to  both  senators,  and  members  of  the  House  of 
Commons. 

C.  —  The   r.i'crcisr    of  the   prei'of/af  i  rr    ritfhts   of  the    Ci'ow/i 
as  a  coitstlttit'itt  hraiteh  of  the  Parlitnnetit  of  Canada. 

This  matter  has  been  fully  dealt  with  in  the  bust  chap- 
ter, and  we  need  not  therefore  dwell   further  upon  it  here. 

(q)   It.  S.  C.  c.  H,  s.  :*.  (r)  a.  24. 
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No  prerogative  right  of  the  Crown  a  tnore  firmly  estab- 
lished than  the  right  to  supervise  the  legislative  enactments 
:,.,r  legislative  bodies — -the  right  is  indeed  but  the 
logical  result  of  the  rule  that  the  Crown  iaa  constituent 
every  legislative  body  throughout  the  Empire  (*) 
Even  should  ■  Governor  "  thereunto  lawfully  authorised'1 

■  the  Queens  ||j< to  an  A < ■  i  of  h  colonial  '■ 

■  '■  h  by  the  co n   law  of   England  a   reserved 

the  Crown  to  repudiate  the  action  of  the  4  'rown's 

officer  in  the  colony  and  to  disallow  such  Act  EntbtoH 
ada,  the  exercise  of  this  prerogative  must,  to  be 
effective,  take  place  within  two  years  after  the 

■  ■:    the  Act    by  the    Secretary  of   State    For   the 
iM.    I. nt  the  right  once  exercised  in  the  method 

pointed  out  by  the  statute  and  such  exercise  being  duly 
■  i     here,  the  Act.  so  disallowed,  is  absolutely  an- 

■■ ni'1  after  the  day  of  sm-li  stKiiirk-ntion."     It 

noticed,  however,  that  this  power  of  disallowance 

■.    exercised  bj  I  he  Queen  personally,  hut 

and  with  the  advice  of  her  Privy  Council. 

With  regard,  however,  U>  Acts  of  tin.-  legislative  assem- 

the  different  provinces  of  the  Dominion,  the  right 

tin    prerogative  has  been  taken  away  from  the 

■  i  louncil,  and  is  by  the  B.  N.  A.  Act  (a)  conferred 
Governoi  in  t  louncil — a  matter  frequently  adverted 

■■_■  the  very  extended  rights  of  self-govern- 

eorded  to  Canada,     Much  must  be  said  hereafter 

with  reference  to  tiiis  power,  and  the  proper  "conventional" 

limit-  within  which  it  should  !«■  exercised .  but  viewing  it 

■     i,t  of  the  legal  efficacy  of  it-  exercise,  it 

cleat    that,  the  Governor-General  and  the 

a     mb.  Chip.   \  I    ante,  p.  138;  TlifiberKe  v.    Landry, 
■■  i  K.  N,  A.  Act, ;....(. 
(I)   H.  N.  ,\.  Act, 

ind  67. 
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Privy  Council  concurring  in  such  dieaDoi 
cising  their  power  in  the  manner  and  within  tL  |  ■. 
eated  in  the  statute,  no  provincial  Act  is  legally 
front  tin-  operatii 1'  tins  prerogative  »f  disallow .: 

This  is.  perhaps,  the  proper  place  to  adverl  I  i  ■  ■ 
error — glaring  to  us  in  Canada  at  least — into  whic 
Dicey  has  Fallen  in  the  work  to  which  we  havu  Fd  ■ 
referred  (v)  -a  wm-k  which,  in  its  elucidation  of  tin'  prin- 
ciple of  til.-  mtjrretiuicy  <•{  law,  as  the  Fundamental  : 
of  Anglo-Saxon  government  tin-  world  over,  stand* 
facile  prim#i>H;  l>ut  which,  in  its  references  to  the  ■ 
generally  ami  to  Canada  in  particular,  displays    i 
lack  <>f  appreciation  of  the  true  position  of  affairs  («■)      1  ■ 
confine  our  attention,  however,  to  this  particular  error 
Prof,  Dicey  is  completely  astray  in  laying  il    lowi 
lodging  of  this  veto  power  in  the  hands  of  the  G 

General  in  Council—  i.c.,  with  the  Dominion  Qovi  n ml 

was  intended   to  obviate  the    neceseitj    for   reeorl    to   the 

courts   for  the  decision  of  " constitutional"  easee  ii 

the  determination  of  the  line  of  division  bel 

of  authority  of  the  Dominion  parliament  and  thai  ■ 

vineial  assembly. 

"The  futility  of  a  hope  grounded  on  tf  tnisconcept 
the  nature  of  federalism,"  is  a  prel  nrion  and 

eun tains  a  very  direct  charge  that  the  Fathers  of  C 'edera 

ti 1  ii  1   not   know   what   they  were  about  in   tin-    i 

One  who,  like  Pmf.  Dicey,  speaks  with  authority 
not  have  penned  such  n  grave  charge  without  first  consult- 
ing the  debates  which  took  place  in  the  various  legi 
upon  the  "Confederation  Resolutions."     Had  he  done  bo.  he 
would  have  found  that  a  very  sharp  line  of  distincti 

drawn  Itetween  il xercise  by  the  Dominion  goven art, 

iu  it  mtitter  of  ptdiitenl  exjwlie>ny,of  the  power  of  die- 
allowance  of  provincial  Acts,  and  the  exerci 

.,[  the  Oonstitutioa." 

K>  Hw  not*  *t  eml  of  thWchnpier.     AodmC 
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of  the  judicial  fun-ction  of  declaring  an  Act  ultra  vires. 
Ah  expressed  by  the  Chancellor  of  Ontario,  in  a  recent 
case  (jt),  the  supervision,  touching  provincial  legislation, 
entrusted  to  the  Dominion  government,  works  in  the  plane 
of  political  expediency  as  well  as  that  of  jural  capacity, 
while  the  question  for  the  courts  is  as  to  the  latter  merely. 
The  framing  of  the  Quebec  Resolutions,  upon  which  the  B. 
N.  A.  Act  is  founded,  was  the  work  of  the  most  eminent 
legal  minds  of  that  day  in  Canada:  and  a  glance  at  the 
debates  upon  those  Resolutions  will  show  that  they 
thoroughly  appreciated*  the  distinction,  pointed  out  in  these 
later  days  by  the  Chancellor.  Throughout  the  debates,  it 
was  clearly  recognized  that  the  exercise  by  the  Dominion 
government  of  the  power  of  disallowance,  was  to  be  exer- 
cised in  support  of  federal  unity, — e.g.,  to  preserve  the 
minorities  in  different  parts  of  the  confederated  provinces, 
from  oppression  at  the  hands  of  the  majorities.  That  it 
was  not  intended  to  obviate  the  necessity  for  resort  to  the 
courts,  is  apparent  from  the  following  extract.  Complaint 
was  made  that  while  the  Dominion  government  was 
invested  with  this  veto  power,  no  authority  was  provided 
to  supervise  its  exercise :  and  the  question  was  further 
asked,  what  check  will  there  be  upon  Dominion  legisla- 
tion (  The  speaker  (?/)  presumed,  for  the  purpose  of  his 
argument,  that  in  each  of  these  cases,  the  only  check 
would  lie  through  the  Imperial  government. 

"  Hon.  Attorney-General  Cartier. — The  delegates  under- 
stood the  matter  better  than  that.  Neither  the  Imperial  govern- 
ment nor«the  general  government  will  interfere,  but  the  courts 
of  justice  will  decide  all  questions  in  relation  to  which  there 
may  be  differences  between  the  two  powers. 

"  A  voice. — The  Commissioner's  courts  ! 

"  Hon.  Mr.  Dorion. — Undoubtedly.  One  magistrate-  will 
decide  that  the  law  passed  by  the  federal  legislature  is  not  law, 

(x)  Atty.-Genl.  (Can.)  v.  Atty.-Genl.  (Ont.),20  O.  R.  at  p.  245. 

(y)  Hon.  A.  A.  Dorion ;  afterwards  Sir  A.  A.  Dorion,  Chief  Justice  of 
Quebec.     See  Confed.  Deb.  p.  690. 
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whilst  another  will  decide  that  it  is  law,  and  thus  the  diS 
instead  of  beiu?-  between  the  legislatures,  will  he  betwi 
several  courts  of  justice. 

"Hun.  Attohm  v  -i  ii-Ai-.iiK  Cashes,  -Should  th> 
legislature  pass  a  law  beyond  the  limits  of  its  function 
lir  nail  ;nnl  raid,  pUnv  jur?. 

"  Hon,  Mi;.  1'okion. — Yes,  I  understand  that:  ant 
doubtless  to  decide  questions  of  this  himl  that  it  is  pro] 
establish  federal  pourta," 

The   Fact  is  that  the  power  of  ctiaaUowano    te  i    i  in 
the  i  kivernor-1  leneral  in  Council,  ia  precisely  an&Ii  . 

Uie  power  of  disallowance  vested  in  the  Queen  in  I ' nil 

over    Dominion    legislation.      The   jmwer   in   each   ■ 
subject  to  tlie  limitations  prescribed  by  thane  "  convention* 
ui'  tlu-  constitution"  to  which  Prof    Dicey  so  fre< 
refers.     An  act  of  the  Dominion  parliament  may  ran  like 

gauntlet  of  the  I e  government,  and  yet  be  affa 

declared   by  the  courta  t->  be  invalid,     As  i-  well    known, 
the  supervision  exercised  by  the  law  officers  of  tin    I 
in    England,    is   directed   to   weeing   that   any   colonial   Act,, 
submitted  for  their  consideration,  is  not  repugnant  to  any 

Imperial  legislation:  ami  they  d t  pretend   to 

Dominion  Acts  in  order  to  determine  the  (mention  of  theti 

validity,  as  lieing  within  the  range  of  subject  matters  con 

tided  U>  the  parliament  of  Canada   by  section   D1 

I'.  X   A.  Act.       And  with   regard   to  the  disallowance  by 

thn  governor  in  council  of  provincial  Acta,  the  i  m    ■ 

this  power  by  reason  of  the  provincial   Act  being  though! 

uitrti  riren,  has  almost  entirely  censed,  and  the  supervision 

now    works  almost  exclusively   "  in   the  plane  of   political 

expediency 

Note  to  p.  17a  itiiU.—  Thenrsti  ihapter  ..)  Prof.  Dice)  si fc        Onth 

Nature  of  Parliamentary  Sovereignty'     oontoina  nothing  nrhi 
not    be.    with   oqtal   truth,   xntd  of    the    legislative    botlies    (<■■■ 
I'aimilii.      What    tie    write*  *t    p.   .i«   111  duprool    of     "the  alleged    |t-u«l 
limitations    on     til"     l«ntfl*tiTC     "OVerei^Hly    of     [1  a  rli  anient,"— namely, 
limitation*  uiainfl  mil  at  the  iireoept*  <>(  the  moral  law,  the  (icerofistivt* 
ol  Mi.-  1  Irown,  "in!  id.-  bitxlfno  el 
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of  parliament  -  ta  all  equally  applicable  to  the  position  of  Canadian 
I  ■.  ;tti  reference  to  them,  too,  it  may  be  said,  that  there 
11  no  competino  ligittatli*  power  either  in  (ba  Crown,  in  either  branch 
n!  the  hgi-Iature  (where  the  legislature  happens  to  be  bicameral |,  in  the 
(•onsli  turtle  ies,  or  ill  the  law  courts. 

The  second  chapter  "i»  to  illustrate  the  characteristics  of  such 
sovereignty,  by  comparing  the  essential  features  of  a  sovereign  parlia- 
ment like  that  of  England,  with  the  traits  that  murk  lion -sovereign  law- 
making bodie*."— among  which  he  olasnes  colonial  It's: islati ires.  Yet.  on 
a  later  page  (!(i-1l  he  lava  it  down  : 

"When  English  statesmen  gave  parliamentary  aovcrnnii-nt  U  the 
colonic*,  they  almost,  an  a  matter  of  course,  bestowed  upon  colonial 
highlit  II  If.  authority  to  ileal  wittl  every  law,  irhftlirr  i,<ir.l:ttitinn,tl  ui 
twt.  which  affected  the  colony,  subject,  >.f  coiirne.  to  the  proviso,  rather 
implied  than  expressed,  that  this  power  should  not  be  used  in  a  way 
'  with  the  supremacy  of  the  British  parliament.  The 
colonial  legislatures  in  short  are,  within  thrir  men  upherr,  copies  of  the 
Imperial  parliament.  They  are.  within  their  own  sphere,  \ovtTtign 
hOtUa,  hut  their  freedom  of  action  is  controlled  by  their  subordination 
to  the  parliament  of  the  I'm  ted  Kingdom," 

To  charge  the  men  who  had  in  hand  the  framing  of  >''■■  scheme 
of  confederation,  with  "misconception  of  the  nature  of  federalism" 
come*  with  rather  bad  grace  from  Pro*.  Dicey.  He  speaks  (p.  US) 
of  a  federal  state  as  "a  political  contrivance  intended  to  reconcile 
national  unity  and  power  with  the  maintenance  of  ■  suite  rights.'  "The 
end  aimed  at,"  he  says,  "  fixes  the  Mltntinl  ehtraettr  ot  federalism."  A 
very  clear  statement  this;  and  yet.  the  Professor  apparently  faila  to 
note  that  -  state  rights  '  may  be  paraphrased  and  generalized  as  ■  local 
•elf-government,'  and  that  his  definition  ol  federalism  is  clearly  appli- 
cable to  those  "conventions  "  of  the  British  constitution  which  regulate 
the  relation!  between  Great  Britain  and  her  colonies.  We  might  refer, 
too.  to  another  passage  in  which  he  is  historically  inaccurate.  He  treats 
(page  Il4i  the  division  of  power  between  the  legislative  and  executive 
department*  of  government,  under  the  American  system,  and  the 
which  oppear  in  their  "Constitution,"  upon  interference 
ghW,  as  being  part  and  parcel  of — "connected  with  "  - 
Mend  idea  of  division.  In  this  he  is  clearly  astray.  Several 
U  which  existed  in  the  individual  states  prior  to  the 
■the  Constitution  of  the  United  States,"  exhibit  both  these 
(ties — the  tirst,  because  that  was  thought  to  be  the  English 
Ifh.  »m!  the  second,  because  of  the  prevalence  then  of  the  doctrines 
uwna  and  Monlesmieu. 
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nothing  beyond  the  limits  which  circumscribe  iln- 
But  when  acting  within  those  limits,  it  is  not  in  any  sense  an 
agent  or  delegate  of  the  Imperial  parliament,  but  has,  and  was 
intended  to  have,  plenary  powers  c.f  legislation,  as  large,  and  of 
the  same  nature,  as  those  of  Parliament  itself.  The  established 
courts  of  justice  when  a  question  arises  whether  the  prescribed 
limits  have  been  exceeded,  must  of  necessity  determine  that 
question  :  and  the  only  way  in  which  they  can  properly  do  bo,  is 
by  looking  to  the  terms  of  the  instrument  by  which,  affirma- 
tively, the  legislative  powers  were  created,  and  by  which, 
negatively,  they  are  restricted.  If  what  has  been  done  is  legis- 
lation within  the  general  scope  of  the  affirmative  wards  which 
give  the  power,  and  if  it  violates  no  express  condition  or  restiic- 
lion  by  which  that  power  is  limited  (in  which  category  wotitd  of 
course  be  included  any  act  of  the  Imperial  parliament  at  variance 
with  it)  it  is  not  for  any  court  of  jnstice-to  inquire  further,  or 
to  enlarge  constructively  those  conditions  and  restrictions"  (/). 

In  tin  earlier  ease  in  the  Cm  r  l  of  Qaoen's  Bench,  and 
afterwards,  on  appeal,  in  the  Exchequer  Chamber — the 
cause  rrlihn-  of  Phillips  v.  Eyre  ('/) — the  judges  of  those 
courts  had  to  consider  the  position  and  powers  of  a  colonial 
Legislature,  and  the  extent  of  the  operation  of  colonial 
enactments.  As  a  defence  to  the  action,  which  vraa  brought 
in  England,  for  trespasses  alleged  to  have  Wen  committed 
in  Jamaica,  the  defendant,  governor  of  the  island,  pleaded 
an  Act  of  Indemnity  passed  by  the  Jamaica  LegUbitiv 
Assembly.  The  plea  was  demurred  to,  and  the  queatiou 
was  thus  raised,  (1)  as  to  the  power  of  the  colonial  assembly 
to  pass  an  Act  of  Indemnity,  and  (2)  as  to  the  extra  terri- 
torial operation  of  that  Act.  For  the  defendant  it  was 
argued  that  by  the  Law  of  England  the  Legislature  of  ■ 
colony  is  supreme  within  the  boundary  of  the  colony;  that 
tin-  courts  in  this  country  are  bound  to  recognize  the  laws 

( f)  Compare  the  language  of  Marshall.  C.J.,  in  McCulloch  v.  Mary- 
land. 4  Wheat.  421  it'nitcd  ^tatea  S-.  C.  Rep.),  quoted  at  p.  M  at  H,i 
Mich.  University  Lectures  of  1969,  pnbtiahwl  mi  Ml.  "Coot*.  HUt.  as 
seen  iu  American  Law." 

t<<)  L.  B.4Q.B.  SttiftlJ.  B   I. 
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mm-  colonial  legislature  make  as  part  of  the  English 
rliat  the  Crown  niav  refuse  its  consent  to  a  colonial 
■•.••t  .  tin-  Imperial  parliament  may  interfere,  and  the  laws 
which  the  colonial  legislature  make  must  not  be  "repug- 
nant "  to  the  law  of  England,  as  that  word  is  explained  in 
"2s  A:  2!)  Vic.  c.  63 :  but,  subject  to  those  qualifications,  the 
laws  passed  by  the  colonial  legislature  and  made  with 
inference  to  acts  committed  within  their  jurisdiction,  are  as 
binding  as  the  laws  of  the  Imperial  parliament;  that  Eng- 
lish courts  recognize  them,  not  through  international 
courtesy,  but  because  they  must  !>e  taken  to  be  part  of  the 
law  of  England  (It) ;  and  that  it  may  well  be,  that  the 
colonial  legislature  have  no  power  to  take  away  a  remedy 
from  a  British  subject,  but  they  ma}T  discharge  a  cause  of 
action  which  has  accrued  within  the  limits  of  their  terri- 
torv. 

In  delivering  the  unanimous  judgment  of  the  Court  of 
Queen's  Bench,  Chief  Justice  Cockbum  says: 

44 It  cannot  be  disputed  that  the  Jamaica 

Legislature,  having  full  legislative  authority  within  the  limits  of 
the  colony,  subject  only  to  the  assent  of  the  Crown,  had  full 
power  to  pass  the  statute  in  question,  so  far  as  to  take  away  the 
ritrht  of  action  before  the  local  tribunals  ....  but  it  is 
contended  on  the  part  of  the  plaintiff,  that  a  right  of  action 
being  given  before  the  courts  here,  in  respect  of  personal 
wrongs  committed  in  a  colony,  this  right  cannot  be  taken  away 
by  an  Act  having  no  legislative  effect  beyond  the  limits  of  the 

local  authority It  may  be  useful  to  consider  what 

would  have  been  the  effect  if,  instead  of  legislating  e.c  post  facto, 
the  Legislature  of  Jamaica  in  anticipation  of  future  events,  had 
passed  a  statute  authorizing  the  acts  which  have  given  rise  to  this 
action.     We  cannot  doubt  that  in  such  a  case,  no  right  of  action 

would  arise  here It  remains  to  be  seen  how  far 

this  principle  will  apply  where  an  act,  admitted  to  have  been 
unlawful  when  done,  is  legalized  and  divested  of  its  tortious 
-character,  and  immunity  is  afforded  to  the  wrongdoer  in  respect 

ih\  See  Red  path  v.  Allen,  cited  pout. 
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of  it,  by  ex  post  fact*  legislation We  are,  however, 

of  opinion  that  the  same  principle  which  we  have  stated  to  be 
applicable  to  an  act  made  lawful  by  former  legislation,  is  equal]/ 
applicable  to  an  act  originally  wrongful,  but  legalized  by  an 
e.r  post  facto  law.  Local  Legislatures  having  been  established  iu 
our  colonies  with  plenary  powers  of  legislation,  the  same  comity 
which  obtains  between  nations,  should  be  extended  to  them  by 
the  tribunals  of  this  country,  when  their  law  conflicts  with  ours, 
in  respect  of  acts  done  within  their  jurisdiction.  .  .  .  Plenary 
power  to  make  laws  having  been  conferred  on  the  local  legis- 
lature, subject  to  the  assent  of  the  sovereign,  it  cannot  be 
disputed  that  it  was  within  its  competence  to  pass  the  law 
referred  to  in  the  plea,  and  the  only  question  is,  whether  the 
effect  of  it  is  to  deprive  the  plaintiff  of  the  right  which  he  would 
otherwise  have  had,  of  maintaining  an  action  in  this  country. 
For  the  reasons  we  have  given,  we  are  of  opinion  that  such  is  its 
effect,  and  consequently  that  on  the  demurrer  to  the  plea,  our 
judgment  must  be  for  the  defendant." 

In  the  Exchequer  Chamber  (*),  the  court  was  again 
unanimous,  and  Mr.  Justice  Willes,  in  delivering  the  judg- 
ment of  the  seven  judges  of  which  the  court  was  composed 

savs  : 

"  It  seems  to  be  plainly  within  the  competence  of  the  legis- 
lature, which  could  have  authorized  by  antecedent  legislation  the 
acts  done  as  necessary  or  proper  for  preserving  the  public  peace, 
upon  due  consideration  of  the  circumstances  to  adopt  and  ratify 
like  acts  when  done,  or  in  the  language  of  the  law  under 
consideration,  to  enact  that  they  shall  be  *made  and  declared 
lawful  and  confirmed.'  Such  is  the  effect  of  the  Act  of  Indem- 
nity in  question,  which  follows  the  example  of  similar  legislation 
in  the  mother  country,  and  the  other  dominions  and  colonies  of 

the  Crown The  Crown  has  in  numerous  instauces 

granted  charters  under  which  houses  of  assembly,  and  legislative 
councils,  have  been  established  for  the  government  of  colonies, 
whether  conquered  or  settled ;  and  such  councils  and  assemblies 
have  from  time   to  time  made  laws  suited  to  the  *  emergencies 

{if  L.  R.  I)  Q.  B.  1.     Counsel  for  the  plaintiff  referred  to  the  B.  N.  A. 

Act  as  conferring  supreme  powers. 
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of  the  colony,'  which,  of  course,  include  all  measures  necessary 
for  the  conservation  of  peace,  order  and  allegiance  therein.     . 
subject  to  the  approval  of  the  Crown,  and  the  control  of  the 

Imperial  legislature We   are   satisfied    that  a 

confirmed  Act  of  the  local  legislature  lawfully  constituted, 
whether  in  a  settled  or  conquered  colony,  has  as  to  matters 
within  its  competence,  and  the  limits  of  its  jurisdiction,  the 
operation  and  force  of  sovereign  legislation,  though  subject  to 
be  controlled  by  the  Imperial  parliament." 

The  subsequent  passages  in  the  judgment  distinctly 
affirm  that  colonial  legislation  will  be  given  effect  to  by 
English  Courts  on  the  same  principle  of  comity  as  induces 
those  courts  to  recognize  foreign  law. 

The  same  views  are  expressed  in  the  opinions  of  the 
judges  of  the  Court  of  Appeal  for  Ontario  in  a  case  which 
came  before  them  in  1872  (j).  It  may  be  observed  that 
their  remarks,  although  made  in  reference  to  an  Act  of  the 
Legislative  Assembly  of  Ontario,  are — at  least  equally — 
applicable  to  legislation  by  the  parliament  of  Canada  upon 
subjects  within  its  legislative  competence.  The  question 
which  arose  for  decision  was  as  to  the  power  of  the  Ontario 
legislature  to  pass  an  Act  confirming  and  validating,  as 
against  infants,  a  deed  of  settlement  made  bv  trustees  under 
a  will,  the  contention  being  that  such  legislation  had  the 
effect  of  depriving  one  man  of  his  property  and  giving  it  to 
another.  Draper,  C. J., uses  very  clear  and  emphatic  language 
as  to  the  right  of  the  Local  legislature  to  pass  private  Acts  : 

"  As  in  England,  it  is  a  settled  principle  that  the  legislature 
is  the  supreme  power,  so  in  this  province,  I  apprehend  that  within 
the  limits  marked  out  by  the  authority  which  gave  us  our  pre- 
sent constitution,  the  legislature  is  the  supreme  power.  It  is  on 
this  principle  that  private  Acts  of  parliament  are  upheld  as 
common  modes  of  assurance,  being  founded  upon  the  actual  or 

implied  assent  of  those  whose  interests  are  affected 

I  think  nothing  is  to  be  gaine.l  by  a  theoretical  distinction,  which 
has  been  suggested,  between  the  authority  of  the  legislature  to 

(j)  Re  Goodhue,  19  Grant,  30G. 
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pass  laws  upon  certain  subjects,  and  the  right  to  extnuw  that 
power  as  they  may  deem  titling.  Whether  it  be  called  a  power 
or  a  right,  it  comes  to  the  same  thing;  since  though  our  legis- 
lature is  limited  by  the  Constitutional  Act  to  certain  denned  sub- 
jects, the  Act  imposes  no  limit  to  the  exercise  of  the  power  on 
those  subjects.  ...  If  the  new  l;iw  be  within  the  class  of 
subjects  committed  to  the  provincial  legislature,  I  know  of  no- 
authority  in  provincial  tribunals  to  refuse  to  give  it  effect,  apply- 
ing to  its  language  the  same  rules  of  construction  that  are  appli- 
cable to  any  other  statute  passed  by  competent  authority." 

The  same  questi'in — ami  again  in  reference  to  the  lcgutla- 
tive  power  of  a  Provincial  Assembly — come  before  the 
Judicial  Committee  of  the  Privy  Council  in  the  celebrated 
case  of  Hodge  v.  The  Queen  {!•).  The  Committee  verj 
emphatically  re-affirmed  the  doctrine  laid  down  in  Queen  t, 
Borah  (/),  and  held  that  the  provincial  legislature  wan 
within  its  powers,  in  entrusting  to  a  Board  of  License 
Commissioners,  authority  to  enact  regulations  in  reference 
to  tiivcniH  ami  billiard-rooms  in  connection  therewith,  Mini 
thereby  to  create  offences  and  annex  penalties.  Tin-  ques- 
tion was  thus  disposed  Of  : 

It  appears  to  their  lordships,  however,  that  the  objection 
raised  by  the  appellants,  is  founded  on  an  entire  misconception 
of  the  true  character  and  position  of  the  provincial  legislatures. 
They  are  in  no  sense  delegates  of,  or  acting  under  any  mandate 
from  the  Imperial  parliament.  .  .  .  The  B.  N.  A.  Act  con- 
ferred powers  not  in  any  sense  to  be  exercised  by  delegation  from, 
or  as  agents  of,  the  Imperial  parliament,  but  authority  as 
plenary  and  as  ample  within  the  limits  prescribed  by  section  92,. 
as  the  Imperial  parliament  in  the  plenitude  of  its  power  possessed 
and  could  bestow.  Within  these  limits  of  subjects  and  area,  the- 
local  legislature  is  supreme,  and  has  the  same  authority  as  the 
Imperial  parliament,  or  the  parliament  of  the  Dominion  would 
have  bad  under  like  circumstances  to  confide  to  a  municipal 
institution  or  body  of  its  own  creation,  authority  to  make  by -law  a 
or  resolutions  as  to  subjects  specified  in  the  enactment,  and  with 
the  object  of  carrying  the  enactment  into  operation  and  effect.     It. 


{*>  -J  App.  C»s 
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is  uiivious  thai  such  in  authority  is  ancillary  to  legislation,  and 
without    il    an    attempt    to    provide    for    varying   ost&Ut,    iad 
machinery  to  carry  them  out,  might  become  oppressive  or  abso- 
I n !<•!)•  f.iil It  was  argued  at  the  bar,  that  a  legis- 
lature committing  important  re g illations  to  agents  or  delegates, 
self.     That  is  not  so.     It  retains  its  powers  intact,  and 
an,  whenever  it  pleases,  destroy  the  agency  it  has  created,  ami 
i.ntlier,  or  take  the  nutlet  directly  into  its  own  hands. 
How  far  it  shall  seek  the  aid  of  subordinate  agencies,  and  how 
•  i  ill  continue  (nam,  are  matters  for  each  legislature  and 
not  for  conrts  of  law  to  decide." 

In  the  still  more  recent  case  of  Powell  v.  Apollo  Candle 

Co  i .,.  i.  fcbe  Judicial  Conunitti f  the   Privj  < "  rand]  ex- 

thedi  continued  adherence  to  the  '•pinions  laid  down 
,  cases  i"  which  we  have  referred. 
The  power  of  the  Dominion  parliament  to  legislate  for 

■  I  ''i    and  g I  government  of  the  Xorth-West 

Ferritoj  iea(coi  y  M&  35  Vic,  c  28,  Imp.),  was  held 

tone  the  sit  mi*  |ik'i)iin   [Kiwer  u[  k-^islution  ;■>  i>  |i  is-  ■—'-'! 
by  the  Imperial  parliament  (u). 

applying,  then,  the  nib*  so  clearly  laid  down   by  Lord 

Betbotne  in  tl ariier  case  (o),  we  have  t>  look  to  those 

the  B,  X.  A.  Act: 
i     By  which,  affirmatively,  the  legislative  powers  w-e 

l'.\  which,  negatively,  they  are  restricted; 
ni'l  m  have  to  note  that  affirmatively  the  legislative 
powei  is  of  very  wide  range,  namely,  to  "make  laws  in 
relation  to"  the  various  matters  enumerated  in  the  Act, 
anil  that  ••(  ..•xprcNK  negative  restriction  there  is  no  sign 
within  the  four  corners  of  the  Act. 

But  a,s  we  are  a  Dominion  "under  the  Crown  of  the 
I  nit''!    Kingdom"  (p),   there    must  lie  in  any  Canadian 

p.  Cn-5.  989. 

(a)  Rie!  v.  Itw.,  li)  App,  Cm.  075 ;  see  put.  ("I  ants,  p,  178. 

■  I'reambletoH    N.  A.  Act  sml  a  ilea  therjti,  put. 
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legislation  a  saving  of  the  sovereignty  of  England.  In  the 
Quebec  Resolutions,  upon  which  the  B.  N.  A.  Act  is  founded, 
this  restriction  is  express  (q) ;  hut  in  the  Act  itself  it  was 
no  doubt  deemed  unnecessary  to  insert  any  words  of  express 
restriction  upon  this  point,  as  it  is  an  implied  restriction 
upon  all  colonial  legislation  (r).  In  a  very  early  case  (x), 
Chief  Justice  Vaughan,  under  the  heading  "  What  the  par- 
liament of  Ireland  cannot  do,"  says : 

1.  It  cannot  alien  itself,  or  any  part  of  itself,  from  being 
under  the  dominion  of  England  ;  nor  change  its  subjection. 

2.  It  cannot  make  itself  not  subject  to  the  laws  of  and 
subordinate  to  the  parliament  of  England  (t). 

3.  It  cannot  change  the  law  of  having  judgments  there 
given,  reversed  for  error  in  England ;  and  others  might  be 
named  (v). 

4.  It  cannot  dispose  the  Crown  of  Ireland  to  the  King 
of  England's  second  son,  or  any  other  but  to  the  King  of 
England. 

And  in  a  Canadian  case  it  is  laid  down,  that  legislation 
inconsistent  with  its  relation  to  the  Empire  of  which  it 
forms  a  part,  would  be  "  unconstitutional  ''  and  void  (>•). 

The  second  and  third  propositions  laid  down  by  Chief 
Justice  Vaughan,  have  l>een  already  discussed,  with  the 
exception  of  the  question  as  to  the  prerogative  right  of  the 
Crown  to  hear,  in  the  Privy  Council,  appeals  from  Colonial 
judgments  ;  this  must  be  dealt  with  hereafter.  Propositions 
1  and  4  relate  no  doubt  to  extreme  cases,  which  can  hardly 
arise  in  this  age,  but  there  are  many  matters  in  respect  to 

(7 1  Resolution  No.  2'.».  (>)  Dicey  •  Law  of  the  Const.'  10">. 

(si  Cruw  v.  Ramsay.  Vaugh.  2'J2.     (0  See  Chap.  IV.  ante. 

(u)  i.e.,  it  cannot  legislate  in  reference  to  the  prerogative  right  of  the 
Crown  to  hear  ami  determine  appeals  from  colonial  courts;  or  chauge 
a  law  of  express  colonial  application. 

(/•>  Int.M-national  Bridge  Co.  v.  Can.  Southern  Ry.,  2*  Grant,  at 
p.  134;  see  also  Tull\    v.  Principal  Ofli-.vrs  of  H.  M.  Ordnance.  5  T*.  C. 
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which  we  possess  no  legislative  power  because  its  exercise 
would  be  a  usurpation  of  sovereignty  in  its  international 
•sense  (w). 

There  is  a  further  implied  restriction  upon  our  legisla- 
tive power,  viz.,  that  by  the  very  terms  of  the  grant  that 
power  is  territorially  limited  (x):  and  this  branch  of  our 
subject  is  of  so  much  importance  that  we  must  give  it 
careful  attention  (y).  It  will  help  to  a  solution  of  our 
problem  if  we  consider,  first,  the  legislative  powers. — 
territorially  considered — of  t]ie  Imperial  parliament.  That 
body  is  the  authorized  exponent  of  the  will  of  the  nation 
in  its  international  sense,  and  so  far  as  other  nations 
are  concerned,  its  enactments  are  of  course  inoperative 
beyond  the  borders  of  the  Empire,  including  within 
those  borders,  the  "  floating  islands "  of  the  British 
navy  and  mercantile  marine  (z).  In  a  work  of  recog- 
nized authority  (a),  certain  canons  of  construction  are  laid 
down  as  applicable  to  Imperial  statutes,  which  may  be 
shortly  stated.  Prima  facie,  enactments  of  the  parliament 
of  the  United  Kingdom  are  operative  only  within  the 
United  Kingdom,  and  do  not  extend  to  the  colonies  (/*), 
nor  to  British  subjects  (nor,  a  fortiori.,  to  foreigners)  out 
of  the  United  Kingdom  (c) :  unless  there  is  the  intention 
'*  clearly   expressed    or   to    be    inferred    either    from    its 

(tc)  Sae  B.  N.  A.  Act,  ss.  9  and  132. 

(j-)  See  9  App.  Cas.  117,  passage  quoted  ante,  p.  182. 

(y)  No  text  writer  gives  this  matter  more  tban  a  passing  notice.     See 
Dicey,  "  Law  of  the  Const."  p.  97,  note  (3). 

(z)  Reg.  v.  Anderson,  L.  R.  1  C.  C    R.  101;  Reg.  v.  Carr,  L.  R.  10 
Q.  B.  D.  76. 

{a)  Maxwell,  "The  Interpretation  of  Statutes,"  Chap.  VI. 

(M  See  Chap.  IV.  ante,  p.  57,  et  *eq. 

(<•>  Arnold  v.  Arnold,  2  Myl.  A'  Cr.  at  p.  270;  Jeffreys  v.  Boosey,  4 
H.  L.  Cas.  815;  Cope  v.  Doherty,  2  DeG.  &  J.  014;  ex  parte  Biain,  L.R 
12  Chy.  D.  522.  Laws  as  to  [rocodure  in  actions,  including  the  limita- 
tion of  a  time  within  which  proceedings  are  to  be  taken— leyes  fori — ar<* 
of  course  binding  on  all  litigants,  subjects  or  foreigners;  Lopez  v  Burs- 
lero,  4  Moo.  P.  C.  405. 
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language  or  from  the  object  or  subject  matter  or  history  of 
the  enactment "  (</).  The  Colonial  Laws  Validity  Act,  1865, 
gives  the  canon  of  construction  in  reference  to  Imperial- 
enactments  which  are  to  be  held  to  extend  to  a  colonv — 
there  must  be  the  "  express  words  or  necessary  intendment " 
of  the  Act.  But  in  any  case,  if  the  language  of  an  Imperial 
Act  of  parliament,  unambiguously  and  without  reasonably 
admitting  of  any  other  meaning,  applies  to  foreigners 
abroad,  courts  of  justice,  the  Empire  over,  must  obey  and 
administer  it  as  it  stands,  for  they  cannot  question  the 
authority  of  the  Imperial  parliament  or  assign  any  limits 
to  its  powers  (<')•  The  entire  ground  would  seem  to  be 
covered  by  the  language  of  Brett,  J.,  in  delivering  judgment 
in  a  late  English  case  (/)  : 

"  General  words  in  a  statute,  have  never,  so  far  as  I  am 
aware,  been  interpreted  so  as  to  extend  the  action  of  the  statute 
beyond  the  territorial  authority  of  the  legislature.  All  criminal 
statutes  are  in  their  terms  general ;  but  they  apply  only  to 
offences  committed  within  the  territory,  or  by  British  subjects. 
When  the  legislature  intends  the  statute  to  apply  beyond  the 
ordinary  territorial  authority  of  the  country,  it  so  states  expressly 
in  the  statute,  as  in  the  Merchant  Shipping  Act,  and  in  some  of 
the  Admiralty  Acts.  If  the  Legislature  of  England,  in  express 
terms,  applies  its  legislation  to  matters  beyond  its  legislatorial 
capacity,  an  English  court  must  obey  the  English  legislature, 
however  contrary  to  international  comity  such  legislation  may 
be.  lUit  unless  there  be  definite  express  terms  to  the  contrary, 
the  statute  is  to  be  interpreted  as  applicable,  and  as  intended  to 
apply  only  to  matters  within  the  jurisdiction  of  the  legislature  by 
which  it  is  enacted." 

but  we  may  be  allowed  to  cjuote  also  from  the  opinions  of 

(./>  Maxwell,  1W-70;  The  Sussex  Pierre  Case,  11  CI.  iV  F  fit  p.  14**» ; 
.Jeffreys  v.  Hoosev,  4  II.  L.  Otis.  xlo  ;  Rrook  v.  Brook.  9  H.  L.  Ca«*.  ll*3  ; 
Cope  v.  Poherty,  2  DeG.  tV  J.  1114.  And  see  Rjj.  v.  Keyn,  L  R.  2  Ex. 
I).  <i3  ;  Routled^e  v.  Low,  L.  R.  1  Chy  App.  42,  3  E.  £  I.  App.  113  ;  Atty.- 
(lenl.  of  Hon^-Kon&f  w  Kwok-a-Siin;,  L.  R.  5  P.  C.  l'.'H. 

(«•)   Maxwell,  17<>-M). 

(/)  Nilvwet  v.  Niboyet.  L.  R.  4  P.  I),  at  pp.  19-20. 


COLONIAL   LEGISLATIVE   POWER.  187 

two  very  eminent  English  Judges. — who  in  succession, 
occupied  the  position  of  Lord  Chief  Justice  of  England — 
in  a  very  celebrated  case  arising  out  of  the  sinking  of  the 
English  steamer  "  Strathclyde  **  by  the  German  steamer 
"  Franconia,"  off  Dover,  in  1876  (g\  Chief  Justice  Cole- 
ridge says : 

•'  I  do  not  of  coarse  forget  that  it  is  freely  admitted  to  be 
within  the  competency  of  parliament  to  extend  the  realm  how- 
far  so  ever  it  pleases  to  extend  it  by  enactments,  at  least  so  as 
to  bind  the  tribunals  of  the  country." 

Chief  Justice  Cockburn  says :         % 

"  Now  no  proposition  of  law  can  be  more  incontestable,  or 
more  universally  admitted,  than  that,  according  to  the  general 
law  of  nations,  a  foreigner  though  criminally  responsible  to  the 
law  of  a  nation  not  his  own,  for  acts  done  by  him  while  within 
the  limits  of  its  territory,  cannot  be  made  responsible  to  its  law 
for  acts  done  beyond  such  limits.  .  .  .  This  rule  must 
however  be  taken  subject  to  this  qualification,  namely,  that  if 
the  legislature  of  a  particular  country  should  think  fit,  by  express 
enactment,  to  render  foreigners  subject  to  its  law,  with  reference 
to  offences  committed  beyond  the  limits  of  its  territory,  it 
would  be  incumbent  on  the  courts  of  such  country  to  give  effect 
to  such  enactment,  leaving  it  to  the  state  to  settle  the  question 
of  international  law  with  the  governments  of  other  nations." 

From  these  authorities,  we  may  conclude  that  if  the 
Imperial  parliament  should  enact  that  any  person,  British 
subject  or  foreigner,  committing  such-and-such  an  act 
abroad,  should,  if  found  within  British  territory,  suffer 
upon  conviction,  a  certain  punishinent(A);  or  that,  in  decid- 
ing a  civil  action  in  respect  to  contracts  made  abroad,  to 
I*?  performed  abroad,  English  law  should  govern :  there  is 
on  doubt,  every  British  court  of  justice  would  l>e  obliged  to 

{q\  Rt%.  v.  Keyn.  L.  R.  2  Ex.  D.  03,  at  p.  152  and  p.  100. 

th,  See  tec.  VH  of  the  Merchant  Shipping  Act,  1834  ;  Reg.  v.  Ander- 
•oo.  L  R-  1  C.  C.  K.  161.  It  repaired  statutes  to  authorize  a  trial  in 
one  county  of  England  for  an  offence  committed  in  another  county.  See 
Che  T&Iaable  note  to  Keighley  v.  Bell,  4  F.  <V  F.  at  p.  790. 


190  THE  CANADIAN    WWaTITOTIOK. 

Supreme  Court)  the  case  can  hardly  U-  considered  an 
authority  (»■').     The  plaintiffs  invoked  against  the  defea- 

danta  h  clause  in  tin-  Insi ilvfJit  Act  ni'  INT."),  which,  ^liml-ly 
stated,  provided  that  when  it  was  found  on  the  trial  of  an 
action  against  an  insolvent,  that  the  ileht  sued  fur,  had 

I u  contracted  by  him  when,  to  his  knowledge,  he  w;i> 

unable  to  meet  his  engagements,  he  might  he  imprisoned 
for  two  years  unless  the  debt  and  costs  wire  sooner  paid 
In  tlie  ease  in  question,  the  debt  had  been  contracted  in 
England.  A  majority  of  the  judges,  who  rendered  opin- 
ions in  tlie  wise,  held  that  the  statute  did  not  a  (fix  B  Crim- 
inal character  to  an  net  committed  abroad;  that  the  law 
enacted  by  the  section,  was  a  law  at  in  tin  vtmedy  <<>■,,,/- 
able  in  owr  courts,  and  therefore  valid  {*).  Of  the 
Supreme  Ooort,  tlie  majority  who  expressed  an  opinion 
mi  this  constitutional  point,  decided  against  the  applica- 
bility i>f  the  section,  invoking  tlie  rules  of  interpretation  to 
which  we  have  before  referred,  as  limiting  the  section  to 
debts  contracted  in  Canada:  but  at  the  same  time  serious 
doubt  was  expressed  by  each  of  these  judges  as  to  the 
validity  of  the  enactment,  in  case  its  unambiguous  mean- 
ing had  admitted  none  hut  the  wider  interpretation.  11m 
position  is  thus  clearly  put  by  Mr.  Justice  Strong  (') : 

"  By  the  SHst  section  of  the  B.  N.  A.  Act.  the  parliament 
of  Canada  is  empowered  to  make  laws  for  the  pence  order 
and  good  government  of  Canada.  Does  this  warrant  the 
enactment   of   statutes    binding  British   subjects   in   respect  of 

(r)  Ah  to  tin-  'junctions  arising  in  this  case,  which  involved  consident- 
tion  of  the  B.  N.  A.  Act.  seej'otr,  notes  to  s.  iU.s-s.  21,  etc 

(*)  Somewhat  analogous  questions  arise  under  the  "  Act  respecting 
Arrest  and  Imprisonment  for  Debt"  (E.  S.  O.  c.  (17)  It  i-  submitted 
that  bo  far  as  these  BtatuteB  make  provision  as  to  /'••■  rtmtity  '"  fftire  the 
lirrfnrmtmr.t  of  llit  vhli;tal'mn  created  bij  the  cmitrnci  inni  mi.  they  apply  lo 
the  case  of  proceedings  fur  n  debt  eoiitrncti-d  aui\.ud :  but  that  so  far  as 
they  are  punitive— whether  technically  "criminal  "  or  not-  -they  do  nol 
(as  a  matter  of  interpretation)  so  apply,  and  Mold  not  (as  a  matter  of 
jurisdiction  to  enact  them)  be  made  bo  to  apply. 

(i)  H  S.  C.  R.at  p.  EM-7, 
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acts  done  without  the  territory  of  the  Dominion,  merely  because 
they  happen  at  the  time  to  have  a  domicile  in  the  Dominion  ? 
Or  are  not  such  persons,  like  all  other  subjects  of  the  Queen, 
liable  to  be  affected  by  no  legislation  regulating  their  personal 
-conduct  without  the  limits  of  the  Dominion,  save  such  as  may 
be  enacted  by  the  Imperial  legislature,  the  parliament  of  the 
United  Kingdom  ?  I  think  these  weighty  and  important 
questions  would  arise  and  have  to  be  determined  in  the  present 
case,  if  we  found  in  the  enactment  under  consideration,  either 
from  express  words  or  necessary  implication,  that  it  was  the 
intention  of  the  legislature  to  apply  it  to  traders,  domiciled 
inhabitants  of  Canada,  making  purchases  without  the  Dominion. 
But  as  there  is  not  the  slightest  indication  of  such  a  design,  as 
respects  this  186th  section,  we  are  relieved  from  the  obligation 
of  determining  such  a  grave  question  of  constitutional  law." 

The  only  other  case  in  our  courts,  is  Regina  v.  Brierly  (a) 
involving  the  validity  of  section  4  of  the  "  Act  respecting 
offences  relating  to  the  Law  of  Marriage  "  (R.  S.  C.  c.  161) : 

44 IV.  Every  one  who  being  married,  marries  any  other  per- 
son during  the  life  of  the  former  husband  or  wife,  whether  the 
second  marriage  takes  place  in  Canada  or  elsewhere,  is  guilty 
of  felony  and  liable  to  seven  years'  imprisonment : 

44  2.  Nothing  in  this  section  contained  shall  extend  to : 
(a)  Any  second  marriage  contracted  elsewhere  than  in  Canada 
by  any  other  than  a  subject  of  Her  Majesty,  resident  in  Canada, 
leaving  the  same  with  intent  to  commit  the  offence ;     .     .     ." 

This  section  was  held  valid  by  the  Divisional  Court  of 
the  Chance rv  Divison,  but  in  view  of  the  decision  about  to 
l>e  referred  to,  it  would  appear  that  this  judgment  can  only 
be  supported  as  to  foreign  marriages,  upon  the  view  that 
the  otfence  dealt  with  by  the  section,  is  the  leaving  Canada 
with  intent.  The  opinion  of  the  Chancellor  in  that  case,  is— 
if  to  say  so  l»e  permissible — a  clear  marshalling  of  all  that 
can  l>e  urged  in  support  of  the  jurisdiction  of  a  colonial 
legislature  to  pass  such  an  enactment ;  and  were  it  not  that 
Regina    v.   Brierly   must  lx»  considered   overruled   by  the 

(a)  14  O.  R.  523. 
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decision  of  the  Judicial  Committee  of  the  Privy  Council  in 
the  case  about  to  lie  noted,  it  might  he  deemed  1111  act  of 
presumption  to  question  the  correctness  of  the  principle* 
enunciated.  With  nil  deference,  it  is  submitted  that  the 
limitation  of  the  lines  of  judicial  investigation  open  to  i 
Canadian  judge,  to  a  consideration  of  the  express  ]>m- 
visions  of  the  B.  N.  A.  Act  on  the  one  hand,  am!  of  the 
Colonial  Lhwh  Validity  Act  on  the  other,  is  to  leave 
untouched  those  implied  restrictions  to  which  reference 
has  I  *en  made  in  an  earlier  part  of  this  chapter — such,  c.  <j., 
us  those  indicated  in  Craw  v.  Ramsay  {>■),  The  meaning 
given  to  the  phrase,  "  extra  territorial  legislation  "  seems 
also  unduly  limited  ;  in  the  books  it  is  constantly  used  to 
describe  the  attempt  by  the  legislature  of  one  state,  to 
determine  the  legal  relation  to  arise,  in  that  state,  from 
acts  done  and  contracts  entered  into  in  another. 

Very  opportunely,  the  report  of  the  ease,  McLcod  v. 
Attorney -General  for  New  South  Wales  (w),  before  the 
Judicial  Committee  of  the  Privy  Council,  conies  to  hand. 
The  legislature  of  that  colony  had  upon  its  statute  book 
the  following  enactment: 

"  Whosoever  being  married,  marries  another  person  during 
the  life  of  the  former  husband  or  wife,  wheresoever  such  second 
marriage  takes  place,  shall  he  liable  to  penal  servitude  for  seven 
years." 

By  applying  to  this  enactment  the  rules  of  interpreta- 
tion already  discussed,  the  Committee  construed  the  Word 

" whensoever,   as  1 uing  "wheresoever  in  this  colony." 

The  question  of  jurisdiction  is  thus  dealt  with  : 

"Their  Lordships  think  it  right  to  add,  that  they  are  of 
opinion  that  if  the  wider  construction  had  been  applied  to  the 
statute,  and  it  was  supposed  that  it  was  intended  thereby  to 
comprehend  cases  so  wide  as  those  insisted  on  at  the  bar,  it 
would  have  been  beyond  the  jurisdiction  of  the  colony  to  enact 
such   a  law Their  Lordships  are  far  from  suggesting 


<>')  t 


",p  I8J, 
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that  the  legislature  of  the  colony  did  mean  to  give  to  themselves 
so  wide  a  jurisdiction.  The  more  reasonable  theory  to  adopt  is, 
that  the  language  was  used  subject  to  the  well-known  and  well- 
considered  limitation,  that  they  were  only  legislating  for  those 
who  were  actually  within  their  jurisdiction,  and  within  the  limits 
of  the  colony." 

It  will  be  noticed,  perhaps,  that  the  report  of  this  case 
Joes  not  disclose  whether  or  not  the  appellant  was  a 
British  subject,  or  whether  he  was,  or  was  not,  a  resident 
of  the  colony.  His  tirst  marriage  took  place  in  New  South 
Wales,  and  it  would  appear  that  in  the  United  States, 
where  the  second  marriage  was  celebrated,  he  had  in  some 
way  procured  a  divorce  from  his  first  wife.  As  to  his 
nationality,  the  name  is  perhaps  suggestive.  It  may  there- 
fore be  thought  that  there  is  still  room  for  argument  as  to 
the  power  of  a  colonial  legislature  to  affix  criminal  character 
to  acts  done  abroad  by  a  British  subject,  whose  domicile  is 
in  the  colony,  but  there  is  nothing  in  the  judgment  of  the 
Committee  to  support  such  a  view. 

In  this  connection  it  may  be  remarked  that  in  regard 
to  Imperial  Acts,  the  question  is  one  of  construction 
merely  :  with  us,  it  is  a  question  of  jurisdiction,  or  of 
construction  to  save  jurisdiction.  If  the  jurisdiction  be 
wanting,  the  legislation  is  void — is  not  law — and  would 
have  to  be  judicially  so  held  (j).  Such  an  Act  would  be 
unconstitutional,  in  the  proper  sense  of  that  term — i.e.,  con- 
trary to  our  constitution — and  the  very  same  doctrine 
which  lays  down,  that  it  is  the  right  and  duty  of  a 
Canadian  judge  to  declare  void  an  Act  of  a  provincial 
legislative  assembly,  trenching  upon  ground  sacred  to  the 
parliament  of  Canada,  lays  down  with  equal  force,  that  it 
is  also  his  right  and  duty  to  declare  void — as  ultra,  vires — 
any  Act,  provincial  or  Dominion,  which  in  its  territorial 
scope  exceeds  the  power  of  a  colonial  legislature  {y). 

(x)  See  Reg.  v.  Brierly,  14  O.  R.  525. 

(y)  See  the  judgment  of  Marshall,   C.J.,  in  Marbury  v.  Madison,  1 

Cranch,  137 ;  Political  Science  Lectures,  1889,  University  of  Michigan, 

p.  77,  et  seq. ;  re  Goodhue.  19  Grant,  at  p.  452. 
Can.  Con.— 13 
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CHAPTER  X. 


THE  DIVISION  OF  THE  FIELD. 

In  the  earlier  chapters  of  this  book,  the  practical 
oneness  of  the  spheres  of  authority  of  the  legislative  and 
executive  departments  of  government  has  been  insisted 
upon,  and  the  legal  supremacy  of  the  former  over  the  latter 
pointed  out  (a).  Expressed  in  another  way  and  in  refer- 
ence to  a  government  of  limited  authority,  it  may  be  said 
that  to  fix  the  sphere  of  authority  of  the  legislative  depart- 
ment of  such  a  government,  is  to  fix  at  the  same  time  the 
spRere  of  authority  of  the  executive  department  of  that 
government  Applying  that  principle  to  the  Canadian 
constitution,  it  will  be  at  once  seen  how  important  it  is  to 
fix,  if  p.ossible,  the  exact  line  which  is  to  divide,  for  legis- 
lative purposes,  the  field  of  colonial  authority  between  the 
Dominion  parliament  and  the  Provincial  legislative  assem- 
blies. For,  that  line  found,  we  have  likewise  established 
the  line  of  division  between  the  Dominion  and  the  Pro- 
vinces for  the  purposes  of  executive  govenThient. 

Before  entering  upon  an  examination  in  detail  of  the 
sections  of  the  B.  X.  A-  Act  which  provide  for  the  distribu- 
tion of  legislative  power,  we  may  shortly  advert  to  the 
laws  and  legal  institutions  existing  in  the  different  prov- 
inces at  the  time  the  B.  X.  A.  Act  took  effect,  and  V )  some 
general  principles  which  have  l*reri  authoritatively  estab- 
lished in  reference  to  the  nature  of  the  division  effected  by 
the  Act. 


<«M 


See  ***'.  p.  If.  p.  22,  <t  m*<j  .  p.  4*>.  -t  ^7.,  and  Quip.  VI. 


200  THE  CANADIAN   CONSTITUTION. 

I. — When  the  Union  took  effect,  there  was  in  existence 
in  each   of  the   individual   provinces,  a   legal   system — a 
'•body"  of  laws  and  legal  institutions.     By  sec.  129  of  the 
B.  N.  A.  Act,  it  was  provided  that  all  laws,  etc.,  in  existence 
in  the  different  provinces  at  the  time  of  the  Union,  "  shall 
continue     ....     as  if  the  Union  had  not  been  made, 
subject  nevertheless  (except  with  respect  to  such  as  are 
enacted  by  or  exist  under  Acts  of  the  parliament  of  Great 
Britain,  or  of  the  parliament  of  the  United»Kingdom  of 
Great  Britain  and  Ireland)  to  be  repealed,  abolished  or 
altered  by  the  parliament  of  Canada,  or  by  the  Legislature 
of  the  respective  province,  according  to  the  authority  of 
the  parliament  or  of  that  legislature  undir  this  Art." 

This  mass  of  laws  and  legal  institutions  may  Ik?  con- 
sidered the  raw  material,  so  to  speak,  upon  which  the  legis- 
latures of  the  Dominion  and  the  respective  provinces  were 
to  operate,  each  according  to  its  authority  tinder  the 
B.  X.  A.  Act;  and  it  must  be  borne  in  mind  that  we  have 
laws  (common  law  and  statutory  enactments)  on  many 
subjects  which  have  come  down  to  us  from  pre-Confedem- 
tion  days,  and  these  can  be  repealed  or  altered  only  by  that 
legislative  lxxlv  which  could  now,  were  thev  non-existent, 
enact  them  (/>)•  The  division,  therefore,  effected  by  the 
B.  X.  A.  Act,  was  a  present  division  of  the  whole  body  of 
existing  law  (in  its  widest  sense),  as  well  as  a  division  of 
the  field  for  future  exercise  of  authority  (<).  Of  course, 
the  body  of  law  in  existence  when  the  B.  X.  A.  Act  came 
into  force  was  of  provincial  creation,  but  at  once  upon  that 
Act  taking  effect,  that  portion  of  existing  laws.  etc..  which 
fell  within  the  sphere  of  authority  of  the  Dominion  par- 
liament, hecaine  what  wr  mav  call  a  ho  lv  of  Dominion 
law.  whih*  the  remainder  nnidit,  not  inantlv.  be  designated 
a  body  of  provincial  laws. 

(M  Dobie  v.  Temporalities  B.«:u\l.  7  App.  Ca*.  I.V.. 
(r)  Se.1  <vit<-,  pp.  4').  ."ia. 
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II. — The  division  effected  by  the  B.  N.  A.  Act  in  ex- 
haustive. The  limitations  upon  our  powers  of  self-govern- 
ment, arising  from  our  colonial  status,  have  been  already 
dealt  with  (d).  The  power  to  legislate  along  certain  lines 
and  in  reference  to  certain  matters,  deemed  to  be  matters 
of  Imperial  concern,  has  been  expressly  or  is  impliedly 
withheld:  but  of  all  the  matters  in  respect  to  which  we 
have  power — i.e.t  of  the  entire  field  of  self-government 
alloted  to  u& — the  B.  N.  A.  Act  effects  a  division,  assigning 
certain  classes  of  those  matters  to  the  Provincial  assem- 
blies, and  the  balance  to  the  parliament  of  Canada. 

The  following  passage  from  a  recent  judgment  of  the 
Judicial  Committee  of  the  Privy  Council  discloses  the  con- 
tention to  the  contrary  which  had  been  raised,  and  finally 
-disposes  of  it :  (e) 

"  It  only  remains  to  refer  to  some  of  the  grounds  taken  by 
the  learned  judges  of  the  Lower  Courts  which  have  been  strongly 

objected  to  at  the  Bar It  has  been  suggested 

that  the  provincial  legislatures  possess  powers  of  legislation 
either  inherent  in  them,  or  dating  from  a  time  anterior  to  the 
Federation  Act,  and  not  taken  away  by  that  Act.  Their  Lord- 
ships have  not  thought  it  necessary  to  call  on  the  respondent's 
-counsel,  and  therefore  possibly  have  not  heard  all  that  may  be 
said  in  support  of  such  views.  But  the  judgments  below  are  so 
-carefully  reasoned,  and  the  citation  and  discussion  of  them  here 
has  been  so  full  and  elaborate,  that  their  Lordships  feel  justified 
in  expressing  their  present  dissent.  .  .  They  adhere  to  the 
view  which  La?  alwarr  be*n  taken  Kv  this  0>mnJttee.  that  the 
Federation  Act  exLa^n*  the  wLole  ran^e  of  ksfhlative  power, 
and  that  whatever  i*  not  thereby  ^iven  to  tLe  provincial  legisla- 
ture*. re*t?  wh*.  tLe  Parliariten;  »  *  -,." 

IIL — Tr,-r   \*%r'&%zi+:Zi\    *.•*   i'-<\ij*\*  kiA   the     \v>\':i*<:W. 
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plenary  powers  of  legislation.  This  attribute  of  colonial 
legislatures  has  been  examined  at  some  length  in  the  last 
chapter,  and  we  need  here  only  emphasize  this  fact,  thai 
there  is  no  distinction  whatever,  in  this  regard,  between 
the  Dominion  parliament  and  the  assemblies  of  the  different 
provinces.  The  principle  has  been  applied  alike  to  the 
legislative  power  of  each — to  uphold,  for  example,  the 
"  local  option  "  clauses  of  the  Canada  Temperance  Act  (g), 
and  the  delegation  of  power  to  license  commissioners,  under 
the  Ontario  Liquor  License  Acts  (A). 

IV. — In  a  country  under  the  rule  of  law,  it  necessarily 
devolves  upon  the  courts  which  administer  law,  to  enquire 
and  determine,  in  any  given  case,  whether  an  Act  of  a 
legislature  having  authority  over  a  limited  range  of  sub- 
ject matters,  is  within  or  without  its  powers, — is  or  is  not 
Imv.  As  we  have  already  pointed  out  (i),  long  before  the 
passage  of  the  B.  N.  A.  Act,  English  and  Colonial  judges  had 
been  called  on  to  consider  colonial  Acts,  and  to  determine 
the  question  of  their  legal  validity ;  and  the  duty  of  the 
courts  to  determine  like  questions  under  the  B.  N.  A. 
Act,  was  no  new  jurisdiction,  although  full  appreciation  of 
the  extent  of  their  judicial  authority  in  this  regard,  seems 
to  have  dawned  on  Canadian  judges  with  something  like 
surprise.  It  serves  to  indicate  how  small  is  the  range  of 
matters  with  which  colonial  legislatures  are  unable  to  deal, 
that  we  find  colonial  judges  almost  forgetting  that  any 
limits  exist  (j).     After  twenty-five  years  of  experience 

(;.)  Russell  v.  Reg.,  7  App.  Cas.  829. 

(//)  Hodge  v.  Reg.,  9  App.  Cas.  117.  See  also  Reg.  v.  O'Rourke,  I 
().  K.  465,  32  U.  C.  C.  P.  388,  as  to  the  adoption  by  the  Dominion  Parlia- 
ment, for  purposes  of  criminal  procedure,  of  Provincial  Acts  respecting 
jurors. 

(/)  See  Chap.  IV.  and  Chap.  IX.,  ante. 

(j)  In  this  connection  we  may  point  out  that  in  L'Union  St.  Jacques- 
v.  Belisle,  L.  R.  G  P.  C.  31,  the  reporter  states  the  question  involved  to 
be  whether  the  Act  there  impugned  was  or  was  not  repugnant  to  the 
B.  X.  A.  Act— a  strictly  accurate  way  of  putting  it,  but  in  these  days  not 
followed. 
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under  our  federal  system,  the  exercise  by  the  courts  of 
this  function,  excites  no  remark,  and  the  cases  on  this  branch 
of  Canadian  jurisprudence  now  fill  many  volumes.  Under 
the  legal  system  of  the  British  Empire,  the  "  last  word  " 
upon  these  questions  rests  with  the  Judicial  Committee  of 
the  Privy  Council,  and  so  far  as  that  tribunal  has  spoken* 
and  so  far  as  the  principles  enunciated  in  its  judgments 
extend,  its  decisions  are  binding  upon  our  courts.  In  a 
number  of  cases  they  have  determined  the  position  of  the 
line  of  division  in  regard  to  the  subject  matters  immediately 
involved  in  those  cases,  and  they  have  likewise  enunciated 
certain  principles  which  must  hereafter  guide  us  in  deter- 
mining the  line  of  division  as  to  many  subject  matters  with 
which  they  have  not  directly  dealt.  Our  first  duty  there- 
fore is  to  examine  their  judgments.  Next  in  order  of 
authority  will  come  the  judgments  of  the  Supreme  Court 
of  Canada ;  then,  for  each  province,  the  provincial  Court 
of  final  resort  in  the  province,  and  so  on  through  the  whole 
range  of  the  judiciary. 

Apart  from  certain  sections  which  confer  legislative 
powers  in  reference  to  the  conduct  of  business  in  the  dif- 
ferent legislatures  (k),  and  in  reference  to  elections  (/),  the 
distribution  of  legislative  power  is  provided  for,  in  sections 
91-95  of  the  B.  X.  A.  Act.  We  deal  in  this  place  with 
sections  91  and  92  only,  and  have,  for  convenience  of 
reference  and  comparison,  placed  them  side  by  side. 

(k)  See  sees.  18,  35,  47,  78,  87,  etc.;    see  also  28  &  23  Vic.  c.  63,  s.  5> 
(Imp.),  and  particularly  notes  to  sec.  35. 

(0  See  notes  to  sec?.  40,  41,  51,  80,  83,  and  84,  post. 


Putters  of  the  Parliament. 

L  U  rfaall  It*  lawful  fur  (lie  QmM,  hj  und  nilh  I  he  ml  vie*-  and  content  of 
■— rr  aad  Howe  of  Commons,  to  make  Lawn  fur  the  [face,  order,  and 
f"«*«nl  uf  Canada,  in  rvlation  to  Ml  matte™  not  coming  within  the 
a>ai  ihjanta  by  this  Act  assigned  Mchisively  to  the  Legislatures  of  the 
m;  Ma)  tor  inwiler  certainty,  but  Dot  bo  a*  to  rextHct  the  generality 
■  luw gwint  tn-ai*  of  this  Motion,  it  is  hereby  declared  that  limtivitli- 
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Tin:    WVISIOS  OF  the  PlSLD. 


i:  Powers  of  Provincial  Legisi-atvuem. 

It  In  each  Province  0m  Legislature  may  lilnllMJulj  make  laws  in  riflrlmi 
to  mulcts  coming  within  tbe  classes  of  Mibj-nt-  nasi  leT.i  natter  enumerated, 

1  The  amendment  from  time  to  trim*,  notwithstanding  anything  in  thi« 
Act,  of  the  Cimjtitntii.il  of  the  Province,  except  iu  regards  the 
office  of  Lieutenfcit-tlovemor. 

Z  Direct  taxation  within  The  Province  in  order  to  the  railing  of  a  revenue 
fur  Provincial  pur]xmea. 

■  i  rowing  of  iimncy  1..11  the  mile  credit  of  the  Province. 

4.  The  establishment  and  Tenure  .if  Provincial  ulhee-,  and  the  ,.|i|niot. 
mentand  payment  of  Provinci.il  .  .Hie. m 

i.  The  management  snd  -ale  ...f  the  public  Ltiiita  belonging  to  tin-  EYavmoi 
and  the  timber  and  wood  thereon. 

II.  The  establishment,  maintenance  and  management  of  Public  and  Re- 
formatory Prison-  in  anil  for  the  Province. 

T  Tlie  est*bli»huient,  maintenance,  and  management  of  Hospitals, 
A-ylniti-.  I  Untitles,  ainl  Klet ■onH.ynj.ry  Institutions  in  slid  for  the 
Province,  other  than  Marine  Hospitals. 

K.  Municipal  Institution*  in  the  Province. 

Pi  Shop,   saloon,   tavern,  auctioneer,  and  other  ShiKI  in  order  to  the 

i    i-iiit-nl  :'  Revenue  for  Provincial,  Local,  or  Muiiici]«J  purposes. 

Ill  Locsi  work.-  anil  nnrlTt.ikini;-  other  than  -i red  ii«  ure  i if  the  following 

-'    Lines  nf  steam  or  other  ships,  railways,  canals,  telegraphs, 

iin.i      ntln-r      u-.irk-     iin.l     i.imI.-i  ',.i,lli.'-      i-- t ■  t i i:u-      '!.. 

Province  with  any  other  or  others  nf  the  Province-.,  or 
r-\tcudhig  beyond  tin-  limit-  nf  the  Province  ; 

b.  Lines  of  steamships  between  tbe  Province  and  any  British 
or  foreign  country  -, 

'.  Boob  vorfci  ta,  although  wholly  -ituat..  ivithiu  the  Province. 
*M  l.--fnri-  M  iitii-r  their  on  in  it.  inn  declared  by  tint  Parlia- 
ment of  Canada  to  be  for  tbe  general  advantage  of 
Canada,  or  for  the  sdvantage  of  two  or  mnm  of  the 
Province-1, 

11.  Tie-  incoriKiration  uf  Campsmuw  with  Provincial  objects. 

12.  The  solemnisation  of  marriage  in  the  Province. 

13.  Property  and  civil  right-  in  the  Province. 

H.  The  administration  of  jn-tiee  in  the  Pnnimv,  in.  In. ling  the  constitu- 
tion, maintenance  and  organ i nation  ..f  Provincial  Courts,  both  of 
civil  and  nf  criminal  inrivliction.  and  including  proeedti re  in  civil 
matter"  in  those  Conn-. 

15.  The  imposition  of   piini-.hiiii.tit    1 .  v  Hue,  penalty,  or  imprisonment  for 
enforcing  any  law  of  the  Province  made  in  relation  to  any 
coming  within  any   nf   the  i-lassm  "f  subjects  enumerated 

lfi.  Generally  all  matters  of   ii    merely   local  or  private  nature 
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\  jmtmti  the  most  cursory,  of  the  classes  enumerated 

■  m  sab-aectioaa  (m)of  these  two  sections,  reveals 
that  i£  iii  nvy  case,  the  full  natural  meaning  is  to  W  given 

■  i!i|>li\ve<l.  tin-  classes  must  inevitably  over- 

tap.      But   the  Act  is  clear   that   the  jurisdiction  in    each 

n   I .a  >,  ami,  therefore,  in  the  case  of  one  of 

-  or  of  tin'  other,  or  of  both,  that  full  natural 

■  ■■    ■  ■'    !■■■  given.     If  either  one  of  the  sections  is 
-.til  ifl  t<>  give  to  the   language  used  in  every  one 

Mctioon  ita  full  natural  meaning,  the  other  aectioo 

■■.u»t  uv^mwarily  W  read  u  u  suliordinate.  section,  and  the 

mv*uiti£  of  it.s  variooB sab-eeetiona  so  limited  as  to  exclude 

ilKiWMi  :     utonopohzed  by  the  various  Bub-eae- 

Imtt*  of  the  brand  section.     If  neither  section  is   b)  be 

**■*  ■■>  ■*•   favorite,  by  what  rale  or  rules  are  we  t<>   be 

selling  them  '     For,  reconcile  them  we  must, 

rwlktion   in   each  case   is   exclusive.     The   first 

«  te  favored  by  the  earlier  decisions  of  our  Supreme 

-   ■    ion  ■'!   was  set  un  as  the    predominant   section, 

ila  was  suggested,  and    practically  adopted 

;iv  0f  the  court,  jus  an  unerring  guide  to  the 

Luaiou  of  the  line  of  division  as  to  any  given  Mib- 

ij^etta  of  whatever  nature  not  exclusively  assigned  to 

>«»J«tur*3.  are  iilacerl  under  the  supreme  control  of 

■•■  'imcnt ;  and  no  matter  is  exclusively  assign ed 

.  ■  ■  *.  unless  it  be  within  one  of  the  subjects 

•WJ  in  section  92,  nwl  tit  the  minis  time-  <!•»■*  nut 

ill,    mil,   oj    il„-    xiil.j.-.t*    muuitruteil   in 


.*4M*  U»*> 


sub -sect  ions,  but 


(Pqj   ^  Frederickton  v,  Reg.  3  S.  C.  1 

g   C-B.Bt  p.  330. 


THE   DIVISION   OF  THE    FIEtlv 


90? 


Had  this  rigid  formula  I-.-i.-ti  finally  adopted,  1 1 n-_-  posl- 

rimi  uf  a  province  would  haw  been  that  of  »  very  tninor 

ad  the  onion  of  the  provinces  legislative 

mtiii-r  than  federal     Ita  adoption  by  the  Soprani    Couri 

gely  owing  to  a  mracoustniction  of  the  closing  word* 

d  section  91.     "Tin-  clan  of  matters  of  a  b>cal  or  private 

nature "  was  held  to  refer  to  and  embrace  the  whole  of  the 

ictioo  92,  altb  >ugh  the  mngular  aambei  is 

immediate  oontradistiactiaii   to  the  plural — "the 

claw    .    .    .    Dompriaed  in  the  ennmaratico  <>(  the  claaaea 

khoogii  this  grammatical  reference  t<>  Bub-section 

16  only  of  section  92,  had  been  clearly  recognized  "in  an 

lodgment  "f  the  Judicial  Commitfa (  the  Privy 

Omncil  [p\  The  labors  of  the  courts  would  certainly 
lam  been  materially  lightened,  had  that  Committee  ac- 
cepted this  formula.  While,  in  a  aenae,  it  reconciled  sectiona 
''l  and  92,  it  did  away  with  any  necessity  for  an  attempt 
to  reconcile  their  respective  sub-flections.  Fortunately  for 
Hit  provinces,  the  Committee  baa  decisively  rejected  this 
i'  iiiniLi.  while  at  the  aame  time  (as  we  shall  set')  adopting 
it  npto  a  certain  point  as  a  method  "f  inquiry.  The  view 
of  the  Committee  is  set"  out  in  a  case  (</)  which  must  now 
M  oonaidered  classic  on  this  vita!  question,  in  the  following 
taguage : 

"The  scheme  of  this  legislation,  as  expressed  in  the  first 
irancLi  of  section  91,  is  to  give  to  the  Dominion  parliament, 
authority  to  make  laws  for  the  good  government  of  Canada  in  all 
matters  not  coming  within  the  classes  of  subjects  assigned 
exclusively  to  the  provincial  legislature.  If  the  91st  section  had 
stopped  here,  and  if  the  classes  of  subjects  enumerated  in  section 
92,  bad  been  altogether  distinct  and  different  from  those  in  sec- 
tion i)l,  no  conflict  of  legislative  authority  could  have  arisen. 
The  provincial  legislatures  would  have  had  exclusive  legislative 

(p)  L 'Union  St.  Jacques  v.  Belisle,  L.  R.  15  P.  C.  at  p.  36.  See  the 
reporter*  way  of  putting  it  at  p.  33 ;  sod  see  notes  to  the  Anal  clause  of 


(f]  Citizens  v.  ParaouB,  7  App.  Cas 
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Powers  of  the  Parliament. 

9L  It  shall  be  lawful  for  the  Queen,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons,  to  make  Laws  for  the  peace,  order,  and 
good  government  of  Canada,  in  relation  to  all  matters  not  coming  within  the 
classes  of  subjects  by  this  Act  assigned  exclusively  to  the  Legislatures  of  the 
Provinces ;  and  for  greater  certainty,  but  not  so  as  to  restrict  the  generality 
of  the  foregoing  terms  of  this  section,  it  is  hereby  declared  that  (notwith- 
standing anything  in  this  Act)  the  exclusive  Legislative  Authority  of  the 
Parliament  of  Canada  extends  to  all  matters  coming  within  the  classes  of 
subjects  next  hereinafter  enumerated  ;  that  is  to  say  : — 

1.  The  public  debt  and  property. 

2.  The  regulation  of  trade  and  commerce. 

3.  The  raising  of  money  by  any  mode  or  system  of  taxation. 

4.  The  borrowing  of  money  on  the  public  credit. 

5.  Postal  service. 

6.  The  census  and  statistics. 

7.  Militia,  military  and  naval  service,  and  defence. 

8.  The  fixing  of  and  providing  for  the  salaries  and  allowances  of  civil  and 

other  officers  of  the  Government  of  Canada. 

9.  Beacon?,  buoys,  lighthouses,  and  Sable  Island. 

10.  Navigation  and  shipping. 

11.  Quarantine  and  the  establishment  and  maintenance  of  .Marine  Hos- 

pitals. 

12.  Sea  Coast  and  inland  fisheries. 

13.  Ferries  between  a  Province  and  any  British  or  Foreign  Country,  or 

between  two  Provinces. 

14.  Currency  and  coinage. 

15.  Banking,  incorporation  of  bank*,  and  the  issue  of  paper  money. 

16.  Savings  Banks. 

17.  Weights  and  measures. 

18.  Bills  of  exchange  and  promissory  notes. 
11).  Interest. 

20.  Legal  tender. 

21.  Bankruptcy  and  Insolvency. 

22.  Patents  of  invention  and  discovery- 

23.  Copyrights. 

24.  Indians  and  lands  reserved  for  the  Indians. 

25.  Naturalization  and  aliens. 
2(J.  Marriage  and  Divorce. 

27.  The  Criminal  Law,  except  the  Constitution  of  Courts  of  Criminal  Jur- 
isdiction, but  including"  the  procedure  in  criminal  matters. 
2S.  The  establishment,  maintenance,  and  management  of  penitentiaries. 
20.  Such  Classes  of  subjects  as  are  expressly  excepted  in  the  enumeration 
of  the  classes  of  subject*  by  this  Act  assignee!  exclusively  to  the 
Legislatures  of  the  Province*. 
And  any  matter  coming  within  any  of  the  classes  of  subjects  enumerated  in 
this  section  shall  not  be  deemed  to  come  within  the  class  of  matters  of  a  local 
or  private  nature  comprised  in  the  enumeration  of  the  classes  of  subjects  by 
this  Act  assigned  exclusively  to  the  Legislatures  of  the  Provinces. 


the  division  of  the  field.  205 

Exclusive  Powers  of  Provincial  Legislatures. 

9SL  In  each  Province  the  Legislature  may  exclusively  make  laws  in  relation 
to  matters  coming  within  the  classes  of  subjects  next  hereinafter  enumerated, 
that  is  to  say  :— 

1.  The  amendment  from  time  to  time,  notwithstanding  anything  in  this 

Act,  of  the  Constitution  of  the  Province,  except  as  regards  the 
office  of  Lieutenant-Governor. 

2.  Direct  taxation  within  the  Province  in  order  to  the  raising  of  a  revenue 

for  Provincial  purposes. 

3.  The  borrowing  of  money  on  the  sole  credit' of  the  Province. 

4.  The  establishment  and  tenure  of  Provincial  offices,  and  the  appoint- 

ment and  payment  of  Provincial  officers. 

5.  The  management  and  sale  of  the  public  lands  belonging  to  the  Province 

and  the  timber  and  wood  thereon. 

6.  The  establishment,  maintenance  and  management  of  Public  and  Re- 

formatory Prisons  in  and  for  the  Province. 

7.  The    establishment,    maintenance,    and    management    of    Hospitals, 

Asylums,  Charities,  and  Eleemosynary  Institutions  in  and  for  the 
Province,  other  than  Marine  Hospitals. 

8.  Municipal  Institutions  in  the  Province. 

9.  Shop,  saloon,  tavern,  auctioneer,  and  other  licenses  in  order  to  the 

raising  of  a  Revenue  for  Provincial,  Local,  or  Municipal  purposes. 

10.  Local  works  and  undertakings  other  than  such  as  are  of  the  following 

classes, — 

a.  Lines  of  steam  or  other  ships,  railways,  canals,  telegraphs, 
and  other  works  and  undertakings  connecting  the 
Province  with  any  other  or  others  of  the  Provinces,  or 
extending  beyond  the  limits  of  the  Province  ; 

6.  Line*  of  steamships  between  the  Province  and  any  British 
or  foreign  country ; 

r.  Such  works  as,  although  wholly  situate  within  the  Province, 
are  before  or  after  their  execution  declared  by  the  Parlia- 
ment of  Canada  to  be  for  the  general  advantage  of 
Canada,  or  for  the  advantage  of  two  or  more  of  the 
Province*?. 

11.  The  incorporation  of  Comi»anie8  with  Provincial  objects. 

12.  The  solemnization  of  marriage  in  the  Province. 

13.  Property  and  civil  rights  in  the  Province. 

14.  The  administration  of  justice  in  the  Province,  including  the  constitu- 

tion, maintenance  and  organization  of  Provincial  Courts,  both  of 
civil  and  of  criminal  jurisdiction,  and  including  procedure  in  civil 
matters  in  those  Courts. 

15.  The  imposition  of  punishment  by  tine,  penalty,  or  imprisonment  for 

enforcing  any  law  of  the  Province  made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of  subjects  enumerated  in  this 
section. 

16.  Generally  all   matters  of    a    merely   local  or  private  nature  in  the 

Province. 
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C"Ui>cil.     The  formula  did  away  with  all  necessity  for 

third  enquiry,  ami,  by  consequence,  with,  aa  we  have  said, 

*ll  necessity  for  a  reconciliation  of  the  various  anbpoctiooa 

;hiis  91  and  92. 

The  statute  impugned  iii  tin-  casi-  from  which  we  have 

quoted,  was  a  provincial  Act,  hut  in  another  case  in  the 

rohune  (tt),  the  very  seme  method  of  enquiry  waa 

i  in  reference  to  a  Dominion  Act,  and  has  since  been 

:>"•!  by  the  same  tribunal  as  pi-oper  in  regard  to  both 

■:--n  and  Provincial  legislation.     The  propriety  of  this 

mathiin*    of    enquiry    was    filially     established    when     the 

■-'.  ■  \  e  character  of  the  division  effected  by  the  B.  N.  A. 

Act   WM  definitely  enunciated  (.'■). 

Alth"iii;h  the  Judicial  Committee  of  the  Privy  Council 

h»s    frequently    i-eiterated   the  caution   against   '  entering 

more  largely  upon  an  interpretation  of  the  statute  than  is 

-u-y   for  the  decision    of    the  particular   question    in 

in  i  lata  ease  (vs)  has  laid  down,  that  courts  of  law 

'  must  tivat  tin-  provisions  of  the  Act   in  question  by  the 

methods  of  construction  and  exposition  which  they 

'■■  other  statutes,"  their  judgments  do   lay  down   a 

ales  of  construction  applicable  to  the  elucidation 

two  sections  of  the  B.  N.  A.  Act,  which,  even  if  not 

applicable  to  this  statute,  are  certainly  peculiarly 

■  interpreting  its  meaning. 

i  «  \nu*t  '"■  read  together,  inn!  tftt  Uinguagt 
■:■■'.!,.!  niul3  where    iieei'MHttry,  nimiifieil  by 

I  ■  i 
.   not   to  be   limited  to  a   comparison    and 
■       sub-section    of  section    id,    with   an 
;  -ii  I  -section  of  section  92.     In  order 


.  T  aSB>  Om.  MB  ;  at  p.  t 


W  »   Laiubv,  la  A  pp.  C»s.  at  p.  57'J. 

'."",.   -cp  tlii- cntirt  pnSBiga  quoted. 
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1    i- 'il  11  ill-     "I     ill  IV   Mll'-Sl'Oti'HI    i.C    t-,;,y  I   f-CCtiull 

one  of  that  same  section  must  be 

As  a  result  of  such  examination,  there  baa  been 

called  a  sub-rule  of  construction 

which  has  been  applied  in  i  number  of  casee  to  limit  the 

-..jK-  nf    BOOM), at  least,  of   the  sub-sections  of   section   Dl, 

■   one  "f   the  earliest  Ciis.-s  (y)  which  came  oefore  the 

udicial  Committee  of   the  Privy  Council,  involving  con- 

ideration  of  sub-section  21,  of  section  91, — "  bankruptcy 

id    insolvency  "-    tin*    i '.mmiitt..''-   speaking  generally  of 

tattoo  91  say : 

"  Their  Lordships  observe  that  the  scheme  of  enumeration 
i  I  hut  section  is  to  mention  various  categories  of  general 
HuhjeciB  which  may  be  dealt  with  by  legislation.  There  is  no 
indication  i»  ■•n<i  imtmuv  of  anything  being  contemplated,  except 
what  may  be  properly  described  as  general  legislation  ;  such 
legislati";  tsed  by  Mr.  Justice  Caron,  when  he 

•peaks  of  the  general  tan  governing  Faillite,  bankruptcy  and 
insolvency,  all  which  are  well-known  legal  terms  expressing 
of  legislation,  with  which  the  subjects  of  this  country 
ami  probably  of  moit  other  civilized  countries  are  perfectly 
familiar. 

■    was  used,  as  we  have  said,  in  reference 
etian  Ml   generally,  and    has    never  been  adversely 
criticized  in  subsequent  judgments  of  the  Committee.    The 
principle  has  been  applied  to  a  number  "f  the  other  aub- 
ii'ii   91      In  the  very  case  from  which  the 
I   the  meaning  of  the-  terms,  "regulation  of 
and  commerce "  (z)  was  restricted:  (1)  because  their 
collocation  with  classes  of  subjects  of  national  ami  general 
affbrdi  an   indication  that  regulations  relating  to 
[i-iM-ral  trade  and  commerce  were  in  the  mind  of  the  legis- 
lature when  conferring  this  power  on  the  Dominion  par- 
.  and  (2)  because  unless  intended  to  have  a  limited 
they  would  have   rendered  unnecessary  the  sub- 
i  m  8*.  Jacques  v.  Belittle.  L  U.  6  P.  C.  81  at  p,  Bfl 
(■I  «-«.  2;  sea  the  nolo*  to  this  as. 
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sections  dealing  with,  e.g.,  banking,  weights  and  measures, 
negotiable  instruments,  etc.  (a).  So  in  reference  to  legisla- 
tion relating  to  navigation  and  shipping  (b);  but  just  how 
far  this  rule  of  construction  is  to  be  applied  to  each  one  of 
the  various  sub-sections  of  section  91,  is  matter  of  doubt, 
as  a  reference  to  the  various  cases  which  have  arisen  and 
been  decided  under  those  various  sub-sections  will  disclose. 

Reverting  however  to  the  rule  above  laid  down,  so  far 
as  it  enjoins  a  comparison  of  the  various  sub-sections  of 
section  91  with  apparently  conflicting  sub-sections  of 
section  92,  and  vice  versa,  we  may  point  out  that  the 
passage  we  have  quoted  from  Citizens  v.  Parsons  affords 
two  instances  of  its  application,  and  we  need  'not  in  this 
place  enlarge  upon  the  rule,  as  very  few  cases  arise  which 
do  not  call  for  its  application. 

(b)  In  order  to  arrive  at  the  proper  meaning  of  the 
various  subsections  of  these  two  sections ,  otlier  part*  of  the 
B.  N.  A.  Act,  and  of  other  Imperial  Acts,  in  pari  materia 
may  he  looked  at  (c). 

For  example,  in  construing  sub-section  2  of  section  91, 
the  meaning  proper  to  be  given  to  the  terms,  "regulation  of 
trade  and  commerce,''  was  to  a  certain  extent  determine*  1 
by  the  meaning  given  to  a  somewhat  similar  phrase  in  the 
Union  Act  which  joined  Scotland  to  England  in  legislative 
union  ('/),  and  the  meaning  to  be  given  to  the  13th  sub- 
section of  section  92,  "property  and  civil  rights  in  the  pro- 
vince," was  elucidated  by  reference  to  the  same  phrase  in 
section  94  of  the  B.  X.  A.  Act,  and  in  section  8  of  the 
Quebec  Act,  1774  (e). 

(c)  The  true  nature  and  character  of  the  legislation  in 
the  particuUir   i  it  stance,    u nder  d  tscussim),  must  always  he 

(<i)  7  A  pp.  Cas.  at  p.  112. 

(//)  See  notes  to  sec.  ill,  s-s.  10,  pott. 

(c)  Citizens  v.  Parsons,  7  App.  Cas.  116. 

((/)  See  the  passage  quoted  in  the  notes  to  sec.  ill,  s-s.  2,  po*t. 

((')  Sej  note  (e)  ont<\  p.  % ;  and  notes  to  sec.  1)2.  s-s.  13,  post. 


THE   DIVISION   OF  THE   FIELD.  213 

determined  in  order  to  ascertain  the  class  of  subject  to 
which  it  really  belongs, — or,  in  other  words,  what  is  the 
primary  matter  dealt  with?  (/). 

Applying  this  rule  of  construction,  the  Judicial  Com- 
mittee of  the  Privy  Council  held  (g)  that  the  Canada  Tem- 
perance Act  was  not  legislation  on  the  subject  of  licenses 
or  relating  to  civil  rights  in  a  province,  but  general  legisla- 
tion for  the  order  and  good  government  of  the  Dominion ; — 
that  the  Act  respecting  uniform  conditions  in  fire  insurance 
policies,  was  legislation  respecting  "property  and  civil 
rights  in  the  province,"  and  not  respecting  "the  regulation 
of  trade  and  commerce"  in  the  proper  sense  of  the  latter 
«ub-section  (A); — that  the  imposition  of  a  stamp  duty  on 
policies  of  insurance  was  not  a  license  Act,  although  so 
called  in  the  impugned  statute  (£); — that  an  Act  for  levy- 
ing a  rate  to  pay  a  bonus  to  an  existing  railway,  was  not 
an  Act  respecting  "local  works  and  undertakings,"  and 
therefore  was  not  subject  to  the  exceptions  mentioned  in 
the  sub-section  dealing  with  those  matters  (J) — that  an  Act 
in  regulation  of  the  internal  affairs  of  a  particular  corpora- 
tion was  not  a  bankruptcy  or  insolvency  Act  (k). 

(d)  If,  on  the  due  construction  of  the  Act,  a  legislative 
jxnrer  lie  found,  to  fall  within  either  section,  it  would  be 
quite  wrong  to  deny  its  existence  because  by  some  2>ossibi- 
Jity  it  may  be  abused,  or  may  limit  the  range  which 
otherwise  would  be  open  to  the  other  legislature  (I). 

(e)  Subjects  which  in  one  aspect  and  for  one  purpose 
fall  within  section  92,  ntuy,  in  another  aspect  and  for 
another  purpose,  fall  within  section  91  (m). 

(/)  Russell  v.  Reg.,  7  App.  Cas.  829;  at  p.  839. 

(g)  Russell  v.  Reg.,  ubi  *upra.  «• 

{h)  Citizens  v.  Parsons,  7  App.  Cas.  96. 

■(#)  Reed  v.  Atty.-Genl.  of  Quebec,  10  App.  Cas.  141. 

(j)  Dow  v.  Black,  L.  R.  6  P.  C.  272  ;  see  notes  to  sec.  92,  s-s.  2. 

ik)  L'Union  St.  Jacques  v.  Belisle,  L.  R.  6  P.  C.  31. 

{1)  Bank  of  Toronto  v.  Lambs,  12  App.  Cas.  at  p.  587. 

4m)  Hodge  v.  Reg.,  9  App.  Cas.  at  p.  130. 
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We  deal  with  these  two  rules  together,  beeaose  they 

both  suggest  the  existence  of  pi  wsibly  concurrent  powers  i  .  | 
probably  the  must  perplexing  question  which  arises  under 
these  sections  of  the  B.  X.  A.  Act.  In  order  to  .leal  intel- 
ligently with  this  question,  we  must  endeavor  to  get  a  dew 
idea  nf  the  meaning  nf  the  phrases  "  •■u,ij!i<-<  .■/  lawx,"  and 
"  mm  ,< , ■■.■■■at  poweri,"  Any  case  which  comes  up  for 
judicial  decision  involves  the  application  of  law  to  facte- 
The  law  applicable  may  lie  unquestioned,  and  the  dispute 
be  as  to  the  facts,  or,  the  facts  l>eing  determined,  the  dis- 
pute may  l>e  as  to  the  law  applicable  thereto.  This  latter 
aspect  is  the  one  with  which  we  have  to  deal.  As  Von 
Havigny  puts  it,  out  of  any  given  state  of  facts  arise 
"  legal  relations,"  one  or  more,  capable  presumedly  of  a 
definite,  absolutely  correct  determination.  As  to  anyone 
of  these  legal  relations  there  cannot  l>e  a  conflict  of  law 
Of  any  number  of  laws  put  forward  as  determining  the 
"  legal  relation,1'  one  only  is  the  law  which  governs.  The 
views  of  advocates,  and  even  judges,  may  conflict,  bat  the 
law,  though  it  may  be,  from  time  to  time,  varied  at  the  will 
of  the  law-making  body  in  the  state,  is,  at  any  given  moment 
of  time,  a  thing  certain.  It  follows  that  there  cannot  be 
two  statutes  determining,  in  different  ways,  any  one  of  the 
legal  relations  which  is  to  arise  from  any  given  state  of 
facts.    If  there  lie  two  statutes  purporting  bo  to  do,  one  of 

them  must  lie  of  no  legal  effect,  either  because  repeated  by 
the  other  (n),  or  by  some  rule  of  law  made  subordinate 
thereto  as  to  the  particular  legal  relation.  It  follows,  too, 
that,  unless  "  chaos'  has  come  again,"  there  cannot  be  in 
two  legislative  bodies  concurrent  powers  of  legislation  in 
reference  to  the  same  legal  relation,  in  the  sense,  that  in 
the  same  moment  of  time  the  enactment  of  each  is  law  (  />), 

(h)  Jesse].  M.R.,  had  any  fits  lot  this,  in  Airy  •QSB,  of  Qmbec  v.  Queen 
Im,  Co,,  3  App.  Cas.  at  p.  1097. 

(o)  This  is  sometimes  discussed  b.b  a,  conflict  in  timt ,-  the  other  ns  at 
conflict  in  tpact. 

\p)  See  however  per  Wilson.  J.,  in  Rsr,  v.  Taylor,  311  U.  C   Q.  B.  at 
p.  208 
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This  is  recognized  in  the  B.  N.  A.  Act,  for  in  section  95, 
where  powers  of  legislation  are  given,  over  the  same  subject 
matter,  to  both  the  Dominion  and  the  Provincial  lejnsla- 
tures,  there  is  the  express  provision  that  the  legislation  is 
not  to  be  concurrent ;  that  the  enactment  of  a  Provincial 
legislature  is  to  be  law  only  in  the  absence  of  Dominion  leg- 
islation upon  the  subject  matter.     The  first  of  the  two  rules 
at  the  head  of  this  paragraph,  would  seem  to  indicate  that 
in  the  view  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil, the  absence  of  legislation  by  one  legislature,  Dominion  or 
provincial,  upon  the  particular  subject  matter  may  increase 
the  range  open  to  the  other.    •This  view  has  to  be  reconciled 
with  the  use  of  the  term  "  exclusive  power,"  in  reference  to 
each  enumeration  of  classes  of  subjects ;  or,  if  there  is  no 
possible  mode  of  reconciliation,  the  view  of  the  Privy  Council 
must  be  an  unsound  obiter.     The  way  of  escape  seems  to  be 
suggested  by  the  second  of  the  rules  at  the  head  of  this 
paragraph.     The  different  aspects  any  given  subject  may 
present,  have  reference  to  the  different ' legal  relations'  that 
may  arise,  or  (from  a  legislative  standpoint)  l>e  created  in 
connection  with  that  subject.     Now,  these  two  sections  of 
the  B.  X.  A.  Act,  deal  with  the  various  enumerated  classes 
of  subjects,  not  as  divisions  of  facts,  but  as  divisions  of  legal 
relations.     Insolvency,  for  example,  is  not  a  fact  at  all : 
civil  rights  are  not  facts — both  are  legal  relations  arising 
out  of   a    certain  juxtaposition   and  co-relation    of   facts 
Without  unduly  enlarging  upon  this  theme  it  seems  to  us 
that  a  correct  appreciation  of  this  principle  of  division  will 
help  to  make  clear  just  in  what  sense  legislation  by  one 
legislature  (Dominion  or  Provincial)  may  lessen  the  range 
open  to  the  other  ;  in  what  sense  the  legislation  of  one  may 
interfere  with  the  legislation  of  the  other.     In  the  case  from 
which  the  first  of  the  rules  now  being  discussed  is  quoted, 
that  rule  was  applied  to  uphold  the  taxation  of  banks  by 
provincial  legislation  (under  section  92,  s-s.  2),  notwithstand- 
ing that  "banking,  the  incorporation  of  banks,  and  the  issue 
of  paper  money,"  is  one  of  the  classes  of  subjects  assigned 
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bo  the  exclusive  fees  of  the  Domsiion  parliament.  Shoo] 
the  Dominion  parliament  repeal  all  existing;  laws  upon  bhhi 
bead,  the  legal  relation — a  liank — would  lie  non-existent, 
could  not  be  created  by  provincial  legislation,  and  could 
not  be  seized  upon,  therefore,  in  order  to  attach  to  it  the 
further  legal  relation  of  liability  to  pay  taxes  to  the  pro- 
vincial treasury.  And  on  the  other  hitnd,  an  excessive  tax 
upon  banks  might  possibly  operate  to  prevent  the  eo- 
relatioii  of  facts  arising  in  any  particular  instance,  upon 
which  Dominion  legislation  might  attach.  No  subject 
matter  has  lieen  more  fruitful  in  producing  eases  Era 
decision  under  the  B.  N.  A.  Act,  than  the  liquor  traffic  (g). 
The  Judicial  Committee  of  the  Privy  Council  has  in 
effect  held  (r)  tliat  the  Dominion  parliament  limy  Create 
sucli  legal  relations  out  of  the  facte  of  the  liquor  traffic,  as 
to  prevent  the  creation  by  provincial  legislation  of  other 
legal  relations  out  of  the  same  facts;  or  perhaps  we  should 
rather  say,  the  Dominion  parliament  has  power  to  prevent 
the  facta  themselves  from  having  any  existence  capable  of 
legislative  recognition  by  a  provincial  legislature. 

In  an  earlier  case  the  extent  of  the  power  of  the  Do- 
minion pail  i  an  lent  along  the  line  of  bankruptcy  and  insol- 
vency was  authoritatively  enunciated  by  the  same  tribunal 
(»),  and  the  power  of  the  provincial  legislatures  along  the 
same  line,  (now  that  we  have  no  Dominion  law  Upon  this 
subject)  has  been  frequently  discussed.  It  is  submitted 
that  in  the  absence  of  legislation  by  the  Dominion  parlia- 
ment, creative  of  any  such  legal  relation  a-s  bankruptcy 
0T  Insolvency,  the  provincial  legislatures  have  foil  DOWN 
(under  section  92,  sub-section  V-i — "property  and  civil  rights 
in  the  province  ")  to  create  such  legal  relations  out  of  the 
facts  of  commercial  life  as  to  ensure,  if  deemed   expedient) 


(7)  See  notes  to  sec.  SI,  as.  2,  and  sec.  !*2.  »-».  8  and  9. 
<r)  liussell  v.  Reg.,  7  App.  Cttfi.  8311. 
|«|  disking  v.  Uiipiiy.  S  Ann.  Cu.  4Wt.  at  p.  415 ;  and 
t.    Jacques  v,  Bttiale.  L.  H.  (i  P.  C.  31,  at  p.  31! ;  and  uot 

■s.  31,  pint. 
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the  equitable  distribution  of  the  estate  of  a  man  whose 
assets  do  not  cover  his  liabilities,  and  to  ensure  also  the  dis- 
charge of  the  debtor  from  the  balance  of  such  liabilities- 
In  the  absence  of  legislation  by  the  Dominion,  no  set  of 
facts  can  constitute  a  legal  relation  to  be  known  as  bank- 
ruptcy or  insolvency  (t).  By  creating  such  a  legal  relation, 
to  arise  from  such  co-relation  of  facts  as  to  the  Dominion 
parliament  might  seem  meet,  the  power  of  the  provincial 
legislatures  would  be  curtailed.  Any  attempt  to  state  the 
essential  elements  of  bankruptcy  and  insolvency  legislation 
outside  of  a  legislative  definition  of  those  terms,  leaves  one 
about  as  much  in  the  dark  as  does  Milton's  description  of 
Death. 

(f)  The  presumption,  in  any  given  rase,  is  in  favor  of 
the  validity  of  an  impugned  Act. 

In  the  celebrated  case  (u)  involving  the  validity  of  the 
Dominion  Controverted  Elections  Act,  1874,  the  Judicial 
Committee  of  the  Privy  Council  laid  down  the  rule  in  this 
language  : 

"  It  is  not  to  be  presumed  that  the  legislature  of  the  Dominion 
has  exceeded  its  powers  unless  upon  grounds  really  of  a  serious 
character." 

In  numerous  sulisequent  cases  the  principle  has  lieen 
invoked.  One  of  the  latest  expressions  of  the  rule  is  that 
"  in  cases  of  doubt  every  possible  presumption  and  intend- 
ment will  be  made  in  favor  of  the  constitutionals  of  the 
Act"  ( r ).  It  does  not  apply  to  an  Act,  the  language  of 
which  is  unambiguous,  and  the  effect  (if  the  Act  be  held 
valid)  clearly  lieyond  the  competence  of  the  legislature  by 
which  the  Act  was  passed.  It  indicates,  rather,  a  principle 
of  interpretation,  and  may  be  put  thus :  If  possible  such 
-a  meaning  will  be  given  to  a  statute  as  to  uphold  its  validity, 

(t)  ••  Persons  who  may  become  bankrupt  or  insolvent,  according  to 
rules  and  definitions  presented  by  lave  "— L.  H.  6  P.  C.  at  p.  Vt. 

(u)  Valin  r.  Langlois.  5  App.  Ca*.  115. 

(r)  Beg.  v.  Wason,  17  O.  A   R.  221 ;  per  Barton.  J.A  .  at  p.  235. 
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for  a  legislative  body  must  be  held  to  intend  to  keep  within 
its  powei-s.  No  stronger  instance  of  the  application  of  this, 
principle  of  interpretation  could  be  cited  than  that  afforded 
by  the  very  recent  case  which  came  before  the  Judicial 
Committee  of  the  Privy  Council,  from  New  South  Wale& 
(w).     The  legislature  of  that  colony  had  enacted : 

"  Whosoever  being  married,  marries  another  person  during 
the  life  of  the  former  husband  or  wife,  wheresoever  such  second 
marriage  takes  place,  shall  be  liable  to  penal  servitude  for  seven 
years/ ' 

The  Lord  Chancellor  (Lord  Halsbury),  in  delivering  the 
judgment  of  the  Committee,  says : 

In  the  first  place  it  is  necessary  to  construe  the  word  •  whoso- 
ever ' ;  and  in  its  proper  meaning  it  comprehends  all  persons  all 
over  the  world,  natives  of  whatever  country.  The  next  word  which 
is  to  be  construed  is  *  wheresoever.'  There  is  no  limit  of  person 
according  to  one  construction  of  *  whosoever,*  and  the  word 
4  wheresoever,'  is  equally  universal  in  its  application.  Therefore,. 
if  their  Lordships  construe  the  statute  as  it  stands,  and  upon  the 
bare  words,  any  person  married  to  any  other  person,  who  marries 
a  second  time  anywhere  in  the  habitable  globe,  is  amenable  to 
the  criminal  jurisdiction  of  New  South  Wales,  if  he  can  be 
caught  in  that  coJcny.  That  seems  to  their  Lordships  to  be  an 
impossible  construction  of  the  statute  ;  the  colony  can  ha\e  no 
such  jurisdiction,  and  their  Lordships  do  not  desire  to  attribute 
to  the  colonial  legislature  an  effort  to  enlarge  their  jurisdiction 
to  such  an  extent  as  would  be  inconsistent  with  the  powers  com- 
mitted to  a  colony,  and,  indeed,  inconsistent  with  the  most 
familiar  principles  of  international  law.  It  therefore  become* 
necessary  to  search  far  limitations  to  see  what  would  be  the 
reasonable  limitation  to  apply  to  words  so  general ;  and  their 
Lordships  take  it,  that  the  words,  '  whosoever  being  married,' 
mean,  '  whosoever  being  married,  and  who  is  amenable,  at  the 
time  of  the  offence  committed,  to  the  jurisdiction  of  the  colony  of 

New    South    Wales.' '  Wheresoever  '  may 

be  read,  *  wheresoever  in  this  colony  ' It  appears 

to  their  Lordships  that  the  effect  of  giving  the  wider  interpretation 

(»r)   Macleod  v.  Atty.-Genl.  of  N.  S.  W.,  A.  C.  (1891)  155. 
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:  i*:i'..'  would  bj     .     .     .     .      that  the  statute  w.13   ultra 

ritm  of  the  colonial  legislature  to  pass.     Their  Lordanipi  ue  fur 

of  the  colony  did  mean  to 

■.■■;  so  wule  a  jurisdiction." 

a    neat    way    oi    "  lotting    them    down    may '"      What 

tL.     colonial    legislature    did    really   intend    can    hardly 

be   matter  >if  doubt,  but,  in  favor  <>f  validity,  it  was  held 

v  eould  nut  be  even  supposed  to  have  intended  t<i 

■■:.  1  the  limit-  ill'  their  legislative  competence  (.'-). 

Th'.-  H,  N.  A.  Act,  as  we  all  know,  is  largely  founded 

■  -N  the   reeolutioBfl   of   the   Quebec   Conference,   and    the 

traestioo  naturally  arises,  how  far  may  these  resoluttoaa  be 

looked   at    in  interpreting  the   B.   N",  A.  Act  I      Canadian 

judges  have  frequently  quoted   from  the  resolutions,  mid 

have  utilized  them  to  aid  in  the  construction  of  doubtful 

in   the   Act.  but  it.  is   worthy  of  note  that    the 

tribunal  of   last   resort — the   Judicial    Committee   of   the 

Privy  Council— baa  never  made  reference  to  them  in  its 

judgments      in  the  decision  of  questions  strictly  legal — 

would  come  before  the  courts  rather  than  before 

Uw  legislatures — these  resolutions  can  afford,  at  all  events 

at  this  date,  very  little  assistance,  ami   at  the   most  only  in 

I  light  from  other  parts  of  tin-  statute,  or 

perhap    where  these  resolutions  might  clearly  sup- 

oegative  one  of  nv<>  possible  i n t < ■ « | •  i . - 1 . « t i ■ . 1 1 s.     The 

fai  t  that  tie-  ft.  X.  A.  Act  must  lie  judicially  interpret   i  a 

tag  the  will  of  the  Imperial  parliament,  rather  than 

..]  tbi   federating  prm  inces,  tends  to  make  it.  very  doubtful 

..  hIbo.  Atty.  Genl.  (or  Canada  v.  Atty.  Genl.  of  Ontario.  20 

O.  B.  at  pp.  M6-6,  uml  lit  O.  A.  li   «l  p.  93.     M»ny  other  canons  of  oon- 

»t  ruction  will  be  found  throughout  the  cnses  which   have  involved  con 

•ideration  of  the  B.  N.  A-  Act.     See  notes  to  the  various  sections,  foit 

■j  Wi  havj  euileav tv;  1  t>  puttier  intj  one  chapter  the   most 

important  of  those  rules  which  aid  in  the  determination  <>l  the  line  of 

tvem  tin?  Dominion  and  t'-ie  Province*.     It  should  perhaps  be 

■    immittee  of  the  Privy  Council  have  not 

been  nnmmitfitl  at   tbe   huge   politic*]  character  oi  the  D.  S,  A.  Aot. 

Bee  Ally.  Genl.  el  Om.  v.  Mercer,  8  App.  Cm,  oi  p.  778, 
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how  Ear,  if  tit  all,  it  is  proper  to  refer  to  than  resolutions. 
The  fact,  too,  that  they  were  subjected  to  revision  by  the 
delegates  from  the  various  provinces,  at  London,  renders 
them  still  more  unreliable  as  legal  guides  to  the  interpi 
tatimi  i  if  the  B.  N.  A.  Act. 

There  is  another  matter  which  merits  mention 
place,  the  extent,  namely,  to  which  we  may  avail  ourselves 
of  the  judicial  decisions  of  the  American  Courts — particu- 
larly of  the  Supreme  Court  of  the  United  States — upon 
cases  involving  inquiry  as  to  the  powers  of  Congress  and 
the  State  legislatures  respectively.  They  are  not,  of 
Course,  authorities  binding  upon  our  courts,  but  under 
proper  safeguards,  are  very  valuable  aids  to  the  study  of 
our  Act  (>/).  The  real  difficult)',  the  risk  even,  in  utilizing 
them  for  purposes  of  illustration,  arises  from  the  difference 
not  only  in  the  principle,  hut  also  in  the  method  of  division. 
There  are  certain  matters  on  which  neither  the  Dominion 
parliament,  nor  a  pmvincial  legislature  can  legislate  (;). 
and  so,  under  the  American  system,  there  are  certain  laws 
which  neither  Congress  nor  a  State  legislature  Can  pass. 
But  there  is  not  the  slightest  ground  for  comparison  as  to 
the  nature  and  character  of  the  subjects  which  are  with- 
held from  the  legislative  competency  of  our  legislatures 
and  theirs,  respectively.  We  are  deliarred  from  legislating 
upon   Certain    matters,    DBCaUM   those   matters   are   deemed 

to  be  of  Imperial  concern,  while,  on  the  contrary,  the  legis- 
lative power  of  l.oth  Congress  and  the  State  legislatures  is 
circumscribed  in  favor  of  individual  liberty  («>;  and  iii 
some  "I'  the  State  constitutions,  more  lately  adopted,  the 
limitations  on  the  legislative  power  of  the  State  legislature 
certainly  go  to  very  extreme  lengths  (h).  It  Cannot  be 
said,  therefore,  in  reference  to  the  American  system,  that 


ere 

hi 


(u)  See  the  remarks  of   U nearly,  C.J.,  in   Leprohon  v.  Oltnwa.   3 
O.  A.  R.  at  p.  583. 

(a)  Bee  Chap.  IX.  rate  (-1)  See  Art.  I.  sees,  ft  and  10. 

(»<)  Bryces  '■  Amandin  Common  wealth,"  A]>px. 
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if  power  over  a  certain  subject  matter  is  not  with  Congress 
it  must  be  with  the  State  legislatures,  for  it  may  be  with 
neither.  The  "people  of  the  United  States,"  as  a  grand 
aggregate,  have  limited  the  power  of  Congress,  and  the 
people  of  the  individual  states,  viewed  as  smaller  aggre- 
gates, have  likewise  limited  the  sphere  of  authority  of  the 
different  State  legislatures.  The  matters  allotted  to 
Congress  are,  in  a  sense,  specially  enumerated,  the  unenu- 
merated  residuum  being  reserved  (subject  to  certain 
prohibitions  set  out  in  the  Constitution  of  the  United 
States)  (e)  to  the  States  or  to  the  people ;  but  the  State 
legislatures  again  may  be,  and  in  many  cases  are,  under  the 
State  constitutions,  bodies  with  specially  enumerated 
powers.  In  short,  in  the  American  system  there  are 
matters  over  which  no  body  has  legislative  power,  matters 
held  in  reserve,  as  it  wex*e,  by  the  people  of  the  United 
States,  or  by  the  people  of  the  respective  States.  Confin- 
ing our  attention  to  Congress,  we  have  to  point  out,  what 
has  been  before  referred  to  (rf),  that  after  the  enumeration 
of  the  special  matters  (themselves  described  in  very  com- 
prehensive terms)  over  which  Congress  is  to  have  legisla- 
tive power,  there  follows  this  clause  (e)  : 

"  To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof "  : 
and  under  this  clause,  as  construed  by  Marshall  and  his 
successors,  the  powers  of  Congress  in  relation  to  the 
National  government  of  the  United  States  can  hardly  be 
said  to  l>e  specially  enumerated  powers  only. 

Nothing  short  of  the  most  thorough  mastery  of  the 
United  States  constitutional  system  would  warrant  one  in 
drawing  analogies  between  the  line  of  division  they  have 
adopted  and  that  drawn  by  the  B.  N.  A.  Act.  The  Judicial 
Committee  of  the  Privy  Council,  while  not  slow  to  express 

(c)  Art.  I.,  sec.  10.  (</)  Ante,  p.  9.  (e)  Art.  f,  sec.  8. 
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where,  in  consequence,  the  courts  have  necessarily  to  decide 
on  the  validity  or  invalidity  of  legislative  enactments,  and 
of  executive  action  founded  thereon  (6). 

The  decision  of  any  case  which  may  come  before  a  court 
of  law,  involves  the  application  of  law  to  the  facts  as  they 
may  be  admitted,  or  judicially  determined,  to  exist.  Out 
of  every  fact,  or  set  of  facts  there  arise  "  legal  relations," 
and,  as  was  pointed  out  in  the  last  chapter  (c),  there  can 
be  no  conflict  of  law  in  reference  to  any  given  legal  rela- 
tion, for  the  law  applicable  to  any  given  circumstances — 
to  any  stated  facts — is  presumedly  capable  of  definite 
exposition.  It  may  happen,  therefore,  that  in  a  case  arising 
in  a  Canadian  court,  the  law  which  governs  the  legal  rela- 
tions which  arise  out  of  the  facts  of  the  case  may  be,  not 
the  law  laid  down  in  either  Dominion  or  Provincial  statutes; 
not,  strictly  speakly  (<l),  the  law  of  Canada  at  all ;  not  even 
Imperial  law ;  but  the  law  of  a  foreign  country.  In 
accordance  with  that  comity  between  nations,  which  is  now 
recognized  by  the  tribunals  of  all  civilized  countries,  those 
tribunals  do  not,  where  the  facts  out  of  which  the  litigation 
arose  occurred  in  a  foreign  country,  limit  the  enquiry  to 
what  is  the  law  which  would  govern  in  case  those  facts 
had  occured  within  its  own  territory.  Indeed,  in  criminal 
matters,  that  is  to  say,  where  a  person  is  being  prosecuted 
for  acts  committed  abroad,  English  courts  have  laid  down 
the  rule  that  such  prosecution  can  only  l>e  had  in  the 
country  where  the  crime  was  committed.  The  administra- 
tion of  international  justice,  if  we  may  use  the  expression, 
is  secured  in  such  a  case,  by  handing  over  the  alleged 
offender  to  the  officers  of  the  country  in  which  the  offence 
is  alleged  to  have  been  committed:  and  the  jurisdiction  of 
English  tribunals  has  l>een  limited  to  a  preliminary  enquiry 
as  to  the  existence  of  a  jtrinta  facie  case.  With  regard  to 
ciril  matters,  the  tribunals  of  most  civilized  states  do  not 

{b)  See  ante,  p.  172.  (c)  See  ante,  p.  214. 

(<l)  In  a  sense,  the  rules  of  international  law  are  part  of  the  jurispru- 
dence of  nearly  every  civilized  state. 
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wide  Urrrit/Aial  ^rm&zxxrr,  *rn  ^*t  V  rv>tr:««r*:  :•• 
inatten»  '»f  uAir*  :iLi*.e*fJiZjfrr  •?  iz__-  .~-~ir__  -— sT.-r  .*:.:  ::.:> 
Bat.  however  their  ;nri-»:yr::-c  i^v  V  _::_.::rr:  :rrr!:-  ri.s/.v 
or  otherwise:,  there  mav  *ri-^  f  r  i-rVrrr-ii.  *::  r.  *  v  :hvv... 
cases  in  which  the  law  t*.  >•?  *;>il:^I  >  :.  :  "..»w  ".ai-i  I  ^v, 
>»y  the  p>wer  u>  which  they    w-r  thrir  ervat:  •:, 

There  is  hanlly  any  lin«r  ••£  'livi-i'-ii  f"UivU-*i  ii|v»«  tho 
nature  of  the  subject  matter  in  !iti^ati*>n.  which  may  n^^t 
be,  or  has  not  lieen,  adopted  in  >-»me  •»ntr  c«»untry  or  an- 
other: hut  it  is  not  of  importance  here  to  pui'suo  this 
general  inquiry  further  It  is  of  imp«n*taiKV  to  noto  that. 
brith  in  the  United  States  and  in  Canada,  the  jurisdiction 
of  a  court  may  he,  and  in  many  cases  in  the  former  is, 

(e)  What  is  the  foreign  law  in  snch  cases  is,  in  British  juri*prml*mv. 
enquired  into  as  a  matter  of  fact,  and  most  be  proved  by  the  evidence  of 
experts  versed  in  such  foreign  law. 

Cam.  Co*  —15 


226  THE   CANADIAN   CONSTITUTION. 

limited  to  the  adjudication  of  causes  arising  out  of  matters 
within  the  exclusive  competence  of  one  or  other  of  the 
different  legislative  bodies  existing  therein.  Asa  question 
of  jurisdiction,  therefore,  in  such  case,  it  may  be  necessary 
to  determine  just  where  the  line  of  division  between  the 
different  legislatures,  should  be  drawn.  In  this  connection, 
we  may  note  too,  that  it  may — though  not  of  course  as  a 
question  of  jurisdiction — devolve  upon  Canadian  courts  to 
determine  like  questions,  as  to  the  line  of  division  between 
the  federal  and  state  legislatures  in  the  adjoining  Republic 
It  is,  however,  only  in  exceptional  cases  that  the  jurisdic- 
tion of  a  Canadian  court  of  law  will  depend  upon  the 
determination  of  the  line  of  division  between  the  different 
Canadian  legislative  bodies  (/).  We  have  dwelt  upon  these 
different  considerations  in  order  to  make  clear  that  every 
court,  by  whatever  authority  created,  or  whatever  its  juris- 
diction, territorially  or  otherwise  may  be,  may  be  called  upon 
to  determine,  and  practically  to  administer,  Imperial  law, 
Dominion  law,  Provincial  law,  or  even  foreign  law,  in  order 
to  determine  the  rights  of  litigants. 

Putting  it  broadly,  a  court  of  law  may  be  said  to  be 
an  organization  created  with  a  view  to  the  determination 
of  facts,  and  the  exposition  and  enforcement  of  the  law 
applicable  to  those  facts,  between  parties  who  are  at 
variance  upon  these  points.  In  the  performance  of  its 
duty,  certain  procedure  lias  to  be  adopted,  and  a  certain 
administrative  staff  has  to  be  made  part  of  this  organiza- 
tion in  order  to  secure  the  enforcement  of  the  judgments 
of  the  court.  Over  these  again  may  be  established  appel- 
late courts.  But  whatever  the  details  of  the  organization 
may  be,  and  aside  altogether  from  the  question  what 
government  should  create  courts,  or  whether  l>oth  Dominion 
and  Provincial  governments  should  have  such  power,  it 
would  seem  expedient,  to  say  the  least,  that  the  whole 
matter  of   the  constitution  of  any  *»iven  court  should  be  in 

(/)  See  post,  p.  22".l. 
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the  hands  of  one  and  the  same  government  (</>.     If  differ- 
ent parte  "I'  tlii>  machinery  of  ;m\-  court  are  supplied  to  it 
by  different   authorities    it   roust    necessarily  be  a   very 
matter  to  fix  responsibility  for  a  miscarriage  of 
the  cause  Of  Bach  mis- 

OHl  1--  ilrtiliiti'l\    l<x.';lt."l.  Illlii  1".'  decisive] V  assigned 

rticular  part  of  the  machinery  of  the  court. 
The  Imperial  parliament,  aa  the  supreme  power  in 
government  throughout  the  British  Empire  ('/<)>  may 
establish  courts  within  the  limit-  of  any  one  of  the  colonies 
as  a  matter  of  fact,  we  hare,  in 
i  ni.'.l  i  Viee- Admiralty  courts  of  Imperial  creation,  the 
jurisdiction  of  which  is  defined  by  Imperial  statutes  What 
we  must  note  is  that  in  administering  law  within  the  sphere 
1. 1    tli.'ir    jurisdiction .  tticne  Vice-Admiralty  courts   are   not 

■   rl nforcement  of    Imperial    law,   but    must, 

should   occasion   aria    (as   it  may   in  any  court  of    law), 
expound    and    practically    administer   Canadian     law    (i). 

I.  the  exeepti f  the  special  class  of  cases  which 

efore   these  eonrte,    the    administration    of   justice! 

hat  term   in  it-  widest  sense,  in  Canada,  is  left  to 

Bouts  "i  '  lanadian  creation. 

At  the  date  of  Confederation,  there  were  in  existence,  in 

rent  provinces,  s  large  number  of  courts  of  law  ; 

mid   for  some  years  thereafter,  the  administration  of  justice 

throughout  Canada   was  in  the  hands  of  these  provincial 

■■■  •:.  [29  of  the  B.  N.  A.  Act  expressly  providing,  that 

■  iml  nil  CO  Kits  i  </'  riril  ii  j,,l  rriuiiiiiit.   jm-'i. --<lir/ ,, ,,;, 

legal    commissions,    powers,  and  authorities,  and 

Beers,  jndicial,  administratis  e  and  ministerial,  existing 

in  the  different   provinces  at  the  Union,  should  continue  as 

if   tli-     Union   had  not    been   made.     Except,  therefore,  as 

pott,  j..  114  and  notes  to  B.  N.  A.  Act,  sec.  ill.  b-s.  27,  and  sec. 

Be,  ■!•",. 

(hi  8b  Clup.  IV..  unit. 

iBen,L.  I!    4  re    511;  *M  i>M«,  p.  195 


228  THE    CANADIAN    CONSTITUTION. 

otherwise  provided  in  the  Aat(j),  and  subject  to  any 
changes  which  liavi'  since  l«.-en  made  in  the  organization  of 
these  cinirts,  the  limits  of  their  jurisdiction  are,  in  principle. 

in  no  wifie  altered.     Any  alteration  in  the  jwisdictii I 

these  pre -Con  federation  provincial  courts  over  matters 
within  the  legislative  competence  of  the  Parliament  of 
Canada  can,  it  is  submitted,  be  effected  only  by  Dominion 
legislation  (I,-).  Until  Bo  altered  their  jurisdiction  continues 
•'  suliject  nevertheless  .  .  .  to  be  .  .  altered  by  the 
Parliament  of  Canada  or  by  the  legislature  of  the  respective 
province.  ^  (■•'"■'' 'd;/  '<'  tliv  ituihority  of  ihs  Parliament  or  of 
thatUgidabu  re  u  nder  this  Act"  It  would  unduly  swell  this 
volume  if  we  were  to  attempt  to  enumerate  these  different 
courts,  or  to  indicate  their  different  jurisdictions.  We 
may  say,  however,  that  there  were  in  all  the  provinces, 
coarte  modelled  upon  the  principle  of  the  Superior  Courts 
of  law  in  England,  whose  jurisdiction  territorially  mu 
limited  only  by  the.1>oundaries  of  the  respective  provinces 
in  which  they  W6PB  established,  and  under  these,  and  08  a 
rule  subordinate  to  them,  were  various  other  courts  whose 
jurisdiction  was  limited  as  to  the  class  of  matters  which 
might  lie  entertained  by  them  (without  territorial  Iimita- 
tion)(0.or  Wii-ssuhjecttoliuiitationsalonghoth  lines  [m)i  but, 
it  is  almost  unnecessary  to  say,  there  was  no  limitation  of 
jurisdiction  in  any  provincial  court,  along  any  line  identical 
with,  or  in  any  sense  analogous  to,  the  line  of  division  DOW 
existing  between  matters  within  the  legislative  competence 
of  the  Dominion  parliament,  and  the  provincial  legislative 
assemblies,  respectively. 

If  it  lie  permissible  to  express  an  opinion  as  to  what 
was  anticipated  by   the    framers  of  the  K.  X   A.  Act,  we 


(j>  See  sea.  101  of  the  B.  N.  A.  Act  ami  notes  thereto;  also  poi/.p.  2J9. 
(fc)  See  rt  Boucher,  noted  in  Cassel'a  Dig.  6.  C.  p.  181,  and  referral 
>in  the  judgment  of  Mae  Marion,  J.,  in  Keg.  v.  Toland.  noted  t-ott.  p.  23t>. 
(')  <.n.,  County  Courts  in  tippet  Canada. 
(ml  i'.;j  ,  Division  Conrta. 
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it    ma  intended   that,  in   the  main,  the 

bnt-i [   justice,   throughout  Canada,  should   be 

b  the  median)  of  these  provincial  courts,  thus  eon- 
tinned.     This  is  clearly  evidenced  by  the  assignment  to  the 
of  the  power  to  BxcJunvah/ make  laws  in  rehv- 
tion  to    tin'  administration  of  justice  in  the  province,  in- 
cluding the  BQnstitutkm,  maintenance  and  organization  of 
■  --ill  courts,  both  of  civil  and  criminal  jurisdiction  '|  «  ). 
As.  however,  came  would   inevitably  arise,  involving  con- 
on   "f  the  powere   of   the   1> inion  and  Provin- 
cial legislatures  respectively,  and  with  a  view,  perhaps,  to 
securing  uniformity  of  decision  on  such  important  ques- 
tions throughout  the  whole  Dominion,  the  B.  N    A    Act 
provides  (section    101},  that    "the  parliament  * >F  Canada 
inny  MiitwitlisfiirnliiiL'  iinviliiiiL."  in  this  Act,  from  time  to 
rovide  for  the  constitution,  maintenance  and  organi- 

■  i  ■  general  Court  of  Appeal  for  Canada  (o),  and 
for  the  establishment  of   any    additional   courts    for  the 

[ministration  of  the  laws  of  Canada"    The  phrase- 
i  the  last  clause  of  this  section  is  a  clear  recognition 
ad  thai  tin-  provincial  courts  won],]  necessarily  I* 
pon  to  administer  the  laws  of  Canada  [}>)  (as  dis- 
tinguished  from   the  laws  of  the  various  provinces!    and 
the  provision  was  insert  id  with  >i  view  to  the  I  letter  admin - 
tt  of  those   Dominion  laws  through  the  medium  of 
additional  courts  established  by  the  Dominion  government, 
cession  arise.     The  jurisdiction  of  such  additional 
atablished   by  the   Dominion  government,  must  be 
a  special  jurisdiction,  limited  to  cases  arising  out  of  those 
only    which   an*   within    the    competence    of   the 
:    parliament,     This  is  the  only  case  in  Canadian 
lence  where  the    jurisdictional    line,  if   we  may  use 

S.  \.  Act.  a.  VI,  as.  II. 

■  U.  a  C.  6.  185.  Tin  Baproma  Conrt  of  Canada  wns  e»- 
ialilnlMd  by  88  Vic.  c.  li  iDum  ind  became  a  court  on  Jsnmry  11, 
ISM;  m«  Reg.  r.  Taylor,  1  S.  C.  R.  H. 

<JM  S*o  IWtiutiiiiis  Noa.  81  anl  83,  printed  in  App*. 
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that  ex pitn.sk in,  is  co-incii!ent  with  the  line  which  divides 
the  legislative  prnviw  of  the  Dominion  ami  the  provinces  (y>. 
The  provinces,  in  establishing  courts,  may,  hut  are  nut 
bound  to  adopt  any  audi  jurisdictional  line.  The  Dominion 
in  BO  limited  except  in  the  case  of  its  "general  Court  .if 
Appeal" — the  Supreme  Court  of  Canada. 

What  has  taken  place  since  Confederation,  serves  to 
support  the  view  we  have  expressed  as  to  what  was  ;m- 
ticipateil  by  the  Fathers  uf  Confederation.  The  -nk 
additional  courts  which  have  been  established  by  the 
Dominion  government,  are  the  Exchequer  Court  of  Canada, 
and  the  Maritime  Court  of  Ontario,  each  with  a  specially 
limited  jurisdiction,  sufficiently  indicated  by  its  namefr) 
But  any  duly  created  court.no  matter  by  what  authority 
created,  or  l>y  what  authority  the  different  parts  of  its 
machinery  may  be  supplied,  may  be  called  "ii  t"  determine 
cases  involving  the  application  of  cither  Dominion  or  Pro- 
vincial law;  and  this  innervation  applies  even  to  the  special 
courts  of  Dominion  creation,  for,  although  of  limited  juris- 
diction as  above  indicated,  incidental  legal  relatione,  depend- 
ing uj provincial  laws,  may  have  to  be  determined  in 

order  to  a  decision  in  any  given  case. 

Any  government  may  take  advantage  of  the  actual 
existence  within  its  territorial  limits  of  an  organized  court 
of  law,  to  tmpoee  on  its  judges  and  administrative  staff 
duties  (in  relation  to  matters  within  its  "sphere  of  author- 
ity") other  than  those  imposed  upon  them  by  the  power 
which  created  the  court,  and  whether  this  action  in  to  be 

(f)  See  ant*,  p.  225-G. 

(r)  Note,  however,  in  re  The  Bell  Telephone  Co..  7.  O,  H.  «05  ;  in 
which  it  was  held  by  Osier,  J. A.,  that  a  court  or  judicial  tribunal  was 
established  by  sec.  28  of  the  Patent  Act  of  1872.  which  provided  tint 
in  case  disputes  should  arise  as  to  the  validity  of  patents  (in  certain 
enseal,  such  disputes  should  be  setthd  by  the  Minister  of  Agriculture  or 
his  deputy,  whose  decision  should  be  limil ;  and  that  the  constitution  uf 
such  a  court  was  inlrj  rirti  of  the  Dominion  parliament.  Bee  B  N.  A. 
Act,  sec.  01,  i-s.  22.  See.  however.  9  O.  K.  B».  We  should,  perhaps, 
refer  also  to  the  Revising  Officers'  Courts  under  "The  Electoral  Franchise. 
Act  "  as  to  which  see  pair,  p.  240, 
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considered  as  the  creation  of  a  new  court,  with  the  machin- 
ery of  the  old,  or  as  the  conferring  of  a  new  jurisdiction 
upon  the  old,  seein3  to  be  considered  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  a  matter  of  indifference  (a). 
The  question  has  come  up  in-  various  ways,  and  the 
principle  must  now  be  considered  as  authoritatively  estab- 
lished. As  an  extreme  instance  of  its  application,  we 
may  cite  the  case  of  Attorney-General  v.  Flint  (£),  in 
which  it  was  held  by  the  Supreme  Court  of  Canada,  that 
it  was  competent  for  the  Dominion  parliament  to  confer 
upon  the  Vice-Admiralty  Court,  existing  in  Nova  Scotia 
under  Imperial  authority,  jurisdiction  to  entertain  pro- 
ceedings for  enforcing  payment  of  penalties  for  breaches  of 
the  Inland  Revenue  Act.  It  appears  to  have  been  the 
opinion  of  some  at  least  of  the  Judges  of  the  Supreme 
Court,  that  a  judge  of  a  Vice- Admiralty  court  might 
decline  to  take  upon  himself  the  burden  of  such  cases,  but 
the  jurisdiction  so  to  do,  they  held  to  be  beyond  question. 
It  cannot  of  course  be  doubted  that  if  the  Imperial 
parliament,  in  the  exercise  of  its  legislative  supremacy, 
were  expressly  to  prohibit  such  court  from  entertaining 
other  than  matters  arising  under  Imperial  legislation,  such 
prohibition  would  be  operative,  but  in  the  absence  of  such 
prohibition,  it  is  difficult  to  see  how,  as  Canadian  citizens, 
the  judges  and  staff  of  the  court  could  lawfully  decline  to 
perform  the  duties  imposed  upon  them  by  Canadian 
law  (a}. 

Prior  to  Confederation,  the  decision  of  controverted 
election  cases  had  been  entirely  in  the  hands  of  the  differ- 
ent Provincial  legislatures,  and  after  Confederation  the 
Dominion  parliament  exercised  the  same  jurisdiction  over 

(«)  Valin  v.  Langlois,  5  App.  Caa.  115,  passage  quoted  po*t,  p.  232. 

(t)  16  8.  C.  R.  707.     See  also  "  The  Farewell,"  7  Q.  L.  R.  380. 

(u)  ••  Judges  as  citizens  were  bound  to  perform  all  the  duties  which 
are  imposed  upon  them  by  either  the  Dominion  or  Local  Legislature 
per  Dorion,  C.J.,  in  Bruneau  v.  Massue,  23  L.  C.  Jur.  CO. 
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elections  to  the  Dominion  House  of  Commons ;  but  in 
1873-4,  the  Dominion  parliament  decided  to  transfer  this 
jurisdiction  to  the  provincial  courts.  Their  power  so  to  do 
was  distinctly  upheld  by  the  Judicial  Committee  of  the 
Privy  Council,  (affirming  the  decision  of  the  Supreme 
Court  of  Canada)  in  the  well-known  case  of  Valin  v.  Lan- 
glois  (r),  in  which  Lord  Selborne  in  delivering  the 
judgment  of  the  Committee  says  : 

"  There  is  therefore  nothing  here  to  raise  a  doubt  about  the 
power  of  the  Dominion  parliament  to  impose  new  duties  upon  the 
existing  provincial  courts,  or  to  give  them  new  powers  as  to 
matters  which  do  not  come  within  the  classes  of  subjects  assigned 
exclusively  to  the  legislatures  of  the  provinces." 
and  he  afterwards  characterizes  the  distinction  which 
was  endeavored  to  be  drawn  between  the  Act  of  1873, 
which  entrusted  the  trial  of  election  petitions  to  the  judges 
of  the  Supreme  Court,  and  the  Act  of  1874,  which 
entrusted  this  jurisdiction  to  the  provincial  courts,  as  "  but 
a  nominal,  a  verbal,  and  an  unsubstantial  distinction." 

The  validity  of  the  Act,  31  Vic.  c.  76  (Dom.),  which  pro- 
vided for  utilizing  the  machinery  of  the  provincial  courts 
for  the  taking  of  evidence  for  use  before  foreign  tribunals, 
has  been  affirmed  bv  the  courts  of  both  Ontario  and 
Quebec  (?/'). 

Somewhat  the  same  question  arose  in  Ontario  in  the 
cases  of  Wilson  v.  McGuire  (./),  and  Gibson  v.  McDonald  (>/)• 
County  Court  judges  in  that  province  are  appointed  by  the 
Dominion  government  ^:).  Division  Courts  existed  in  the 
various  counties  of  that  province  prior  to  Confederation* 
and  had  always  been  presided  over  by  the  judge  of  the 
County  Court  of  the  particular  county.     By  an  Act  of  the 

(h  o  App  Cas.  115,  affirming  8  S.  C.  K.  1. 

(w)  In  re  Wetherell  &  Jones,  4  O.  K.  713  ;  Kx  parte  Smith,  16  L.  C. 
Jur.  140;  and  see  notes  to  the  opening  clause  of  sec.  91  of  the  B.  N.  A. 
Act,  putt. 

(r)  2  O.  R.  IIS.  (,,)  7  O.  R.  401. 

(:)  B.  X.  A.  Act.  sec.  M. 
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Provincial  Assembly  (a),  it  was  provided,  in  effect,  that 
two  or  more  counties  might  be  grouped  together  for  the 
purpose  of  facilitating  the  conduct  of  business  in  the  Divi- 
sion courts  of  the  grouped  counties,  and  that  the  judges  of 
the  County  courts  of   those  counties   might   arrange   for 
taking  the  work  in  rotation  throughout  the  entire  group. 
The    validity    of    this    Act    was    upheld    in    Wilson   v. 
McGuire  (b).     In  Gibson  v.  McDonald,  it  was  held   that 
a  somewhat  similar  arrangement  as  to  the  General  Sessions 
of   the  Peace  in  the   different  counties   of   Ontario,   was 
invalid,  and  there  is  no  doubt  that  the  correctness  of  the 
earlier  decision  must  be  deemed  somewhat  impugned  by 
this  case.     The  point  on  which  the  latter  decision  reKt*. 
however,  is  the  very  narrow  one,  that  the  judge  of  ti& 
County  Court  of  one  county  was  sitting  as  Cliainnmi  '4 
the  General  Sessions  in  another,  "  and  not  otherw'o*  tht* 
by  virtue  of  his  office  as  judge  of  the  County  Court  of  Li* 
own  county"  and  that  this  he  had,  under  his  coijiifjuftouu 
no  right  to  do.     Armour,  C. J.,  expressly  reserved  the  'jo**- 
tion  as  to  the  power  of  the  provincial  assembly  Uj  pfji'Ht 
tliat  the  judge  of  the  County  Court  of  one  county  «b*£  i*t 
Chairman  at  the  General  Sessions  of  the  Peace  iu  anus**? 
and  the  decision  therefore  only  goes  to  this  leiijrfct  tiitc  * 
County  Court  judge  can  act  oh  such  only  in  tht  trmuv  :  ■• 
which  he  is  appointed,  by  the  Govemor-GeneriL  sl  '„  nii- 
cih  under  section  90  of  the  B.  N.  A.  Act.     T*k*fL  vjpfii**-.* 
these  two  cases  support  our  proposition-      A    tr^w^.u^ 
government  can  impose  upon  the  indi  vidua]  wus  w  ^  nar 
Court  judge,  duties  (falling  of  course  witAik  -U*  snxt^    •' 
matters  of  provincial  cognizance)  other  thai  ti***  *-■■.-•-: 
bv  his  commission  from  the  Governs 
necessary  perhaps  in  defining  that  thoMt 


(a)  R.  S.  O.  (1877)  c.  42. 

(h)  2  O.  R.  118,  Armour,  J..  dis*entinx.     h  m  *. 
majority  of  the  Court  expressly  limited  AorjHflHK«.  #e/-. 
validity  of  the  Act,  in  its  bearing  on  Diriaim  C\ 
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are— *when  exercisable  otherwise  than  in  his  own  County 
Court — to  be  exercised  by  him,  not  qua  County  Court 
judge,  but  qu&  provincial  officer. 

With  regard  to  the  creation  of  courts  by  the  Dominion 
Government,  the  scheme  of  the  B.  N.  A.  Act  is  logical, 
while  as  to  those  Provincial  courts  mentioned  in  section  90 
of  the  B.  N.  A.  Act,  the  scheme  is  quite  the  reverse.  We 
do  not  rely  upon  any  possible  complication  which  may 
arise  from  the  way  in  which  "  procedure  "  is  treated  by  the 
Act  (c).  It  is  difficult,  in  many  cases,  to  distinguish  be- 
tween law  and  "procedure."  In  its  narrow  sense  "pro- 
cedure "  relates  simply  to  the  organic  working  of  a  court, 
and  is  not  supposed  to  affect  rights,  or  to  alter  the  legal 
relations  arising  out  of  any  given  facts ;  while  in  a  wider 
sense  it  may  have  a  most  potent  effect  along  both  lines  (</\ 
Of  this,  however,  more  anon.  The  method  of  organizing 
those  provincial  courts  mentioned  in  section  96  is  illogical 
in  this,  that  the  machinery  of  those  courts  is  supplied 
partly  by  the  Dominion  government  and  partly  by  the 
Provincial,  with  the  resultant  difficulty  in  fixing  responsi- 
bility to  which  reference  has  already  been  made  (t?).  The 
power  to  appoint,  necessarily  carries  with  it  the  power  to 
determine  the  tenure  of  office  (subject,  as  to  the  Superior 
Court  judges,  to  section  90),  and  therefore  the  power  to 
dismiss.  This  power  of  appointment  and  dismissal  rests 
with  one  government;  another  government  defines  the 
duties  of  the  office — an  arrangement  certainly  unique  under 
a  British  constitution.  But,  except  in  so  far  as  this  peculiar 
arrangement  affects  the  law  of  our  constitution,  further 
comment  upon  it  is,  perhaps,  out  of  place  here. 

However  constituted,  the  Provincial  courts  have,  we 
again  repeat,  to  administer  Dominion  as  well  as  Provincial 
law,  and   this  is  perhaps  the  proper  place  to  advert  moiv 

(e)  Compare  p.  til.  s-s.  '27.  ami  s.  W2,  a-s.  14. 

(</)  See  Exchange  Bank  v.  Reg.,  11  A  pp.  Cas.  at  p   1G9. 

(f)  See  antf,  p.  227. 
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the  question  of  "procedure"  alluded  to  in  the  last 
ph  On  this  question  considerable  divergence  of 
apparent  in  the  caeca  <  j  |,  arising  largely  from  the 

iljtiHrtn^ciitiMtniotiniis  placed  upon  the  won  In  "  procedure  in 
tiers  in  those  court*  "  in  section  !'2.  sub-section  14. 
:  |  tat  sub-section  alone,  and  noting  the  sharp  distinc- 
tion drawn  between  eriminal  and  civil  jmisdictiou,  and 
.  ■  r  r  i.  - 1-    tiny  are   exhaustive  .if   the   whole   field,  the 
plain  meaning  is,  that  "procedure,"  in  all  matters  other 
OiiruJ,  is  subject  to  tin.'  exclusive   legislative  power 
rovineial  legislatures,  and  there  would  appear  to 
le  do  warrant  therefore  for  the  opinion  that "  procedure  in 
civil  matters "  in  tin's  sub-section  must  be  read  as  limited  to 
elation  to  matters  over  which  the  provin- 
cial legislatures  have  exchwive  legislative  |n>w>r  (;/}.      But 
'procedure'1  '     We  have  already  noted  that  the 
word  is  capable  of  two  very  different  interpretations.     It 

■   i  -■■  ;:i  lection  91,  and  once  in  section  !'2,  and 

Lrison  of   the  two  sub-sections  in   which  it  occurs 
will  suffice  to  show  that,  in  sub-flection  27  of  section  91,  it 
ha™  the  wide,  and  in  sub-section  14  of  section  '*'2.  the  nar- 
mwei   tneauing.     "Ik  criminal  law     .     .     including  the 
...   in  criminal  matters,"  would  indicate  the  view  of 
the  framen  of  the   B,   X.   A.  Act,  that  "procedure  in 
matters"   is  an  essential  and  necessary  part  of 
criminal  law;  while  "the  constitution,  maintenance,  and 
ikul  of  provincial  courts,  including  procedure  in 
civil  matters,"  would  appear  U)  point  to  the  "procedure" 
iiii'iilent  to  the  organic  working  of  the  courts.     In  a  sense 
statutory    regulation  of  procedure  in  any,  the  most   im- 
material, Btep  of  a  cause  may  affect  rights  and  obligations. 
I/)  See  notes  to  B.  N.  A.  Act.  s.  92,  a-s.  14,  where  the  cuaea  are  col- 


ipl  See  Peak  v.  BMddi,  f 
in  two  very  different  senses. 
■»yo!  siyiiifi  civil  actions, 
"matter*  over  which,  etc., 


S.  C.  E.  at  p.  5(11.    ■■  Matters  "  is  here  uaed 
'■  Civil  matters, '  we  take  it,  is  but  another 
■nits,  or  other  judicial  proceeding!) 
refera  to   subject   matters  for   legislati' 


other 
whilo 
litis e 
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hut  only  in  a  very  secondary  sense.  No  Idea  of  alt* 
those  legal  relations  which  arise  from  any  facts  una 
tive  of  any  litigation  in  reference  thereto,  is  present  t 
mind  of  the  legislature  in  laying  down  such  statutory 
regulations,  and  it  is  this  sort  of  "procedure"  that  is  re- 
ferred to  in  sul  i -section  14  of  section  !l2:  while  as  to  criminal 
matters,  "  procedure,"  from  the  laying  of  the  information 
to  the  infliction  of  the  penalty,  is  carefully  treated  as  a 
Component  part  ->f  criminal  law,  the  various  safeguard! 
th ere hy  created  forming  part  of  the  "rights"  of  persons 
accused  nf  crime  (A).  So  far  as  procedure  is  of  this  sort — 
a  necessary  and  practically  component  part  of  legislation 
relative  to  any  of  the  classes  of  matters  within  the  com- 
petence of  the  Dominion  parliament — it  is  an  accessory 
which  follows  its  principal. 

The  eases  under  the  B.  N,  A.  Act  bear  us  out,  we  think, 
in  this  distinction.  As  to  criminal  law,  section  91,  sub- 
section 27.  is  a  clear  indication  that  "procedure  in  criminal 
matters"  is  such  component  part  of  that  law,  although,  as 
will  appear  later,  the  term  "criminal  law"  in  Canadian 
jurisprudence  is  a  term  of  limited  scope;  hut  as  to  laws 
relating  to  matters  other  than  crimes,  a  perusal  of  the 
various  sub-sections  of  section  Ml  discloses  many  matters, 
any  legislation  on  which  must  involve  procedure,- — of  which 
matteix,  procedure  is  a  component  part.  Maritime  law  is  a 
branch  of  jurisprudence  which  falls  within  "  Navigation 
and  Shipping "(0,  and  its  peculiarly  peremptory  in  n'-m 
procedure  is  an  essential  part  of  any  such  law,  practically 
creative  of  rights  and  obligations.  Aud  so  of  divorce  law, 
patent    law  (_/).   insolvency   law,   ami    election    law;   and 

{'')  Since  the  above  waa  written  Mr.  Justice  McMahon  hns  handed 
out  bia  judgment  in  Reg.  v.  Toland,  holding  Hint  53  Vic.  c.  18,  b  2  (Ont), 
giving  to  n  police  magistrate  rower  to  try  certain  offences  under  B.  S.  C. 
c.  165,  "  An  Act  reapeotinfi  Forgery,"  is  vltra  rirtt  of  a  provincial  legie. 
lature.  (i)  Sec.  91.  m.  10;  nee  "The  Pictoo,"  4  S.  C.  R.  'US. 

U)  See  In  re  Tr.e  Fell  Te'ephone  Co.,  7  0.  E.  C05,  cited  in  foot  note 
etuU,  p.  230.     Aitcheeon  v.  Mann,  9  P.  B.  253,  473. 
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perhaps  other  bra&Gbaa  of  joruprwienee  may  bo  found 

HTupjtfl  iij1  '"  t'"'  wirioos  sub-«ectioaa  of  section  M,     The 

.  the  subject  are  those  involving  consider- 

■Aeon  of  insolvency  law  and  election   law.     The  extent  bo 

which  the  Dominion  parliament,  by  legislation  under  Bub- 

21  of  section  81,  "  bankruptcy  and  insolvency,"  is 

empowered  to  interfere  with  "procedure  in  civil  matter* 

in    the   province,"  came   ap  For  consideration    before   the 

Committee  of  th<-  Privy  Council,  in  the  case  <jI* 

Danny  (k)  and  was  disposed  of  in  the  judgment 

•  •f  that  tribunal  in  these  words  : 

"  It  was  strongly  contended  that  the  parliament  of  Canada 

could  not  Liki   away  the  right  of  appeal  to  the  Queen  from  final 

judgments  of  the  Court  of  Ljueen"s  Bench,  which,  it  was  said, 

was  pan  of  the  procedure  in  civil  matters  exclusively  assigned  t<> 

:;Lture  of  the  province.     The  answer  to  this  objection  is 

obvious.     It  would  lie  impossible  to  advance  a  step  in  the  con- 

:  '"if  a  scheme  for  the  administration  of  insolvent  estates, 

without  interfering  with  and  modifying    some  of  the  original 

rights  of  property,  and  other  civil  rights,  nor  without  providing 

some  mode  of  special  procedure  for  the  vesting,  realization,  and 

ion  of  the  estate,  ami  the  settlement  of  the  liabilities  of 

.  out  ii<- ,:■-<: nl if  form  an  tmmtial  jinitof 

:-,iIihh  mih  HUO^MRCy,      li  is  therefore  to  be  presumed, 

indeed  it  is  a  Decessary  implication,  that  the  Imperial  statute,  in 

assigning  to  the  Dominion  parliament  the  subjects  of  bankruptcy 

■iiid  insolvency,   intended  to  confer  on   it  legislative   power  to 

interfere  with  property,  civil  rights  and  procedure  within  the 

provinces,  so  far  as  a  general  law  relating  to  those  subjects  might 

iffect  them. " 

The  power  of  the  Dominion  parliament  to  regulate  the 

ire    in     connection    with    the    trial,    by    provincial 

courts,    of    controverted    election     cases,    arising     out    of 

deetiona  to  the    House    of    Commons,    has    scarcely    ln;en 

■i  it.     The  language  of   the  Judicial  Committee  of 

the  Privy  ConncQ,  in  Cushing  v.  Dupuy,  applies  nmtnt-U 

l'l  5  App.  C»».  109. 
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mutandis  to  legislation  upon  this  subject,  which  by  section 
41  of  the  B.  N.  A.  Act,  is  clearly  with  the  Dominion  parlia- 
ment (/-).  The  controversy  wliich  has  arisen  as  to  the 
power  of  the  Dominion  parliament  to  refer  such  cases  for 
determination  by  provincial  courts,  has  been  settled  in 
affirmance  of  the  power  (m). 

So  far  as  provincial  courts  are  concerned,  the  provin- 
cial legislatures  have  full  control  of  them,  subject  only  to 
the  appointing  power  of  the  Dominion  government  in 
reference  to  those  mentioned  in  section  96  of  the  B.  N.  A 
Act — the  Superior,  District,  and  County  Courts  in  each 
province,  excepting  the  Probate  Courts  of  Nova  Scotia  and 
New  Brunswick — and  to  the  power  of  the  Dominion  parlia- 
ment to  regulate  the  procedure  in  the  sense  above 
explained.  This  jurisdiction  over  provincial  courts  is  not 
limited  to  those  which  were  in  existence  at  the  Union,  but 
extends  to  the  creation  of  such  new  provincial  courts  (n), 
with  such  jurisdiction,  and  with  such  judicial  and  adminis- 
trative staff,  as  to  the  provincial  legislature  may  seem 
proper  for  "  the  administration  of  justice  in  the  province," 
which  phrase  is  used  in  its  widest  sense.  It  covers  the 
appointment  of  all  officers  connected  with  the  administra- 
tion of  justice  (o),  with  the  exceptions  noted.  The  question 
has  !>een  much  discussed  in  connection  with  the  appoint- 
ment of  police  magistrates  and  justices  of  the  peace,  and 
has  been  complicated  somewhat  by  considerations  as  to  the 
prerogatives  of  the  Crown  in  this  connection.  With  this 
phase  of  the  question  we  have  already  dealt  (p).  It  is 
now  settled,  subject  to  review  by  our  Supreme  Court,  and 
the  Judicial   Committee    of   the   Privy    Council,  that  the 

(l)  See  notes  to  that  section,  jwt. 

(m)  See  ante,  pp.  231-2,  and  notes  to  s.  41  of  the  B.  N.  A.  Act,  post. 

(n)  Reg.  v.  Coote,    L.  R.  4  P.  C.  599 ;    Ganong  v.  Bay  ley.  1  Pag.  & 
Burb.  324. 

(o)  Reg.  v.  Bush,  15  O.  R.  398,  per  Street,  J.     See  passage  quoted 
post.  {p)  See  Chap.  VI.,  and  Chap.  VIII.  ante,  p.  165. 
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ppointment  ol  justices  of  the  peao-  ninl  ^ ..  j I i < ■- ■  nmuHtnitcs. 

..  iiiiinistruti"]!  of  justice    (whicii  term  i«  t<> 
inn  qualified  only  by  the  power  of 

:L     I  >■  .minimi  parliament    Udder  SectlOIW    96  Mid   KM  I.  Ukd 
■  refore  with  the  provincea.     The  situation  is  thus 
■  p  by  irroour  ( '.-i.  in  [teg,  i ,  Bush  (q)  ■ 
'•  Laws  providing  for  the  appointment  of  justices  of  the  peace 
■  :   ind  I  Uriah  rightly,  [»wi  in  relation  to  the 
..lion  of  justice,  for  the  appointment  of  justices  ol  the 
peace  is  a  primary  requisite  to  the  administration  of  justice  ;  and 
"i>t*-ntion  be  correct  the  passing  of  such  laws  is  exclu- 
sively within  the  power  of  the  provincial  Legislatures. 

■■  There  is  a  considerable  weight  of  judicial  opinion  in  favor 
of  thU  contention,  and  although  not  binding  upon  us,  yet  in  a 
matter  of  construction  such  as  this,  it  ought  not  to  be  lightly 
dlsvented  from." 

And  In*  refers  to  a  number  of  authorities,  which  will  be 
,:,   the  notes  t<>  section  92,  sub-section   14. 
Mr.  Justice  Street  says,  referring  to  the  language  of  sub- 
section  14  : 

•'  Now,  these  worJs,  standing  alone  and  without  any  interpre- 
tation  or  context,  appear  to  me  to  be  sufficient,  hail  no  other 
clause  in  the  Act  limited   them,  to  confer  upon  the  provincial 
as   the   right   to   regulate   and   provide   for   the   whole 
machinery  connected   with  the  administration  of  justice  in  the 
.    including    the    appointment  of   all   the   judges   and 
officers  requisite  for  the  proper  administration  of  justice  in  its 
DM,  reserving  only  the  procedure  in  criminal  matters." 
Ami  In    refer    bo  sections  96,  LOO,  and   101   an  the  only 
■    nray  limiting   tin-  meaning  to   lie  given  to 
n  14,  and  then  ;>i    > 
"Everything   coming   within   the  ordinary  meaning  of  the 
9»,  "  the  administration  of  justice,"  not  covered  by  the 
sections  which    1    nave   referred  to,  therefore,  remains,  in  my 
la  be  dealt  with  by  the  provincial  legislatures,  in  pur- 
suance of  the  powers  conferred  upon  them  by  paragraph  14  of 
section  98." 

■ 


240  THE   CANADIAN   CONSTITUTION. 

In  re  Simmons  and  Dalton  (r),  it  was  held  by  Mr.  Justice 
Proudfoot  that  the  High  Court  of  Justice  for  Ontario — the 
"Superior  Court"  of  that  province — has  jurisdiction  to 
supervise  the  exercise  of  judicial  functions  by  a  "  federal " 
Court — e.g.,  the  Revising  Officers  Court  under  "  The  Elec- 
toral Franchise  Act"  (R.  S.  C.  c  5) — but  this  decision  has 
l>een  overruled  by  the  Divisional  Court  of  the  Chancery 
Division  (*). 

"  The  Chancery  Division  has,  in  common  with  the  other 
divisions  of  the  High  Court  of  Justice,  plenary  jurisdiction  to 
deal  with  matters  of  prohibition  which  concern  the  administration 
of  justice  within  Ontario  as  a  provincial  unit.  This  (inherent) 
power  is  circumscribed  by  the  requirements  of  the  province,  and 
operates,  I  think,  only  as  to  laics  enacted  by  or  in  force  in  Ontario 
pertaining  to  matters  of  provincial  cognizance  under  the  B.  X.  A. 
Act."— Per  Boyd,  C. 

Courts,  or  judicial  tribunals,  established  under  Dominion 
legislation — limited  as  their  functions  must  be  to  adminis- 
tering Dominion  law  (?) — are  entirely  outside  of  "the 
administration  of  justice  in  the  Province,"  and  "are  not 
subordinate  judicial  Courts  quoml  the  Province."  (a). 

(r)  12  O.  R.  505.  (*)  re  North  Perth,  21  O.  R.  538. 

(0  See  nut.-,  p.  22* ». 

(t()  21  O.  R.  at  p.  548 ;  Be  3  further  on  this  subject,  note3  to  8.  41  of 
the  B.  N.  A.  Act,  poxt. 
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THE  B.  N.  A.  ACT,  1867, 

80-81  Vic.  Cap.  8. 

An  Act  for  the  Union  of  Canada,  Nova  Scotia,  and 
New  Brunswick,  and  the  Government  thereof ; 
and  for  Purposes  connected  therewith. 

[29th  March,. 1867. J 

Whereas  the  Provinces  of  Canada, 
Nova  Scotia,  and  New  Brunswick  have 
expressed  their  desire  (i)  to  be  feder- 
ally (ii)  united  into  one  Dominion  under 
the  Crown  of  the  United  Kingdom  (iii) 
of  Great  Britain  and  Ireland,  with  a  Con- 
stitution similar  in  principle  to  that  of 
the  United  Kingdom  (iv) : 

(i)  "  Have  expressed  their  desire." — This  expression  of 
desire  is  to  be  found  in  the  Quebec  Resolutions,  which  will 
be  found  printed  in  full  in  the  appendix.     See  ante,  p.  2. 

(ii)  "  Federally" — The  use  of  this  term  would  seem  to 
imply  the  continued  existence  of  the  parties  to  the  f<&luA. 
See  chapter  IIL,  ante,  p.  47  ;  and  see  also  the  judgment  of 
the  Privy  Council  in  Liquidators  of  Maritime  Bank  v. 
Receiver-General  of  New  Brunswick  (a). 

(a)  At  present  only  reported  in  Times  Law  Reports  for  week  ending 
6th  July,  1892  (Vol.  VIII.,  p.  677). 
Caw.  Co*.*— 16 
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(iii)  "  Under  the  Crown  of  the  United  Kingdom." — See 
notes  to  section  2,  post ;  and  see  also,  as  to  the  necessary 
saving  of  Imperial  sovereignty  in  colonial  legislation,  chap- 
ter IX.,  ante,  p.  183,  et  seq. 

(iv)  "A  constitution  similar  in  principle,  etc." — For  a 
comparison  and  contrast  of  our  system  of  government,  with 
those  of  the  United  Kingdom  and  the  United  States,  see 
chapter  I.  As  to  the  limitation  of  this  preamble  to  the 
Dominion  government  only,  and  the  harmlessness  of  such 
limitation,  see  ante,  p.  3,  and  chapter  III.  It  is  submitted, 
however,  that  read  in  connection  with  clause  3  of  this 
preamble,  it  should  be  treated  as  a  general  reference  to 
the  type  of  governmental  machinery,  and  its  working 
principle  throughout  both  the  Dominion  and  the  various 
provinces. 

And  whereas  such  a  Union  would 
conduce  to  the  welfare  of  the  Provinces 
and  promote  the  interests  of  the  British 
Empire  : 

And  whereas  on  the  establishment 
of  the  Union  by  authority  of  Parlia- 
ment (i)  it  is  expedient,  not  only  that  the 
Constitution  of  the  Legislative  authority 
(ii)  in  the  Dominion  be  provided  for,  but 
also  that  the  nature  of  the  Executive 
Government  (iii)  therein  be  declared  : 

(i)  "  By  authority  of  porlUtmevt" — As  to  the  legisla- 
tive supremacy  of  the  Imperial  parliament  over  Canada,  in 
common  with  all  other  parts  of  the  British  Empire,  see 
chapter  IV.  In  the  early  days  of  our  colonial  history 
provinces  were  divided,  and  again  joined  together  by  the 
Crown  in  the  exercise  of  "prerogative,"  but  as  representa- 
tive legislatures  were  in  existence  in  the  pre-Confederation 
provinces,  any  attempt  to  effect  their  union  otherwise  than 
by  Act  of  the  Imperial  parliament  would  have  been  illegal. 
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See  ante,  p.  30,  and  chapter  VI.  ante,  p.  140 ;  and  see  also 
notes  to  section  3,  post. 

(ii)  "  The  legislative  authority  in  the  Dominion." — As 
to  the  control  exercised  by  the  executive  department  of  the 
Imperial  government  over  Dominion  legislation,  see  chap- 
ter VII.  ante,  p.  145,  where  will  be  found  a  full  discussion 
of  sections  55,  56  and  57  of  the  B.  N.  A.  Act.  As  to 
colonial  legislative  authority  and  the  limitations  thereon, 
see  chapter  IX. 

(iii)  "  The  nature  of  tfie  executive  government." — As  to 
the  necessary  co-extension  and  practical  oneness  of  the 
spheres  of  authority  of  the  legislative  and  executive 
departments  of  government,  see  ante,  p.  12  et  seq.,  22  et  seq., 
45  et  seq.,  and  chapter  VI.  See  also  notes  to  section  9, 
po*t. 

And  whereas  it  is  expedient  that  pro- 
vision be  made  for  the  eventual  admission 
into  the  Union  of  other  parts  of  British 
North  America  (i) : 

(i)  "  Tfie  eventual  admission  of  otlier  parts  of  BvitiA 
North  America" — See  sections  146  and  147,  post,  and  ftart 
IV.  of  this  book. 

Be  it  therefore  enacted  and  declared 
by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  oi 
the  Lords  Spiritual  and  Temporal,  aod 
Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  ibt 
same,  as  follows : 

I. — Prelimduk. 

1.  This  Act  may  be  cited  m  * 
British  North  America  Act,  IMSr*"^ 
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(i)  Throughout  this  work  we  have  adopted  the  shorter 
mode  of  citation,  "the  B,  X.  A.  Act "     It  shook!  be  ;  ■ 
out,  however,  that  there  are  two  other  Acta  similarly  entitled 

aa ly.  the  B.  N.  A    Act,  1871  ('<),  and  the  B,  X.  A    Act, 

188B  (<).  By  section  3  of  the  last-named  Act,  these  three 
statutes  are  Eo  be  construed  together,  and  may  be  cited  an 
"The  British  North  America  Acts,  1867  to  1880."  We 
draw  attention,  too,  to  "The  Parliament  of  Canada  Act 
1.H75  ('0,  iis  to  which,  sec  notes  to  section  18,  post. 

p™tw™™iS        2-  The  provisions  of   this  Act  refer- 
J™euSLOthe  ring  to  Her   Majesty    the  Queen  extend 
also  to  the  heirs  and  Buocessora 
Majesty,  Kings  and  Queens  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  (i). 
(i)  "Kings  ■>■><'  Queens  of  the   United  Kingdo 
The  succession  to  the  Crown  of  England  IB  now  regulated 
by  the  Act  of  Settlement,  12  &  13  Wm,  III.  c  2-     By  the 
common  law  of  England,  upon  the  aMicntion  of  a  sovereign, 
parliament  might  re-settle  the  succession,  and  in  ■ 
atively  modern  times  we  have  the  precedent  of  the  BUI  of 
Rights,  I   Wm.  &  Mary  (nt.  2),  c.  2,  by  which   it  « 
clared  that,  by  his  flight  from  the  kingdom,  James  II.  had 
abdicated  tlie  throne,  and  the  crown  was  nettled  upon  Wil- 
liam and  Mary.  Then  came  the  Act  of  Settlement  to  which 
we  have  referred,  settling  the  succession  upon  the  Elect  rests 
Sophia,  of  Hanover,  and  her  heirs,  being  Protestants.     The 
power  of  parliament  to  alter  the  succession  is  distinctly 
affirmed  in   6  Anne,  c.  7,  which   udjtid^es  traitors  all   who 
affirm  "that  the  kings  or  queens  of  this  realm,  with  and  by 
ihr  auHtority  uf  parliament,  are  unable  to  make   laws  and 
statutes  of  sufficient  force  and  validity  to  limit  and   hind 
the  Crown  and  the  descent,  limitation,  inJieritulit 
</nrrrniti'/ut  thrrc>f."    While,  as  wo  have  Frequently  point*] 

(b)  SUSJ  Vic,  o.  28  (Imp,);  aeepott. 

(c)  *9«  SO  Vie.  C.  a5(Imp.);  emu  pott. 

■   H  Vir.  a    :»  limp). 


tiik   ii.  K.  K.    l<  '    -  -i  ■ 


U6 


.  colonial  legislatures  have  full  power  to  coital]  the  pre- 
[stives  of  the  Crown  in  connection  with  the  executive 
veroment  of  a  colony  («),  this  does  QOt  extend  to  enable 
■nloniii]  legislature  to  pass  an  Act  affecting  the  position 
the  occupant  of  the  throne  of  England  *s  Executive 
i  i  throughout  the  Empire;  Bee  Craw  v.  Ramsay,  cited 
nfi    c   184     Bee  a  ft,  po«t,  and  notes  thereto, 

II.—  I'MOX. 

3-  It  shall  be  lawful  (i)  for  the  Queen,  3"{&f* 
t  :i!iil   with  the  advice  of  Her  Majesty's 
dost  Honourable  Privy  Council,  to  de- 
■  Proclamation  (ii)  that  on  and  after 
therein  appointed,  not  being  more 
ban  six  months  after  the  passing  of  this 
,ct,  the  Provinces  of  Canada,  Nova  Scotia, 
rid  New  Brunswick  shall  form  and  be  one 
ominion    under  the    name   of    Canada ; 
nd  on  and   after    that   day    those   three 
■evinces  shall    form    and    be    one    Do- 
ii mi  under  that  name  accordingly. 

in      li  »KaU  U  lawful"-    See  note  (i)   inte,  p.  242;  the 

hi  rests    upon  the  express  "authority 

■   .t  '  sa  intimated  in  the  preamble. 

(ii)   Her   Majesty's  Proclamation   bore  date  22nd  May, 

tided  that  the    Union  should   take  effect  on 

::..'!    J  i  ;ii 

(Hi)    ■  ii,,,-  Dominion. '—  >.■■..  for  all  pus  poa  ■ 

■  cecut  ive,   in   relation   to   matters  of 
m i  concern    leaving   the  i ponent  provinces  their 

ill  rounded  autonomy  in  nil  other  matters.     "  'Fl bjeel 

■  to  weld  <\<--  Pmi  inces  in) ie,  uoi 

in):  Exehkoge  Bank  r.  Reg.,  11  App.  Cm.  157; 

.■..■™l  ol  New  Bruuswick, 
•  I.iwKep.  Vol   VIII..  p.  B77. 
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to  subordinate  provincial  governments  bo  a  central 
ity,  but  to  create  a  federal  government  in  which  they  should 
nil  1m.'  ]'<.'yivM'nt..'il,  intrusted  with  the  exchiaiv* ftdm  ■ 
tion  of  affairs  in  which  they  had  a  common  intere* 
province  retaining  iti  independence  and  autonomy 
Lord    Watson,  in   Maritime  Bank  \.  Receiver  Genera]  of 
New  Brunswick,  Times  L.  K..  Vol.  VIII,  p.  677, 
judgment  quoted  more  at  length  in  notes  to  section  58,  pott. 

0?,°"™^"^'      4-  The  subsequent  provisions  of  this 
jwTOirfonioi  ^c^  ghaij^  un]es<5  ^  js  otherwise  exp 
or  implied,  commence  and  1 1 
and  after  the  Union,  that  is  to  say,  on  and 
after  the   day  appointed  for  the   Union 
taking  effect  in  the  Queen's  Proclam 
and  in  the  same  provisions,  unless  it  is 
otherwise  expressed  or  implied,  the 
Canada  shall  be  taken  to  mean  Canada 
as  constituted  under  this  Act  (i). 
(i)   "  Canada    as   amstitttteti    muter   this  AeL" — This 
Act  must  now  1«  read  in  connection  with  the  vari 
perial  "Orders  in  ( louncil,"  passed  under  section  14<i.  pod, 
am!  having,  under  that  si-et.ioti.tlif  force  of  Imperial  ate 
mid  with  the  Acts  in  amendment  of  thu  Aft.     So 
Bastion  1 .  ''"'.-. 

K1'"™"  5-  Canada  shall  be  divided  into  tour 

Provinces   (i),    named    Onl 
Nova  Scotia,  and  SeM  Brunswick. 
iii    "Four    P/wincw,"— For   the    boundaries 
Dominion,  and  of  each  of  the  different  provinces  ol  w 
is  now  composed,  see  Houston,  "I  '<  .institutional  Hi  •cum 
Canada,"  appendix  B.  p.  271.     At  the  date  of 
there  were  in  existence  in    British    North   Ainerii 
other   provinces,    namely,   Newfoundland,    Prince   Edward 
Island,  and  British  Columbia,;  th«  tialance  of  the  •- 
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in«irgiiiiizL''l,  i.'\fi'|'i  In  si.  f;ii'  ;is  tin,'  government  ■>!' 
the  Hudson's  Baj  Company  in  Rupert's  Land  might  be 
mixed  government.  Newfoundland  baa  bo 
hi  declined  Jill  invitations  to  unite  her  fortunes  with  the 
Dominion,  although  she  was  one  of  the  provinces  repre- 
sented at  the  Quebec  Conlarence.  Prince  Edward  Island 
and  British  Columbia  bave  since  joined,  and  the  remainder 
oj  British  North  America  has  been  annexed  to  Canada,  and 
the  province  of  Manitoba  erected  therein,  sii  that  there  are 
now  seven  "provinces  in  the  Dominion,  exclusive  i.f  tin- 
North  Weet  Territories.     See  Part  fV.of  this  book 

6-  The  parts  of  the  Province  of  Can-  $L"«t"o»ndf 
;i.l;i  (;is  it  exists  at  the  passing  of  this 
Act)  which  formerly  constituted  respec- 
tively tlte  Provinces  of  Upper  Canada  and 
Lower  Canada  shall  be  deemed  to  be 
severed,  and  shall  form  two  separate  Pro- 
-  ii).  The  part  which  formerly  con- 
stituted the  Province  of  Upper  Canada 
shall  constitute  the  Province  of  Ontario; 
;tinl  the  part  which  formerly  constituted 
tin  Province  of  Lower  Canada  shall  con- 
stitute the  Province  of  Quebee  (ii). 
1 1 1      i'ir<,  tepandt    provinct  ■-.       See    '.' 

■  -  Altlli.ll-ll      |  ■  ■  J I     ill    legislative    nil.!'    I.        _ 

let,  H  .v  I  \  M-.       35    (,"  The    Union  Aa'i 

lansruage.  and  legal  systems  jii<it>-: 
m  of  tlte  two  pari-  ■■!'  old  (';«-*  j  *■  " 
■ 
to   in  order  t.i  work  out  the  federal  ifc»  h 
.  >:i   of  these  two  parts  ■■!'  Canada,  mm  B-lt^i 

■  niMiy  Procedure  and  Pi-ncticr,"^*1  «£  j.  Z*  -r  . 

■      ■ 
[or tfae  establishment  of   new    ::-■■■ 
■ 


Decennial 
census. 
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the  Act  which  make  provision  therefor,  will  be  found  dis 
cussed  in  chapter  III.  ante,  p.  46. 

(ii)  See  the  judgment  of  Robinson,  C.J.,  in  Doe  d. 
Anderson  v.  Todd  (quoted  ante,  p.  104)  for  a  statement  in 
reference  to  the  boundaries  of  (old)  Quebec. 

wsStiS         7    The  Provinces  of  Nova  Scotia  and 
SSunswTck.     New   Brunswick   shall    have    the    same 
limits  as  at  the  passing  of  this  Act  (i). 

(i)  See  foot-note  ante,  p.  46. 

8-  In  the  general  census  of  the  popu- 
lation of  Canada  which  is  hereby  required 
to  be  taken  in  the  year  one  thousand 
eight  hundred  and  seventy-one,  and  in 
every  tenth  year  thereafter,  the  respective 
populations  of  the  four  Provinces  shall 
be  distinguished  (i). 

(i)  "Shall  be  (listivguish-etl" — In  order  to  a  re-adjust- 
nient  of  the  representation,  in  the  parliament  of  Canada,  of 
the  respective  provinces.  See  section  51,  ]>o$t,  and  notes 
tli  ere  to. 

III.  Executive  Power  (i). 

Exe!!li?iveollof        9-  The   Executive   Government  and 
Queen.111  tie  authority  of  and  over  Canada  is  hereby 

declared  to  continue  and  be  vested  in  the 

Queen  (ii). 

(i)  "  K.wiifire  ptnm-r — As  to  the  necessary  sul>ordi- 
nation  of  the  executive  to  the  legislative  department  of 
government,  see  it  off,]).  12.  In  reference  to  the  govern- 
ment of  Canada  us  jm rt  of  the  British  Kmplre,  the  Queen's 
authority  as  executive  head  of  that  Empire  is  subordinate 
t<>  the  parliament  of  the  United  Kingdom,  the  supreme 
Imperial  legislative  power:  and  her  authority  as  executive 
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..  I.,  {thai  is   "■    reference  i"  ■m r   - 1 

sub  rdinate    to    the    authority    of     Canadian 

■   ;iis.     In    other  words,  in  so  far  as  the    Imperial 

reserved    to   itself,   control   over    certain 

matters,  as  being  matters  of  Imperial  concern  (sueta 

leseivation  being  evidenced,  either  by  express  or  implietl 

limitation  upon  the  powers  of  the  colonial  legislature  over 

abject  1 1  nit  (its  i  j).  nr  by  the  existence  of  Imperial 

in  upon  these  tnattoiM  171  the  executive  authority  of 

tin'  Queen  u  exercised  subject  to  tin- cunt  ml  1  if  the  Imperial 

Parliament,  <'.•■..  by  and  with  the  advice  i>f  the  executive 

or  Cabinet  of  the  Empire;  while,  on  the  other 

hand   tn  bo  for  bb  legislative  pi. wit  bas  been  conceded  t"  e 

Colonial  legislature,  the  executive  authority  of  the  Queen  is 

.  through  her  rcpmsentjitive,  suhject  to  tin?  control 

■  i..ni;il  legislature  i^.,  by  and  with  the  advice  of  the 

■  ( uiiittie  in-  Cabinet,  Dominion  or  Provincial, 

.1  ■■■■  may  i><-.     We  may  here  notice  one  particular 
matter,  which  For  obvious  reasons   is    treated   as 

t    Imperial   concern,  and    in    respect    to  which, 

■  DC   legislative   power  is  conceded   to  Canadian 

ente;    the  oonstituti imely,  of  the  connecting 

.    the   chain    "I"  executive  government,  from   the 

Imperial,  through  the  Dominion,  to  the   Provincial.     The 

rnnient  of  the    British    Empire  is,  in  truth. 

■     iu*  English  aspect,  a   unit  ;  and 

:'  securing  unity  of  national  purpose  and 

ut    ilie    Empire,  the  appointment  of   the 

local    axecntivi     heads    Is    so    arranged    that    the    execu 

■  1  of  thai  government  which  is  pos- 
■  ■■■■  i  ten  M'  1  iiil  jiii'iwlicti'ii),  iipjHjints  1 1 « - ■ 
of    the    government    :l    in    extent,  and 

■      ■-  ■  r  its  legislation;  and   bo 

■  n    note  that  the  Imperial  government    can 

■  ..  H  ovi  i-  colonial   legisla- 

1  govern 11I  is  limited  to  the  e 

■  h.p.  IX.  1  Imp.  IV. 
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i  ■■  ision — to  wit,  the  power  of  dia&Di  ■ 
— over  provincial  Icfjisliititiii.      Leaving  >>ut  of  considi 
however,  the  legislative  supremacy  of  the  Imperial 
im-ui.  what  the  Judicial  <  '■ 

to  the  relation  between  the  Dominion  and  the  f>  . 
in  Canada  :"  No  one  of   the  parts  can  pass 
except    under  the    control   of  the   whole, 
the  Governor-General ; "  is  equally  applicable— subsi 
the  Queen  for  the  Governor-General — to  the  relation  of  the 
colonies  generally  to  the  Empire. 

Under  existing  arrangements,  the  Queen  occupies  ■  tluaj 
position,  being  executive  head  of  the  Emp 
same  time,  local  executive  bead  of  the   United    K    i 
but  the  union,  in  one  legislative  body  with  one  exi 
committee  or  cabinet,  of   the  power  to   legislate    for   tba 
whole  Empire  as  well  as  specially  for  one  of  ita  U  r 
divisions,   leaves    the  line  of   division  a  purely   "i 
tional  "  one — in  this  sense,  at  leant,  that  the  power 
Imperial  parliament  to  alter  tin-  position  of   the 
restrained  only  by  the  "  conventions,"  and  not  by  t! 
of  the  constitution  ;  but  at  any  given  moment  of   til 
line  of  division  is  a  legal  one.      See  ante,  p.  11. 

The  Governor-General  of  Canada  again  occupies 
position.     He  is  one  of  the  Imperi  il 
as  executive  head  of  the  Dominion.     In  the  Former  Cfi 
he  is  subject  to  Imperial  executive  authority,  whid 
have  said,  extends  to  all   those  subject  matters,  which,  at 
any  given   moment  <n   time,  are   within    the  catej 
matters  of  Imperial  concern,  controlled  by  Imperial 
lation,  or — from  the  other  point  i>f  view-  uneostn 
l.y    t'ultniial    legislation.       In    regard    to   such    matti 
actions  are  regulated   by  instructions,  general   or  ■ 
received  from  his  official  superior  at   home  or  by  In 
hi  his  i'ii]incit\ 

ion,  he  acts  by  and  with  the  advit f  the  Qaeen's  Privy 

Council  for  <  lanada,  and  is,  in  the  exercise  o 

[h]   B«nk  of  Toronto  v.  Lam  be,  13  App.  Cm.  »t  p, 
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authority  in  relation  I atten  n  iiliiu  the  legislative  nasi 

petence  of  the  Daminioi]  parliament,  subject  to  the  control 
of  ilmt  body.     Hi-  position  with  reference  to  tin.1  Lieuteo 
amVOovernors  of  the  Beveial  ptoriness,  illustrates  the  ilis- 
tmatioa  we  ban  been  trying  I"  point  "lit.     The  Dominion 
parliament  cannot  provide  any  method  for  the  appointment 
of  a  Idantenaot-Governor,  or  for  hie  removal,  other  than 
that  provided  in  the  B.  N.  A.  Act.     It  is  deemed  matter  of 
Imperial  eoncern  that  there  should  be  a  single  executive 
li-'inl  i"i  each  lit'  tin.'  piii\  i  j  j  ■  -« —  :  that  the  Dominion  execu- 
tive tommittee  or  cabinet  should  appoint  him;  and  thai, 
pointed,  be  should  not  be  removed  except  fur  cause. 
Any  departure  from  the  mode  provided  in  the  B.  N.  A. 
Act  would  be  illegal  nu<\  nugatory,  anil  in  performance  of 
hi*  duties  iu  this  connection,  the  Governor-General  must' 
•I  an  Imperial  offiaer,  follow  the  Imperial  statute,  ae  that 
statute  may  be  authoritatively  interpreted  by  his  official 
svperior  in  England,     As  to  the  mode  of  appointment,  the 
B>  N  A  Act  is  explicit— the  appointment  must  be  by  order 
in  council — so  that  the  question,  who  shall  till  the  position, 
is  (eft  as  a  matter  of  local  Canadian  concern,  to  the  deter- 
of    the    Dominion    Cabinet;    while   as    to    the 
p{   a  Lieutenant-Governor,  the  B.    N.  A.  Act  in 
squally  clear  in  giving  that  power  to  the  Governor-General 
That  is  to  say,  the  Govern  or- Gene  nil  cannot,  alone, 
ppoint,  but  he  can,  alone,  legally  remove  for  cause. 
Thin  question  is  perhaps  not  of  much  practical  importance, 
in  the  Letellier  case,  the   Imperial  authorities  laid 
down  the  "conventional"   rule    For    the   guidance  of  the 
al,  that  be  should,  in  this  matter  of  removal, 
and  with  the  advice  of  the  Dominion  cabinet  ;   but 
at    any    time  undertake  to  act  upon   his    own 
Governor   removed   would  legally 
be   Lieutenant-Governor.     Tli*   laying  down    of 
,1  rule  has  certainly  very  largely  inci 

lion  executive  to  interfere 
il  ii  was  oecesi 
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haps,  to  the  logical  uniformity  of  the  federal  scheme.  It  is 
perhaps  more  consonant  with  British  notions  to  have  the 
real  power  coupled  with  real  responsibility  to  the  whole 
electorate  of  the  Dominion,  in  whose  interests  presumably 
the  power  will  be  exercised  in  any  given  case.  A  political 
cynic  may  perhaps  think  not  mul  apropos  the  remark  of 
Mr.  Bumble  when  informed  that  a  husband  is,  in  law,  pre- 
sumed to  control  his  wife :  "  If  the  law  presumes  anything 
of  the  sort,  the  law  's  a  fool — a  natural  fool."  It  is  indeed 
a  serious  question  whether  it  would  not  be  conducive  to 
the  impartiality  of  the  provincial  executive  heads  to 
make  them  entirely  independent  of  Dominion  executive 
authority ;  or  whether  any  gain  along  this  line  would  not 
be  more  than  counterbalanced  by  the  loss  of  one  item  of 
colonial  self-government.     See  notes  to  section  58,  jwst. 

(ii)  "  In  the  Queen." — This  section  is  declarator}' 
merely,  and  was  inserted  simply  by  way  of  abundant 
caution,  for,  according  to  Chitty,  "  the  king  of  England  is 
not  only  the  chief,  but  properly  the  sole  magistrate  of  the 
nation,  all  others  acting  by  commission  from,  and  in  due 
subordination  to  him  "  (hh).  In  an  earlier  chapter  we  have 
treated  at  some  length  of  the  prerogatives  of  the  Crown  in 
their  relation  to  colonial  government, — see  chapter  VI.;  and 
we  have  endeavored  to  emphasize  this  legal  principle  that 
these  prerogatives  of  the  Crown  are  nothing  more  than 
powers  vested  by  the  common  law  of  England  in  the  execu- 
tive head  of  the  nation  in  aid  of  the  execution  of  the  laws 
of  the  realm,  and  that,  by  Act  of  parliament,  these  prerog- 
ative rights  niav  be,  and  in  a  oreat  many  instances  have 
been  modified — turned  into  statutory  powers— or  entirely 
withdrawn.  The  question  has  been  mooted,  although  per- 
haps not  of  such  practical  importance,  whether  Her 
Majesty  could,  in  person,  carry  on  the  government  of 
Canada,  or  of  one  of  the  provinces:    it  is  submitted  that 

(hh)  See  the  judgment  of  the  P.  C.  in  Liquidators  of  the  Maritime 
Bank  v.  Receiver-General  of  New  Brunswick,  as  yet  reported  only  in 
Times  L.  R.,  Vol.  VIII.  p.  077. 
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without  repeal  "f  the  B.  N.  A-  Act,  she  could  not  legally 

do  jo.     All  the  powers,  authorities  and  functions  necessary 

lag  on  tin/  government"  of  the  Dominion  and  of 

the  respective  provinces  aw  by  t-h..-  express  terms  of  the 

I!.  N.  A   Act,  vested  in  tin.'  Governor-General,  or  the  Lieu- 

I  rvernor,  us  the  case  may  require  (»);    and  by  no 

Act    of   Imperial  executive  authority  could  these   express 

provisions  of  this  Imperial  statute  tie  overridden.     In  the 

therefore1,     of    further    Imperial    legislation,     we 

must  put  up  with  Her  Majesty's  representative*, 

Tin.-   power  (1)  to  diflallow  colonial   legislation;  (2)  to 
the   Governor-General;  (3)  to  appoint  a  Com- 
mander over  i lie  military  and  naval  Forces  of  Canada;  £4) 
to    make    international    arrangements    which    will    hind 
i)  to  hear  appeals  from  Canadian  courts  in 
hex    Privy   Council  fj);   would  seem   to  be  about  all  the 
iMinriion  law  prerogatives  of  the  Crown  in  connection  with 
colonial   affairs,  over  which  colonial  legislatures  have  no 
legislative   power.     As  a  matter    of    fact,    some   of   these 
powers  can  hardly  l>e  designated  prer<  igntives  of  the  Crown, 
aa  their  exercise  is  entirely  controlled  by  Imperial  statutes. 
"\iiinple,  we  may  note  the  power  to  disallow  Do- 
•m,  which  under  section  56  of  the  B.  N.  A. 
Act,   can  only   !«■   exercised   within  two   years   from  the 
receipt  of  the  Act  by  the  secretary  of  state,  and  by  order 

10.  The  provisionsof  thia  Act  referring  JKSSE^ 

Governor-General  (i)   extend  and  o"'en™0'r- 

.  Goueral. 

apply  to  the  Governor-General   for  the 

time  being  of  Canada,  or  other  the  chief 

fcivfl    Officer   or  Administrator,   for 

the  time  being  carrying  on  the  govern- 

(<)  6*e  notes  to  m.  10  ami  03,  pott, 

linfl  v.  Dupuy,  5,  App.  Ca«.  4W,  and  casei  there  cited ;  and 
hi  Thitm%t  ».  Landry.  2  App.  Cae.  102  (as  to  appeals  in  election  caaea 
ui.-i.r  the  (joe-bec  Act»  n[    l"7'J  mid  1875).  aotedpwt,  nmler  s.  41. 
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ment  (ii)  of  Canada  on  behalf  and  in  the 
name  of  the  Queen  (iii)  by  whatever  title 
he  is  designated, 

(i)   "77"'   QovernoT^Qeneral,"— We    have   already  da- 
voted  one  chapter  of  this  book  tea  consi 
position  of  the  Governor-General,  and  Deed 
make  farther  reference  to  that  office  here    As  was  pointed 
oat,  the  B.  N.  A.  Act  contains  no  express  provision  Eoi  Li- 
appointment.     By  R.  S.  C.  c,  3,  he  is  a  "eoi 

(ii)  "CiirrffiiHj   m>    Hie   gover mt" — Compare    with 

this  section,  tin*  liiiiu'iia-c'  "f  section  \\i  in  reference  to  the 
carrying  on  of  the  government  of  the  respective  pa 
by  the  Lieutenant-Governors.     The  use  of  this  phi 
reference  alike  to  the  Dominion  and  the  Provincial  govern 
ments.  has  been   much   utilized   in  argument  in   mrpport  of 
the  contention  that  the  Lieutenant-Governor  is  within   bis 
sphere,  an  officer  clothed  with  authority  as  complete  18 
that  of  the  Governor-General;  but  as  we  shall  hat  e 
with  this  matter  more  ;it  length  when  we  come  to  deal 
with  the  office  of  Lieutenant-Governor,  we  need  a  -'■ 
consider  it  at  length  here,     See  notes  to  eed  ■■ 

(iii)  "On  behalf  and  in  fhe  name  of  ift 
absence  of  this  phrase  from  section  <>-,  has  been  ati  i 
the  opposite  direction  in  Retina  v.  Amer  (/.'),  and  oth 
sequent  cases.     It  was  laid  down  by   Harrison,  I 
the  t  tovernor-General  is  the  only  executive  officer  pr 
for  by  the  B.  N.  A.  Act,  who  answers  the  descripf 
representative  of  the  Queen,"  but  it  is  submitted  ; 
difference  in  the  wording  of  this  section  and  of  sect 
does  not  wan-ant  any  such  distinction.      Any  person  carry- 
ing on  government  within  the  British  Empire  uni- 
on behalf  of,  and  in  the  nam,  of,  the  executive  he* 
British    Empire,   as    all    other   executive    magistrates  act. 
under  commission  from,  and  in  due  subordination  t«,  that 
executive  head.     If  reliance  is  placed  upon  the  fact  that 

(*)  «tr.  c.  Q.  B.3U1. 
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n.irit  Governor  is  described  as  an  "officer,"  it  will 

bhaithis  section  usee  tin-  veryBame  word  in  <k- 

kbe  ]wsition  of  the  Governor-General,  ami  a  refer- 

nhaptox   VIII.  and   the  c-il.si.-s  there  collected,  will 

.■■  the  Govemor-Genera]  occupies,  in  tliis  respect,  >i 

namtion  in  mi  way  different  From,  or, superior  t",  that  of  the 

Uen  tenant-Governor  of  a  pro*  ince.  Very  opportunely,  there 

i.r.Tnl  ill.-  report  of  tin-  judgment  of  the  Judicial 

Committee   <>f  the    Privy  Council  in  Liquidators  of  the 

Maritime  Bank   v.    Receiver  General  of    Nerw    Hnuiswick 

(Times    L.    R..   Vol   VIII.   p.  <S77>,  which    authoritatively 

establishes  the  doctrine  that  the  poriti I'  the  GovemoT- 

■  tj<1  the  various  Lieutenant-Governors  is,  in  prin- 
ciple, precisely  analogous.  "  A  Lieutenant-Governor  when 
appointed  is  n.s  much  the  representative  "I'  her  Majesty 
nv-rpoaes  of  provincial  gatferwm«nt  as  the  Governor- 
General  himself  is  for  all  purpo#i:*  ■>/'  Ihouniwn  i,.n;-,-„- 
See  Further  on  this  subject,  section  58,  ct  eeq.  anil 
notes. 

11.  There  shall  be  a  Council  (i)  to oiphvv"1"" 
aid  and  advise  in  the  Government  of  cvilu. w 
Canada,  to  be  styled  the  Queen's  Privy 
Council  for  Canada  (ii) ;  and  the  persons 
who  are  to  be  members  of  that  Council 
shall  be  from  time  to  time  chosen  and 
summoned  by  the  Governor- General  and 
sworn  in  as  Privy  Councillors,  and  mem- 
bers thereof  may  be  from  time  to  time 
removed  by  the  Governor-General. 

Tfure  aJuiU  be   a    eounc il."— Compare   with  tbiw, 

■    63     This  latter  section  seems  to 

■■  for  granted"  that  an  executive  council  would  he 

snoe  in  I  int. in.,  an. I  Quel>ec,  whileas  to  the 

■  e  express  provision  there- 

■'"/-.  [..  50-1. 
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(ii)  "  The  Queen's  Privy  0 wil  for  Canada."— Fol- 
lowing  the    English   practice,  members  of  the  Canadian 
Privy  Council,  are  not  removed  Erom  their  poaitiou 
the  resignation  of  the  "ministry"  of  which  they  may  happen 
to  be  members;  but,  of  course,  those  members  onlj  , 

of  the  cabinet  are  bui nod   to   meeting 

Council     See    Bourinot,    "Pari,    Proc.   and    Pracfc,"    2nd 
ed.  p.  64  and  Todd,  "  Pari  Gov.  Brit.  Col.,"  p.  4-2. 

u"rt«  a™  to  12.  (i)  All  powers,  authorities,  and 
gySwemor-  functions  (ii)  which  under  any  Act  fiiii  uf 
the  Parliament  of  Great  Britain,  or  of  the 
Parliament  of  the  United  Kingdo 
Great  Britain  and  Ireland,  or  of  the 
Legislature  of  Upper  Canada,  Lower 
Canada,  Canada,  Nov;.  Scotia,  01  New 
BrnnBwick,  are  at  the  Union  vested  in  or 
exeroise&ble  by  the  respective  Governors 
or  Lieutenant-Governors  of  those  Pro- 
vinces, with  the  advice,  or  with  the  advice 
and  consent,  of  the  respective  Executive 
Councils  thereof,  or  in  conjunction  with 
those  Councils,  or  with  any  number  of 
members  thereof,  or  by  those  Governors 
or  Lieutenant-Governors  individually, 
shall,  as  far  as  the  same  continue  in  exist- 
ence and  capable  of  being  exercised  after 
the  Union  in  relation  to  the  Government 
of  Canada,  be  vested  in  and  exerciseable 
by  the  Governor-General,  with  the  advice 
or  with  the  advice  and  consent  of  or  in 
conjunction  with  the  Queen's  Privy  Coun- 
cil for  Canada,  or  any  members  thereof,  or 
by  the  Governor-General  individually,  as 
the    case    requires,    subject    nevertheless 
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(except  with  respect  to  such  as  exist 
•under  Acts  of  the  Parliament  of  Great 
Britain  or  of  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland) 
(iv)  to  be  abolished  or  altered  by  the  Par- 
liament of  Canada  (v). 

(i)  We  have  already  had  occasion  to  treat  with  some 
fullness  of  this  section  and  its  companion  section  (65) ;  see 
chapter  III.,  pp.  48,  et  seq. 

(ii)  "  All  powers,  etc." — Compare  the  language  of  sec- 
tion 65,  which  vests  these  same  "  powers,  etc.,"  so  far  as 
they  are  capable  of  being  exercised  in  relation  to  the  gov- 
ernment of  Ontario  and  Quebec,  in  the  Lieutenant-Gover- 
nors of  those  provinces  respectively.  The  B.  N.  A.  Act 
affects  no  division  of  these  powers,  but  of  the  field  for  their 
exercise  merely. 

(iii)  "  Under  any  Act" — This  section  12,  refers  only  to 
statutory  powers  and  does  not  touch  the  common  law  "  pre- 
rogatives of  the  crown."  The  vast  majority  of  the  powers 
exerciseable  by  the  Governor-General  are  statutory  powers, 
that  is  to  say,  are  vested  in  him  under  Canadian  legislation. 
See  chapter  VIII.  ante,  p.  163,  et  seq.,  where  this  question  is 
fully  discussed. 

(iv)  " Except  with  respect,  etc" — There  are  no  Imperial 
Acts  conferring  powers,  authorities,  and  functions  on 
colonial  governors  generally :  as  to  Canada,  see  the  Consti- 
tutional Act,  1791,  and  the  Union  Act,  1840.  All  the 
powers,etc.,conferred  by  those  Acts — and  more — are  included 
in  the  B.  N.  A.  Act,  which  at  the  present  time  is  the  only 
Imperial  statute  which  in  any  way  defines  the  duties  of  the 
Governor-General  or  of  the  Lieutenant-Governors  of  the 
various  provinces. 

(v)  "  To  be  abolished  or  altered  by  the  ixtrliament  of 
Canada" — This  of  course  is  limited  to  the  abolition  or  alter- 
ation of  these  powers,  etc.,  so  far  as  they  are  exerciseable  in 
Cm.  Cow.— 17 
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relation  to  the  government  of  Canada.  See  section  65,  which 
confers  like  power  on  the  provincial  legislative  assemblies,  so 
far  as  these  powers  are  exerciseable  in  relation  to  the  govern- 
ment of  the  provinces  of  Ontario  and  Quebec.  See  also 
notes  to  section  129,  i^ost,  with  particular  reference  to 
Dobie  v.  Temporalities  Board,  L.  R.  7  App.  Cas.  136. 

pffiSSS^  13.  The  provisions  of  this  Act  refer- 
veraS^-oSne?"  ring  to  the  Governor- General  in  Council 

ral  in  Council. 

shall  be  construed  as  referring  to  the 
Governor-General  acting  by  and  with  the 
advice  of  the  Queen's  Privy  Council  for 
Canada  (i). 

(i)  Compare  section  66,  and  see  chapter  VIII.  antet 
p.  167,  et  veq.,  for  a  reference  to  those  matters  in  respect  of 
which  the  Governor-General,  in  contemplation  of  law,  acts 
alone. 

SS&nXS-  14.  It  shall  be  lawful  for  the  Queen, 
ernir-Genwai  if  Her  Majesty  thinks  fit,  to  authorize  the 

to  appoint  o         j 

Deputies.  Governor-General  from  time  to  time  to 
appoint  any  person  or  any  persons  jointly 
or  severally  to  be  his  Deputy  or  Deputies 
within  any  part  or  parts  of  Canada,  and 
in  that  capacity  to  exercise  during  the 
pleasure  of  the  Governor-General  such 
of  the  powers  authorities,  and  functions 
of  the  Governor- General,  as  the  Governor- 
General  deems  it  necessary  or  expedient 
to  assign  to  him  or  them,  subject  to  any 
limitations  or  directions  expressed  or 
given  by  the  Queen  ;  but  the  appoint- 
ment of  such  a  Deputy  or  Deputies  shall 
not  affect  the  exercise  by  the  Governor- 
General  himself  of  any  power,  authority 
or  function  (i). 


.  ACT — SEC.    IS. 


259 


(i)  The  commission  to  Lord  Monde  (clause  fS),  and  the 
Letters  Patent  of  1*7*  (clause  6),  expressly  authorize  the 
appointment,  by  the  Governor-General,  of  a  deputy.  See 
chapter  VIII.  onto,  p.  Hi*  hi  the  ca.se  of  Regina  v. 
which  came  before  the  court  upon  a  case  stated, 
:i  eonmissSoB  bo  hold  an  assise,  attested  in  the  name  of 

" ,  Deputy  of  the  Governor-General  of  Canada,"  was 

ed  to  in  the  "  case,"  and  Harrison,  C.J  .  assumed  : 
"  That  the  Queen  authorized  the  appointment  of  a  Deputy 
■Governor,  and  that  the  prerogative  power  in  question  was  con- 
ferred by  the  Governor- General   upon  the  Deputy  Governor, 
without  any  limitation  or  direction  on  the  part  of  the  Queen, 
and  so  that  it  has  been  exercised  by  the  proper  authority," — 
there  being  do  .statement  to  the  contrary  in  the  case.     In 
thai  case,  coinmissions  had  been  issued  both  by  the  Gover- 
h  nd    and  by  the   Lieutenant-Governor,  and   the 
nl    of   the    Court  affirmed    the   authority  of  the 
al  to  issue  such    eiuimiisMoii  ;  l.iit  it  is  sub- 
mittal   tli.it    the    power    to   exercise  ibis  prerogative   in 
properly  with  the  Lieutenant-Governor,  and  not  with  the 
■  mor-Geneml — bo  far  at  least  as  provincial  courts 
are  eaneamed-    as  it   i-  a   prerogative  directly  connected 
with   -  tbc   administration   of   justice    in    the    province," 
and  therefore  falls  within  the  class  of  matters  over  which 
odal  legislature  is  exclusively  entitled  to  exercise 
..  hority     See  B,  N.  A.  Act,  a.  !»2.  s-s,  14 
As  to  the  appointment  of  a  Deputy  Lientenant-Gover- 

ii.  it.'s  In  Si-ctinll   117.  fiiml 

15.  The    Command-in-Ohief  of  the  SSSStoS*!' 

;:>i  Navnl  Militia,  and  of  all  Naval  {^.'"i.'.VnC' 
and  Military  Forces,  of  and  in  Canada,  is 
hereby  declared  to  continue  and  be  vested 

in  the  <^uecn  (i). 

■  i '    I'i'i-.  i     mi--  of   tho  ■■■   aiai  tera    u     ii    peel   of   which 
colonial    ■  \*  subject   tn  many   restrictions 

■ 
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arising  from  the  existence  of  Imperial  legislation  of  express 
colonial  application.  See  chapter  IX.  ante.  So  far  as  such 
legislation  does  not  extend,  the  subject  is,  as  between  the 
Dominion  and  the  provinces,  exclusively  with  the  for- 
mer :  see  B.  N.  A.  Act,  section  91,  sub-section  7,  and  notes 
thereto.  Our  legislation  upon  the  subject  is  contained  in 
R.  S.  C.  c.  41,  to  which  the  reader  is  referred,  as  the  subject 
is  beyond  the  scope  of  this  work — political  rather  than 
legal. 

^am0en?ofv"         16.  Until  the   Queen   otherwise   di- 
cauada.        rects,  the  seat  of  Government  (i)  of  Can- 
ada shall  be  Ottawa  (ii). 

(i)  "  The  seat  of  government" —  Compare  section  68> 
where  the  same  form  of  .expression  is  used  in  reference  to 
the  provincial  capitals.  This  fact,  too,  strongly  supports 
the  view  that  the  position  of  the  provinces  4s  the  same,  in 
principle,  as  that  of  the  Dominion. 

(ii)  "  Ottawa" — This  city  is  wholly  within  the  boun- 
daries of  the  province  of  Ontario.  See  the  powerful 
speech  of  Mr.  C.  Dunkin,  in  favor  of  placing  the  Federal 
capital  entirely  under  the  jurisdiction  of  the  Federal  gov- 
ernment, just  as  the  District  of  Columbia  (within  which  is 
situated  the  city  of  Washington)  is  under  the  control  of 
the  Federal  government  of  the  United  States. — Con  fed. 
Del),  p.  507. 

IV. — Legislative  Power,  (i). 

ofTaVnament  17.  There  shall  be  one  Parliament  (ii) 
for  Canada,  consisting  of  the  Queen  (in), 
an  Upper  House,  styled  the  Senate  (iv), 
and  the  House  of  Commons  (v). 

(i)  u  Legislative.  poa%er." — See  chapter  IX.,  ante,  for  a 
full  discussion  of  the  extent  of  the  legislative  power  of  a 
British  colony. 


THE   B.  N.  A.  ACT — SEC.  18.  261 

(ii)  "Parliament." — The  use  of  this  term  in  reference 
to  the  legislative  body  of  the  Dominion  only,  has  been 
much  utilized  in  argument  to  belittle  the  position  of  the 
provincial  legislative  assemblies ;  but  their  co-ordinate  rank 
with  the  Dominion  parliament  (each  supreme  within  its 
sphere  of  legislative  authority)  is  now  finally  established : 
Hodge  v.  Reg.  9  App.  Cas.  117  ;  Bank  of  Toronto  v.  Lambe, 
12  App.  Cas.  575;  Liquidators  of  the  Maritime  Bank  v. 
Receiver-General  of  New  Brunswick,  Times  L.  R.  Vol. 
VIII.  p.  677.  The  appellation  bestowed  upon  any  of  these 
bodies  is  immaterial.  The  question  is,  have  they  legislative 
powers  in  the  proper  sense  of  that  term  ? 

(iii)  "  Tlte  Queen" —  The  position  of  the  Queen  as  a 
constituent  branch  of  parliament  will  be  found  discussed 
in  chapter  VI.  ante,  p.  132,  et  seq.f  where  we  have  also 
pointed  out  that  the  Crown  is  also  a  constituent  branch  of 
every  colonial  legislature.  As  to  the  position,  in  this  regard, 
of  the  legislative  assemblies  of  the  province,  see  notes  to 
section  69,  j>ost. 

(iv)  "  Tlte  Senate." — See  section  21,  et  seq. 

(v)  "  Tlte  House  of  Common*." — See  section  37,  et  seq. 

18.  The  privileges,  (ii),  immunities,  ^S'^ 
and  powers  (iii),  to  be  held,  enjoyed  and 
exercised  by  the  Senate  and  by  the  House 
of  Commons  and  by  the  members^  thereof 
respectively  shall  be  such  as  are  from  time 
to  time  defined  b)r  Act  of  the  Parliament 
of  Canada  (iv),  but  so  that  any  Act  of  the 
Parliament  of  Canada  defining  such  privi- 
leges, immunities  and  powers  shall  not 
confer  any  privileges,  immunities  or 
powers  exceeding  those  at  the  passing  of 
such  Act  held,  enjoyed,  and  exercised  by 
the  Commons  House  (v)  of  Parliament  of 
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of  the  B.  N.  A.  Act ;  and  that  enactment,  and  the  subse- 
quent enactments  of  the  Dominion  parliament,  have  had 
the  effect — so  far  as  the  Dominion  parliament  is  concerned — 
of  relegating  the  numerous  authorities  which  deal  with  the 
position,  in  this  regard,  of  colonial  legislatures  to  the  realm 
of  the  constitutional  historian.  But  because  of  the  conten- 
tion advanced  in  certain  quarters  that  the  provincial  legis- 
latures are  subject  to  the  law  as  laid  down  in  those  author- 
ities, we  may  say  that  in  Barton  v.  Taylor,  11  App.  Cas. 
197,  the  result  of  the  authorities  is  clearly  stated,  and  in 
Woodworth  v.  Landers,  2  S.  C.  R.  158  (o),  will  be  found  a 
compendium  of  the  law  on  this  subject  (p). 

This  clause  of  the  B.  N.  A.  Act  has,  on  the  other  hand, 
had  the  effect  of  limiting  the  wide  power  of  the  Dominion 
parliament  to  define  by  its  own  legislation  the  privileges* 
etc.,  of  itself  and  its  members,  conferred  by  section  5  of  the 
Colonial  Laws  Validity  Act,  1865,  as  to  which  see  note  (i) 
to  section  35,  and  note  (iii)  to  section  69, post.  It  can  never 
go  further  than  the  Imperial  parliament  in  this  direction. 
See  further,  on  this  aspect  of  the  case,  the  notes  to  section 

<><).  i tost. 

As  to  the  nature  and  extent  of  these  privileges,  etc., 
reference  mav  be  made  to  Mav,  Hatsell,  and  Bourinot. 

(iii)  '•p<»n>rs." — The  reference  is,  of  course,  to  powers 
other  than  legislative,  as  for  example,  the  power  to  commit 
for  contempt,  to  compel  the  attendance  of  witnesses,  and 
to  compel  the  production  of  papers,  etc.,  etc.,  which  may  l>e 
described  as  inquisitorial  and  punitive  powers,  in  aid  of 
intelligent  legislation.  As  to  the  trial  of  election  petitions, 
see  notes  to  section  41,  pnst. 

(iv)    "Ih-finnl  hu  Art  nf  the    im  I'l'ui  mC  lit  (if   dmUihi.'* — 

Dominion    legislation    upon    this    subject  is    contained    in 
R.  S.  C.  <  1N.S6),  c.  11,  ss.  3-N.  -20-2.S  : 

{<>)  The  •'  apology  "  branch  of  this  case  is,  in  view  ol  Barton  v.  Taylor, 
of  doubtful  authority. 

(/>)  See  Anderson  v.  Dunn,  ('»  Wheat.  104,  an  1  Kilbourn  v.  Thompson, 
103  U.S.  1<>S,  as  to  the  position  of  Congress. 
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"PRIVILEGES  AND  IMMUNITIES  OF  MEMBERS  AND 

OFFICERS. 

3.  The  Senate  and  the  House  of  Commons  respectively,  and 
the  members  thereof  respectively,  shall  hold,  enjoy  and  exercise 
such  and  the  like,  privileges,  immunities  and  powers  as,  at  the 
time  of  the  passing  of  "  The  British  Xorth  America  Act,  1867,' ' 
were  held,  enjoyed  and  exercised  by  the  Commons  House  of 
Parliament  of  the  United  Kingdom,  and  by  the  members  thereof, 
so  far  as  the  same  are  consistent  with  and  not  repugnant  to  the 
said  Act,  and  also  such  privileges,  immunities  and  powers  as  are 
from  time  to  time  defined  by  Act  of  the  Parliament  of  Canada, 
not  exceeding  those  at  the  time  of  the  passing  of  such  Act  held, 
-enjoyed  and  exercised  by  the  Commons  House  of  Parliament  of 
the  United  Kingdom  and  by  the  members  thereof  respectively. 

4.  Such  privileges,  immunities  and  powers  shall  be  part  of 
the  general  and  public  law  of  Canada,  and  it  shall  not  be 
necessary  to  plead  the  same,  but  the  same  shall,  in  all  courts 
in  Canada  and  by  and  before  all  judges,  be  taken  notice  of 
judicially. 

3.  Upon  any  inquiry  touching  the  privileges,  immunities 
and  powers  of  the  Senate  and  of  the  House  of  Commons  or  of 
any  member  thereof  respectively,  any  copy  of  the  journals  of  the 
Senate  or  House  of  Commons,  printed  or  purporting  to  be 
printed  by  the  order  of  the  Senate  or  House  of  Commons,  shall 
be  admitted  as  evidence  of  such  journals  by  all  courts,  justices 
and  others,  without  any  proof  being  given  that  such  copies  were 
so  printed. 

O*  Any  person  who  is  a  defendant  in  any  civil  or  criminal 
proceedings  commenced  or  prosecuted  in  any  manner  lor  or  on 
account  of  or  in  respect  of  the  publication  of  any  report,  paper, 
votes  or  proceedings,  by  such  person  or  by  his  servant,  by  or 
under  the  authority  of  the  Senate  or  House  of  Commons,  may 
bring  before  the  court  in  which  such  proceedings  are  so  com- 
•menced  or  prosecuted  or  before  any  judge  of  the  same,  first 
giving  twenty-four  hours'  notice  of  his  intention  so  to  do  to  the 
prosecutor  or  plaintiff  in  such  proceedings  or  to  his  attomey  or 
solicitor,  a  certificate  under  the  hand  of  the  Speaker  or  Clerk  of 
the  Senate  or  House  of  Commons,  as  the  case  may  be,  stating 
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that  the  report,  paper,  votes  or  procee  lings,  « 

in  respect  whereof  such  civil  or  criminal  proo 

commenced  or  prosecuted,  was  or  were  published  by  am  li 

or  by  his  servant,  by  order  or  under  the  Authority  of  tin 

or  House  of  Commons,  as  the  casi   may  be,  together  with  mi 

affidavit  verifying  such  certificate  ;  and  such  court  or  [wig 

thereupon  immediately  stay  snob  civil  or  criminal  pfoec 

and  the  same  and  every  writ  or  process  issued  therein  shall  be 

and  shiill  be  deemed  ami    taken   to  be  finally  put  U 

determined  and  superseded  by  virtue  of  this  Act. 

7.  If  any  civil  or  criminal  proceedings  are  coram..: 
prosecuted  for  or  on  account  or  in  respect  of  the  publication  of 
any  copy  of  such  report,  paper,  votes  or  proceedings,  the  fatten 
dant  at  any  stage  of  the  proceedings  may  lay  before  the  o 
judge,  such  report,  paper,  votes  or  proceedings,  and  such  copy 
with  an  affidavit  verifying  such  report,  paper,  votes  or  proceed- 
ings, and  the  correctness  of  such  copy  ;  and  tin 
shall  immediately  stay  such  civil   or  criminal  proceed i; 
the  same  and  every  writ  and  proves?  issued  therein,  glial  i 
shall   be  deemed  to  be  finally  put  an  end  bo,  determined  and 
■Uperoeded  bj  virtue  of  this  Act. 

H.  In  any  civil  or  criminal  proceeding  commenced  or  pro*s- 
cnted  for  printing  any  extract   from  or  abstri 
report,  paper,  votes  or  proceedings,  3ucli   report,  paper,  vows  or 
proceedings,  may  be  given  in  evidence,  ami  it  may  be  shown 
that  such  extract  or  abstract  was  publish..- 1  bona   fidt  I 
out  malice,  and  if  such  is  the  opinio: 
not  guilty  shall  be  entered  for  the  defendant. 


EXAMINATION  OF  WIT.N  : 

t£©.   Witnesses   maybe   examined    uin.ni   uatli   ov  up 
mation,  it  affirmation  is  allowed  by  law,  at  the  lair  of  the 
and  for  thfit  purpose  the  Clerk  of  tb 
such  oath  or  affirmation  to  any  BOoh  wi 

21.  Any  select  commutes  of  the  Senate  or  Boose,    i 
uions  to   which  any  private   Bill    has  been   referred,   bj 
House,  respectively,  may  examine  witnesses  upon  oath  or  affir- 
mation, if  affirmation  is  alio 
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to  such  Bill,  and  fur  that  purpose  the  chairman  or  any  member 
Of  nub  L-ommittee  may  administer  such  oath  or  affirmation,  to 
nnr  such  witness. 

22.  Whenever  any  witness  or  witnesses  is  or  are  to  be 
examined  by  any  other  committee  of  the  Senate  or  House  of 
Commons,  and  the  Senate  or  House  of  Commons  bas  resolved 
that  it  is  desirable  that  such  witness  or  witnesses  shall  be- 
examined  upon  oath,  such  witness  or  witnesses  shall  he  exam- 
ined upon  oath  or  affirmation,  if  affirmation  is  allowed  by  law  ; 
and  such  oath  or  affirmation  shall  be  administered  by  the  chair- 
man or  any  member  of  any  such  committee  as  aforesaid. 

23.  Every  such  oath  or  affirmation  shall  be  in  the  forms  A 
and  D  respectively,  in  the  schedule  to  this  Act. 

(vi  "Co ■-  II ."—The  House  of  Lords  in  Eng- 
land  has  Certain  jttdieiaJ   and  other  functions  which  our 
<...i  possess,     Bee  note*  fcn  section  21,  post. 

19.  The  Parliament  of  Canada  shall  SSflRgT 
be    culled    together    not    later    than    sixSX. 

iter  the  Union. 

20.  There  shall  be  a  Session  of  the  SgJStt1" 
Parliament  of  Canada  once   at  least  in  c«u'»X 
every  year,  so  that  twelve    months  shall 

tervene  between  the  last  sitting  of 

irliament   in   one   Session    and   its 

tting  in  the  next  Session  (i). 

(i)  See  chapter  VIII.  ante,  p.   ]t>s.  for  some  observa- 

to  the  duty  of  n   governor   to  insist    upon   the 

ii-  ■  ■!   this  section,     In  the  case  of  the  Dominion 

■  ■■lit.  no  question   has  ever  arisen,  the  provisions  of 

tion  having  been  unifomily  observed.     The  objecl  of 

■;i   ir   is  almost  unnecessary  to  observe   is  to  pre- 

■  ■■■   English  role   of   annual   grants    for  the  public 

la  England   the  rale  is  guarded  by  the  ;  b 

!  im«  year  only 
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The  Senate  (i). 

21-  The  Senate  shall,  subject  to  the 
provisions  of  this  Act  (ii),  consist  of 
seventy-two  members,  who  shall  be  styled 
Senators. 


Number  of 
Senators 


(i)  "  The  Senate" — Strange  as  it  may  appear, a  perusal 
of  the  debates  on  the  Confederation  Resolutions  discloses 
that  no  question  was  raised  as  to  the  usefulness  or  useless- 
ness  of  an  Upper  House.  The  bi-cameral  system  would 
seem  to  have  been  at  that  time  universally  favored,  so  far 
at  least  as  the  constitution  of  the  Dominion  government 
was* concerned.  To  the  delegates  to  the  Quebec  Conference 
of  1864,  two  examples  of  an  Upper  House  presented  them- 
selves— the  English  House  of  Lords,  and  the  United  States 
Senate.  The  position  of  the  former  in  the  English  consti- 
tutional system  is  very  clearly  defined  by  Bagehot : 

44  Since  the  Reform  Act,  the  House  of  Lords  has  become  a 

revising  and  suspending  House Their  veto  is  a 

sort  of  hypothetical  veto.  They  say,  we  reject  your  bill  this 
once,  or  these  twice,  or  even  these  thrice,  but  if  you  keep  on 
sending  it  up,  at  last  we  won't  reject  it." 

The  House  of  Lords,  too,  is  possessed  of  judicial  functions 
of  a  certain  sort,  hut  it  is  manifest  that,  both  historically 
and  in  actual  practice,  the  House  of  Lords  is  in  no  sense  a 
federal  element  in  the  Imperial  scheme  of  government,  that 
in  no  wav  does  it  stand  out  as  the  guardian  of  colonial 
rights.  The  U.  S.  Senate  on  the  other  hand  was  instituted 
as  a.  part  of  the  federal  scheme,  for  the  very  purpose  of 
protecting  "  state  rights,"  and  to  that  end,  each  state,  large 
or  small,  is  entitled  to  two  senatoi-s  and  no  more.  By  the 
Fathers  of  our  Confederation,  the  Senate  of  Canada  was 
announced  as  answering  hoth  purposes;  as  affording  a 
check  on  hasty  or  ill -digested  legislation,  and  also  as  pro- 
tecting local  interests  and  the  autonomy  of  the  provinces. 
The  attainment  of  the  former  purpose  was  supposed  to  l>e 
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the  mode  of  appointment,  the  life  tenure  of 

uarantee  for  independence 

in  tlic  exerei  .-  of  theii   legislative  duties;  while  the  ootud 

;  itimi.   in    the  Senate,  of  each  of  the  distinctly 

differentiated  portions  of  the  Dominion  would  make  that 

body  the  guardian  of  "  provincial  righta, '  oral  least  of  local, 

■  from  general,  interests. 
'  In  order  to  protect  local  interests,  anil  to  prevent  sectional 

.  U  was  found  requisite  that  the  three  great  divisions 
into  which  British  North  America  is  separated,  should  be  repre- 
sented in  the  Upper  House  on  the  principle  of  equality.  There 
urc  three  great  sections,  having  different  interests,  in  this  pro- 
posed Confederation.  We  have  Western  Canada,  an  agricultural 
in-  nway  from  the  sea,  and  having  the  largest  population 
who  have  agricultural  interests  principally  to  guard.  Ws  ban 
made  with  other  and  separate  interest*,  and  especially 
-itiitions  and  laws  which  she  jealously  guards  against 
absorption  by  any  larger,  more  numerous,  or  stronger  power. 
And  we  have  ttie  Maritime  Provinces,  having  also  different  sec- 
tional interests  of  their  own;  having,  from  their  position, 
classes  and  interests  which  we  do  not  know  in  Western  Canada. 
Accordingly  in  the  Upper  House— the  con  trolling  and  regulating, 
but  not  the  initiating  branch  (for  we  know  that  here,  as  in  Eng- 
land, to  the  Lower  House  will  practically  belong  the  initiation 
of  matters  of  great  public  interest)  in  the  House  which  has  the 
*d>er  second -thought  in  legislation — it  is  provided  that  each  of 
those  great  sections  shall  be  represented  equally  by  twenty-four 
members,  .  .  ,  The  provision  that  each  of  the  great  sections 
shall  appoint  twenty-four  members  and  no  more,  will  prevent 
the  Upper  House  from  being  swamped  from  time  to  time  by  the 
ministry  of  the  day,  for  the  purpose  of  carrying  out  their  own 
schemes  or  pleasing  their  partizans.  The  fact  of  the  govern- 
ment being  prevented  from  exceeding  a  limited  number,  will 
preserve  the  independence  of  the  Upper  House,  and  make  it.  in 
reality,  a  separate  and  distinct  chamber,  having  a  legitimate  and 
controlling  interest  in  the  legislation  of  the  country 

ins  additional  advantage  to  be  expected  from  the  limi- 
tation. To  the  Dopes  House  is  to  be  confided  the  protection  of 
sectional  interests  -,  therefore  it  is  that  the  three  great  divisions 
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-are  there  equally  represented  for  the  purpose  of  defending  ■ 
interests  against  the  combination  of  majorities  in  the  Assembly. 
It  will,  therefore,  become  the  interest  of  each  Motion 
represented  by  its  very  test  men,  and  the  members  of  the 
administration  who  belong  to  each  section  will  see  that  such  men 
are  chosen,  in  case  of  a  vacancy  in  their  section.  For  the  same 
reason,  each  State  of  the  American  Union  sends  its  two  1 
men  to  represent  its  interests  in  the  Senate." — Per  Sir  Jo! 
Macdonald,  in  Confed.  Deb.  p.  B5,  el  teq. 

The  Senate  of  Canada,  exercises  no  judicial    fan 
akin  to  those  exercised  by  the  House  of  Lords  an 
smaller  extent,  by  the  U.  S.  Senate ;  nor  lias  it  any  execu- 
tive Functions  like  those  exercised  by  the  U.8   Senate  in 
■■  executive  Bession,"  in  relation  to  treaties  and  appear, 
to  office.     Itw  Functions  are  purely  Legislative. 

In  the  light  of  subsequent  developments,  theeritii 
Mr.  Dwikin,  upon  this  part  of  the  scheme  of  Conled 
reads   Like    a    prophecy.      Wanting   in    the   ch&raefc 
which,  to  some  extent,  uphold  the  exercise  of  authoi 
the  House  of  Lords  as  a  "dignified      part  of  the  o 
ticm  (a),  the  revising  and  suspending  functions  <•!'  "n. 
are  a  tnyth  and,  jn  practice,  are  limited    to 
which  the  government  desire  to  see  defeated  bul  d< 
tu  oppose  in  the  popular  chamber;    and,  wanting 
members  are  in  any  distinctly  different  characti  r    > 
interests  from  those  of  the  members  of  the  popular  ehi 
and  appointed,  too,  as  they  are,  not  by  theprovincia 
latures,    but   by   tin-    Dinmninn    gnvcrninent,    tln:i 
strongly  and  continuously  party  men  as  are  the  i  ■ 
of  the  H< oi-s..  of  Commons,  and  they  divide  ■■ 
provincial  or  sectional,  lines,      Such  federal  elemerd 
iste  at  all  in  the  constitution  ■■!'  the  Dominion  govei 

is  in  tlir  distriliuli I    port  folios  in   the   to 

Dniikin  predicted  it  would  be.     With  the  entrj   ■■ 
toha,  British  <  loltimhis  and  the  North  West  Ten  it< 


uii. li.  ;itl  attempt  to  continue  the  principle  of  equal 
iT.itinii   was  abandoned   in    favor,  practically,  of  re- 
unaontatian  by  population,  so  far  at  all  events  u  the  um 
[as  ivnv  concerned     Upon  the  passage  of  an  Act 
;  new  province,  men  Act  at  >>nec  passes  beyond  the 
Bwnprteace  of  the  Dominion  parliament,  and  the  representa- 
tion allowed  such  Dew  province  in  the  Senate  is  thereafter 
incapable  of  increase  or  decrease  except  by  Imperial   legis- 
lation ( i').      Tlii'  iv presentation  of  t li«-  province  of  Manitoba 
in  tibe  Senate  is  now  three,  with  a  maximum  limit  of   four. 
Upon  the  admission  of  Prince  Edward    [eland,  the  pro- 
visions of  section  147  poet,  took  effect;  and  that  province 
is  m pw  represented  \>y  four  Senators.     Upon  the  admission 
of  British  Columbia,  the  representation  of  that  province  in 
the  Senate  was  fixed  at  three.      By  the  B.  X- A.  Act,  1886, 
tinkm  parliament  is  empowered  to  make  provision 
for  the  representation,  in  tin*  Senate,  of  any  territories  which 
for  the  time  being  Form  part  of  the  Dominion  and  are  not 
included   in  any  province  thereof:    and,  pursuant  to   the 
power  granted  by  that  statute,  the  North  West  Territories 
n   given  two  Senators,     Then*  is  this  peculiarity 
■  ■■  position  "i"  the  North  West  Territories — that  the 
torn,  who  may   be   appointed    to   represent 
trict   is  ;i  matter  entirely  for  the  Dominion  parlia- 
■    that  it  is  in  the  power  of  the  Dominion  govern' 
■       ili"    Senate     so    long  as"  the    additional 

are  appointed  to  repr nt  the  North  West  Terri- 

iginal  design   has.  however,  left  this  mark 

upon  our  system,  namely,  that  Ontario.  Quebec,  and  the 

Maritime  Provinces  are  still  tied  down  to  equality  of  repre- 

ii  respective  of  differences  in  popti- 

:  i]     alteration    of  our    constitution    in    this 

particular  uitutl  I.,   by  Imperial  Act      But  it  only  requires 

■    ■■;   the  number  of  Senators  t<>  which  each 

itletl   tfl  show  that  the  position  of  the  Sunate 

c  .1  inii ■]■.-!■■  has  entirely  vanished. 

■     »m  jt-wt,  Part  IV. 
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(ii)  "  Subject  to  the  provisions  of  this  Act" — See  sections 
26  and  27,  post,  and  notes  thereto.  This  Act  must  now 
be  construed  as  one  with  the  B.  N.  A.  Acts,  1871  and  1886. 
See  section  3  of  the  latter  statute.  We  have  referred  in 
the  last  note  to  the  provisions  of  these  statutes,  both  of 
which  will  be  found  printed  in  full  and  further  discussed  in 
Part  IV.  of  this  work. 

tk!Srof  pnr£"         22-  In  relation  to  the  constitution  of 
sena?e.n       the  Senate,  Canada  shall  be  deemed  to 
consist  of  three  divisions  (i) — 

1 .  Ontario  ; 

2.  Quebec  ; 

3.  The  Maritime  Provinces,  Nova 
Scotia  and  New  Brunswick  ;  which  three 
divisions  shall  (subject  to  the  provisions 
of  this  Act)  be  equally  represented  in  the 
Senate  as  follows  :  Ontario  by  twenty- 
four  Senators ;  Quebec  by  twenty-four 
Senators  ;  and  the  Maritime  Provinces  by 
twenty-four  Senators,  twelve  thereof  rep- 
resenting Nova  Scotia,  and  twelve  thereof 
representing  New  Brunswick. 

In  the  case  of  Quebec  (ii)  each  of  Che 
twenty-four  Senators  representating  that 
Province  shall  be  appointed  for  one  of  the 
twenty-four  Electoral  Divisions  of  Lower 
Canada  specified  in  Schedule  A.  to  chap- 
ter one  of  the  Consolidated  Statutes  of 
Canada. 

(i)    "  T/urt'    tlirisitnts." — See     note    (i)    to    section    21 
ante,  J).  2(iJ)  rt  s<><j. 

(ii)    "  In  the  nisc  of  Qtwht'c." — This  sub-section  reveals 
a  federal  scheme  within  a  federal  scheme.     See  also  section 
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23  sub-section  6.  The  reason  for  these  provisions  is  dis- 
closed in  the  Confederation  Debates  : 

"  It  has  been  so  arranged  to  suit^the  peculiar  position 
-of  this  section  of  the  province  («).  Our  Lower  Canada 
friends  felt  that  they  had  French  Canadian  interests  and 
British  interests  to  be  protected  and  they  conceived  that 
the  existing  system  of  electoral  divisions  would  give 
protection  to  these  separate  interests.  We  in  Upper 
-Canada,  on  the  other  hand,  were  quite  content  that  they 
should  settle  that  among  themselves,  and  maintain  their 
existing  divisions  if  they  chose." — per  Hon.  George  Brown, 
•Confed.  Deb.  90. 

"  Lower  Canada  is  in  a  different  position  from  Upper 

-Canada  and there  are  two  nationalities 

in  it,  occupying  certain  portions  of  the  country.  Well, 
these  divisions  have  been  made  so  as  to  secure  to  both 
nationalities  their  respective  rights,  and  these,  in  our 
opinion,  are  good  reasons  for  the  provision  that  has  been 
made."— per  Sir  E.  P.  Tache,  ib.  210. 

23-  The  qualification  of  a  Senator  2fuS£on8 
ghall  be  as  follows : — 

(1)  He  shall  be  of  the  full  age  of 
thirty  years : 

(2)  He  shall  be  either  a  natural-born 
subject  of  the  Queen,  or  a  subject 
of  the  Queen  naturalized  by  an 
Act  of  the  Parliament  of  Great 
Britain,  or  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain 
and  Ireland,  or  of  the  Legislature 
of  one  of  the  Provinces  of  Upper 
Canada,  Lower  Canada,  Canada, 
Nova  Scotia,  or  New  Brunswick, 

4*)  i.«.,  of  (old)  Canada. 
Cah.  Com.— IS 
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before  the  Union,  or  of  the  Parlia- 
ment of  Canada  after  the  Union. 

(3)  He  shall  be  legally  or  equitably 
seised  as  of  freehold  for  his  own 
use  and  benefit  of  lands  or  tene- 
ments held  in.  free  and  common 
socage,  or  seised  or  possessed  for 
his  own  use  and  benefit  of  lands  or 
tenements  held  in  franc-aleu  or  in 
roture,  within  the  Province  for 
which  he  is  appointed,  of  the  value 
of  four  thousand  dollars,  over  and 
above  all  rents,  dues,  debts,  charges, 
mortgages,  and  incumbrances  due 

*  or  payable  out  of  or  charged  on  or 

affecting  the  same : 

(4)  His  real  and  personal  property 
shall  be  together  worth  four  thou- 
sand dollars  over  and  above  his 
debts  and  liabilities : 

(5)  He  shall  be  resident  in  the  Pro- 
vince for  which  he  is  appointed : 

(6)  In  the  case  of  Quebec  he  shall 
have  his  real  property  qualification 
in  the  Electoral  Division  for  which 
he  is  appointed,  or  shall  be  resident 
in  that  Division. 

24-  The  Governor-General  (i)  shall 
from  time  to  time,  in  the  Queen's  name,  by 
instrument  under  the  Great  Seal  of  Can- 
ada, summon  qualified  persons  to  the 
Senate  ;  and,  subject  to  the  provisions  of 


Summons  of 
Senator. 
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this  Act,  every  person  su  summoned  shall 

■  .Mid  lie  ;i  member  of  the  Senate 
lenator. 

< i >  "  '!'!•■■  Govemar-G*  rural." — The  duties  of  the  Gover- 

■  ■:■  this  section  have  been  already  discussed. 

after  \'fU.  ante,  ]•    169,  where  will  also  be  found 

;.:  meaning  given  to  tin'  word  "  summon  " 

in  Tin-,  section,  and  in  Hection  38. 

25'   Such  persons  shall  be  first  sum-  ^"Ciyof' 
nioiu.'tl  (i}  to  the  Senate  as  the  Queen  by  B"**0** 
warrant  under  Her  Majesty's  Royal  Sign 
Manual  thinks  tit  to  approve,  and  then- 
names  shall  be   inserted  in   the  Queen's 
Proclamation  of  Union. 

(i)  "Such  persons  sktiU  be  first  »winmi07ied" — See  the 
Q n'a  Proclamation  of  Uniim  in  the  Canada  Gazette. 

26-  If  ^  any  time  on  the  recommen-  ^umo«?S 
datiou  of  the  Governor-General  the  Queen  oHa8.0(ii 
thinks  tit  to  direct  that  three  or  sis  mem- 
bers be  added  to  the  Senate,  the  Gover- 
nor-General may  by  summons  to  three  or 
si\  qualified  persons  (as  the  case  may  be), 
representing  equally  the  three  divisions 
of  Canada,  add  to  the  Senate  accordingly. 

Addition  of  Senator*:" — The  Quebec  Resolution* 
made   no  provudons  for  any  alteration  in  the  number  of 

■  and  the  absence  of  such  provision  wan  commented 

■  despatch  <•(  the  then  Secretary  of  State  for  the 

M  Mi  ae  terms  : 

"  The  second  point  which  Her  Majesty's  government  desire 

slionlil  be  reconsidered,   is   the  constitution   of    the  Legislative 

Council.      They    appreciate    the    consilient t ions    which    have 

influent;  .  m  determining  the  mode  in  which 
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this  body,  so  important  to  the  constitution  of  the  legislature, 
should  be  composed.  But  it  appears  to  them  to  require  further 
consideration,  whether,  if  the  members  be  appointed  for  life, 
•mil  their  numbn-  h-  fitud,  there  will  be  any  Bufficertt  means  of 
restoring  harmony  between  the  Legislative  Council  and  the 
popular  assembly,  if  it  shall  ever  unfortunately  happen  that  a 
decided  difference  of  opinion  shall  arise  between  them." 

The  above  section  was  inserted  in  the  Act  to  meet  the 
views  of  the  Imperial  authorities  as  expressed  in  thealiove 
despatch,  but  it  has  never  been  acted  upon.  In  the  only 
case  in  which  an  addition  to  the  membership  of  the 
Senate  was  Bought  under  this  section,  it  was  refused  by  the 
Imperial  authorities  (0-  In  view  of  the  position  to  which 
we  have  before  adverted,  namely,  the  power  of  the 
Dominion  parliament  to  regulate  the  number  of  Senator*! 
From  those  parts  of  Canada  not  erected  into  provinces, 
this  and  the  nest  section  may  lie  said  to  be  practically 
etfete.  It  is  certainly  somewhat  anomalous  to  place  in  tin- 
hands  of  the  Imperial  Cabinet  the  power  to  grant  or  refuse 
the  request  of  the  Dominion  government,  in  a  matter  -  i 
entirely  one  for  local  consideration. 

sleua«"^"°'  27-  I"  ease  of  such  addition  being  at 
norma  Dum-  ^  ■  ^me  mH£e  £ne  Governor-General 
shall  not  summon  any  person  to  the 
Senate,  except  on  a  further  like  direction 
by  the  (jueen  on  the  like  recommendation, 
until  each  of  the  three  divisions  of  Canada 
is  represented  by  twenty-four  Senators 
and  no  more. 

J™!  28.  The    number    of    Senators    shall 

bum™.      noj.  fl^  aUy  j.jiiie  exceetj  seventy-eight  (i). 

(i)  "'  fievriitif-eiijltt." — This  is  the  legal  limit  at  present, 
ho  far  as  re^nivls  Ontario/Quebec  and  the  Maritime  Provinces: 


(I)  See  Todd,  "  Pari.  Govt,  in  Brit.  Col.,"  p.  161 
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namely,  seventy-two  under  section  21,  with  a  possible  addi- 
tion of  six  under  section  26.  In  note  (i)  to  section  21,  we 
have  referred  to  the  additions  which  have  been  made  to  the 
membership  of  the  Senate  on  the  admission  of  the  different 
provinces  and  territories  which,  since  Confederation,  have 
become  part  of  the  Dominion.  See  also  Part  IV.  There  is 
now  no  "  maximum  number  "  as  indicated  in  the  side-note. 

29.  A  Senator  stall,  subject  to  the^l^of 
provisions  of  this  Act  (i),  hold  his  place    nate 
in  the  Senate  for  life  (ii). 

(i)  "  Subject  to  the  provisions  of  this  Act" — See  the  two 
following  sections,  30  and  31. 

(ii)  "  For  life" — See  note  (i)  to  section  21,  ante,  p.  268. 

30.  A  Senator  may  by  writing  under  SfjSKto11 
his  hand  addressed  to  the  Governor- Gene-  8enate* 
ral  resign  his  place  in  the  Senate,  and 
thereupon  the  same  shall  be  vacant. 

31.  The  place  of  a  Senator  shall  be-  SW1**- 
come   vacant   m    any   of   the  following 

cases : — 

(1)  If  for  two  consecutive  Sessions 
of  the  Parliament  he  fails  to  give 
his  attendance  in  the  Senate : 

(2)  If  he  takes  an  oath  or  makes  a 
declaration  or  acknowledgment  of 
allegiance,  obedience  or  adherence 
to  a  foreign  power,  or  does  an  act 
whereby  he  becomes  a  subject  or 
citizen,  or  entitled  to  the  rights  or 
privileges  of  a  subject  or  citizen  of 
a  foreign  power : 
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at  least  fifteen   Senators,  including 
Speaker,  shall  be  necessary  to  conai 
a  meeting  of  the  Senate  for  the  exercise 
of  its  powers, 

(i)  «  Until  the  parliament  of  Canada  otkartou 
vides." — See  Valin  v.  Langlois  (5  App.  Cas.  115),  in  ■■ 
was  held  tlmt  under  these  same  words,  in  section  -n   th< 
Dominion    parliament    has    full    power   to    pass 
relation  to  the  various  matters  enumerated  in  thai 
It  follows,  therefore,  that  (apart  altogether  From  the  pro- 
visions of  the  Colonial  Laws  Validity  Act,  1805,  about  to 
be  noted)  the  "  quorum  "  of  the  Senate  may  be  altered  by 
the  Dominion  parliament.     Compare  section  48,  poet,  aw  to 
the  "quorum"  of  the  House  of  Commons.      This   latter 
cannot— so  far  as  the  B.  N.  A.  Act  affects  the  question— 
he  altered  by  anything  short  of  Imperial  legislation.      But, 
in   reference   to  the  constitution   of  all   colonial   legislative 
bodies,  the  provisions  of  the  Colonial  Laws  Validity  Act, 

1865,  must  not  be  overlooked.    By  the  fifth  secti I  that 

Imperial  Statute,  it  is  enacted  : 

"5. —     ....     Every  representative   legislature 
in   respect  to  the   colony  under  its   jurisdiction,  have,   and   l>e 
deemed  at  all   times  to  have  had,  full  power  to  make  laws 
respecting  the  constitution,  /aw  us  •nul  /ir;<,iltti?t>f  meh  '■  ■■■ 
provided  that  such  laws  shall  hove  been  passed  in  BUob   i 
and  form  as  may  from  time  to  time  be  required  by  any  Act  of 
parliament,  letters  patent,  Order  in  Council  vr  colonial   . 
the  time  being  in  force  in  the  colony." 

It  may  perhaps  1»_-  contended  that  this  section   ■ 
apply  to  Canada,  ;is  the   B,  N.  A.  Act,  1867 
date;   and,  certainly,  so  far  as  the  latter  statute  contains 
express  prevision  in  reference  to  the  matters  referred  t-i  in 
the  section  quoted,  its  pro^  isiona  would  govern. 

No  colonial  legislature,  it  is  submitted,  can  and 
section  enlarge  the  sphere  of  its  legislative  juriadicti 
a  fortiori,  re  i  such  authority  is  conveyed  by  this  ■  ■  i 
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dative  body  in    Canada,  where  the   tieM   for  the 

,;    colonial  lag jsl.iiivr  power  is  divided  in  inch 

terms  by  the  B.  N.  A.  Act.    The  section  relates  to 

. -ni/atiiii]  ill'  the  legislative  bodies  throughout  the 

OohmieB,  their  Dowel's  "tlirr  limn  fiyiM.tt  in-.  nm\    tin-   iiim.Ii- 

■■    their  rurtetionB  are  to  be  performed,  and  has  no 

relation   to   their  sphere  of  authority.     It   is   submitted, 

therefore  that  the  Dominion  parliament  has  full  power  to 

various  provisions  of  the  B.  \,  A.  Act,  relating 

.■■-  and  procedure,  except  where  express  or  implied 

li[iiit:ui--ii  upon  such  power  (as,  for  instance,  by  section  IK. 

<mtt  i  is  impoaed  by  the  Act. 

S.i    far    as    the    provincial    legislatures  are    concerned, 
express   power   to  amend   tin-  provincial   "constitutions'1 

■I-    tl f&ce  of    Lieu  tenant-Governor)   is 

conferral  by  section  92  (sub-flection  1 1.  of  the  B,  X.  A.  Act. 

maxim  AVyi/vW"  mint.*  excluaio  est  aUerius  may 

perhajw  1*  invoked  in  denial  of  the  power  of  the  Dominion 

parliament  along  this  line.     The  argument  cannot  apply  t" 

the  question  of  parliamentary  "  procedure,"  but  it  does  very 

strongly  negative  any  power  in  the  Dominion  parliament  to 

«l(*r   its  "constitution,"  that  being  a  matter  fixed   by   the 

ent  of  the  federating  provinces  and  exhaustively  dealt 

with  by  the  B.   X.  A.  Act     The  difficulty  is,  perhaps,  to 

define   what  provisions  of  the  H.  X.  A.  Act  relate  to  the 

Constitution'1    and    what    to    the    "procedure"    of    the 

Dominion    parliament     See    further    upon    this    ijuestion, 

88  and  '>2  (sab-section  I  >.  /•"■•>,  and  notes  thereto. 

36-  Questions  arising  in  the  Senate  sSSS.'ai 

sh.tll  be  decided  by  b  jorityof  voices, 

I  in  all  eases  have  a 
en  the  voices  are  equal  the 
li'li   be  deemed  to  be  in  the 
negative. 

■  aate." — ( '  impure  section 
!   i  '  las)  M'lii'Hi. 
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bers  to  serve  in  the  House  of  Commons, 
be  divided  into  Electoral  Districts  as  fol- 
lows : —  [Here  follows  an  enumeration 
(with  reference  to  schedules)  of  the  elect- 
oral districts  in  the  provinces  named.  In 
view  of  what  appears  in  note  (i)  to  section 
41 ,  it  appears  needless  to  reprint  this 
enumeration.] 

ot°e^ugce  41.  Until  the  Parliament  of  Canada 
uutiVparSr  otherwise  provides  (i),  all  laws  in  force  in 
da  otherwise  the  several  Provinces  at  the  Union  rela- 

provides. 

tive  to  the  following  matters  or  any  of 
them,  namely, — the  qualifications  and  dis- 
qualifications of  persons  to  be  elected  or 
to  sit  or  vote  as  members  of  the  House 
of  Assembly  or  Legislative  Assembly  in 
the  several  Provinces,  the  voters  at  elec- 
tions (ii)  of  such  members,  the  oaths  to  be 
taken  by  voters,  the  Returning  Officers, 
their  powers  and  duties,  the  proceedings 
at  elections,  the  periods  during  which 
elections  may  be  continued,  the  trial  of 
controverted  elections  (iii),  and  proceed- 
ings incident  thereto,  the  vacating  of 
seats  of  members,  and  the  execution  of 
new  writs  in  case  of  seats  vacated  other- 
wise than  by  dissolution, — shall  respec- 
tively apply  to  elections  of  members  to 
serve  in  the  House  of  Commons  for  the 
same  several  Provinces. 

Provided  that,  until  the  Parliament  of 
Canada  otherwise  provides,  at  any  elec- 
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tion  for  a  Member  of  the  House  of  Com- 
mons for  the  District  of  Algoma,  in 
addition  to  persons  qualified  by  the  law 
of  the  Province  of  Canada  to  vote,  every 
male  British  subject  aged  twenty-one 
years  or  upwards,  being  a  householder, 
shall  have  a  vote. 

(i)  "  Until  the  parliament  of  Oanada  otherwise  \yro- 
vides" — The  parliament  of  Canada  has  long  since  otherwise 
provided,  and  these  four  sections  (40-43)  are  now  therefore 
practically  effete,  except  in  so  far  as  they  confer  power  to 
legislate  upon  the  various  matters  referred  to  in  them.  See 
note  (iii)  to  this  section.  The  electoral  districts  in  the 
various  provinces  and  territories  of  the  Dominion  will  be 
found  defined  in  the  Act  (55-56  Vic.  ell)  which  has  just 
passed  the  Dominion  parliament.  The  law  upon  the 
various  matters  referred  to  in  section  41  will  be  found  in  : 
K.S.C.  (1886),  c.  5.— "The  Electoral  Franchise  Act." 

c.  8. — "  The  Dominion  Elections  Act." 
c.  9. — "  The  Dominion    Controverted  Elec- 
tions Act." 
c.  10. — Providing  for  commissions  of  enquiry 

in  certain  cases. 
c.  11. — See  sections  9  to  19,  suit,  tit.  "  inde- 
pendence of  parliament "  ; 
:and  the  various  amendments  to  these  Acts. 

In  Willett  v.  De  Grosbois  (it),  certain  pre-Confederation 
laws  of  the  old  province  of  Canada  in  respect  to  election 
-matters  were  held  to  be  still  in  force  in  Quebec.  The  Act, 
23  Vic  c  17  (1860),  made  void  any  contract  referring  to  or 
arising  out  of  a  parliamentary  election,  even  for  payment 
of  lawful  expenses.  The  Dominion  parliament,  after  Con- 
federation, passed  an  Act  respecting  Dominion  elections, 
hut  not  containing  this  or  any  like  provision,  and  it  was 

4«)  2  Cart.  332;  17  L.  C.  Jar.  293. 


c< 


It 


It 


u 
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r  having  been  repealed,  was  in 

*  Dominion  elections,  under  ton 
i  IS'*,  /x-t,  and  that  therefore  a  pro; 
i  as  a  contribution  to  the  expenses  of  a. 
b  election,  was  void.  In  I.H74.  however, 
>Mii  lawme  ww*  repealed  so  far  as  it  affected  Dominion 
fit  a  9,  s.  133),  ami  it  was  expressly  enacted 
•fat  thereafter  pre-Confederation  provincial  laws  touching 
iwtttxw  ahtmfcl  not  apply  to   elections  to    the    House   of 

■'  eUetiona." — The  law  upon  this  sub- 

Gk  as  relates  to  elections  to  the  House  of  Common* 

a  parliament,  will  be  found  in  "The  Electoral 

franchise  Act"  (R.S.C.  c.  5).     Compare  with  this  Ejection 

■.:.-:■■[ is  i if  section  S4,  jmsi,  relating  to  elections  to 

the  legislative  assemblies  of  the  provinces.     In  reference  to 

,     v..t.'1-s  lists"  the  municipal  machinery  is  utilized, 

'■A,-  unity  in  federal  and  provincial  electoral  matters 

i  |  completely  dissevered"  (<■).  and  for  the  Dominion 

ah    etitirHy   iHrtmftt   and    independent   system    has   been 

IBM  work  of  preparing  the  lists  is  committed  to 

ajMMM    ABBH   irtfiinfl  in  "  federal  courts."     In  connection 

Mtll   '.item    C-urts  ;!V—e  '  >r )  tin'  oue.stioii   ,.i'  the   juris,  liel  i-  .n 

.  reniJ  "  superior  "  courts  to  supervise  the  exercise  of 
-      ■    federal  courts:  this  question  will  l»e 
:  chapter  XL,  ante,  p.  240,  and  in  the  notes 
We  may  here  note,  however,  tliat  the  de- 
■  ■mit  in  Kr  S»tuanH»s  and  Dal  ton  was  put  upon  the  ground 
ntaal  an  election.  Dominion  or  Provincial, 
( .,;    aitbin  the  meaning  of  .section  92,sub-6ee- 
-iH-refore  a  provincial  superior  court  may.  l»y 
officer  from  impro|ierly  inter- 
till."   The  point  is  referred  to  in 
_     ^^ir\    tvtwred   to   in   the  next  note.     In 
-    DM  dealt  with  : 
m    .-^         «  A  Nu*thFerth.21  O.R.atp.5i6. 

'.  iv.  /(,■  North  Perth,  21  O.R.  538. 
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Now,  the  group  of  statutes  relating  to  the  election  of 
to  the  House  of  Commons  ....  are  all  of  the 
proper  competence  of  the  Dominion.  In  particular,  Ontario  has 
no  .legislative  power  over  the  electoral  franchise  of  the  Dominion. 
That  subject  has  been  regnlateil  by  the  Parliament  of  Canada, 
and  a  new  jurisdiction  conferred  for  the  ascertainment  of  duly 
fpm IffflWI  voters  in  and  for  the  Dominion. 

"  Thia  legislation  does  not  trench  upon  '  property  and  civil 
rights  in  the  province,'  as  was  intimated  in  Be  Simmons  and 
Dalton.  12  D.  R.  505.  On  the  contrary,  this  class  of  legislation 
is  contemplated  and  sanctioned  by  the  41st  section  of  the  B.  N.  A. 
Act. 

"Ontario  has  her  own  like  sphere  of  the  electoral  legislation 
provided  for  in  section  84  of  the  same  Act.  Neither  interferes 
with  the  other,  because  they  occupy  different  planes  of  political 
territory,  hat  both  are  essential  for  the  efficient  working  of  the 
Canadian  system  of  dual  government. 

"The  subjects  of  this  class  of  legislation  are  of  * politiettl 
character,  dealing  with  the  citizen  as  related  to  the  Common- 
weath  (whether  province  or  dominion),  and  they  are  kept  distinct 
in  the  Federal  Constitutional  Act  from  matters  of  civil  rights  in 
the  provinces,  which  regard  mainly  the  uieum  and  tKKm  as 
between  citizens.  It  is,  in  my  view,  rather  confusing  to  speak 
of  the  right  of  voting  as  comprehended  under  the  '  civil  rights," 
mentioned  in  section  92,  sub-section  13  of  the  B,  N.  A.  Act. 
This  franchise  is  not  an  ordinary  civil  right ;  it  is  historically 
and  truly  a  statutory  privilege  of  a  political  nature,  being  the 
'lin  f  menu  whereby  the  people,  organized  for  political  purposes, 
have  their  share  in  the  functions  of  government.  The  question 
in  hand,  therefore,  falls  within  the  category  not  of  '  civil  rights 
in  the  province,'  but  of  electoral  rights  in  Canada." — Per 
Boyd,  C. 

We  may  also  refer  to  Valin  v.  LangloiB  (5  App.  Cas. 
115),  in  which  it  was  intimated  that,  apart  even  from  this 
section  41,  "  the  adnu'n mtration  of  justice  in  the  province  " 
could  not  properly  !«.•  construed  as  covering  the  trial  of 
controverted  election  eaten,  arising  out  of  elections  to  the 
House  of  Commons  of  Canada.     See  also  the  next  note. 


M 
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It  is.  we  may  nay.  entirely  beyond  the  scope  ■ 
work  to  discuss  the  general  law  and  practice  in  n  . 
to  elections  and  election  trials.     We  Bimprj  d 
these  subjects   tlieir   proper   place   in   our    eonsfcttul 
system. 

(iii)  "  The  trail  <■/ on! ,-wr :■<<■' i '■  elect-inn*  ttrui  proa  ■ 
incident  tlureto." — Prior  t"  confederation,  the  legisl 
of  the  various  provinces  followed  the  example  of  the  British 
parliament,  and  retained  in  their  own  hands  the  right  I 
decide  all  questions  as  to  the  etotit*  of  their  memo 
I'm-  some  years  after  Cmi  federation,  Imth  the  Dominion  and 
(irnviiR'ial  K'^islatuivN  ivtaini-d  this  jurisdiction, 

"  As  the  House  of   Commons  in    England    exercised    sole 
jurisdiction  over  all  matters  connected  with  controverted  election* 
except  so  far  as  they  may  have  restrained  themselves  by  statutory 
restrictions,  the  several  Houses  of  Assembly  always  claimed  and 
fxercised  in  like  manner  the  exclii-uvu  right  to  deal  with,  and  lie 
the   sole  judges  of  election  matters,   unless   restrained 
manner,  and  this  chum,  and  the  exercise  of  ii,  I  bav) 
heard  disputed;  on  the  contrary  it  is  expressly  reoogi 
existing  in  the  Legislative  Assembly  by  the  Judicial  Committee 
of  the  Privy  Council   in  Tbeberge  v.  Landry,"  ptr  Etttcbii 
in  Valin  v.  Langlois  (3  S.  C.  R.  at  p.  IOj. 

See  also  his  short  historical  sketch  of  hlnvlisli  i 
and   legislation   mi   Uus  subject,  (]i|>.    12  ami  13),      In  the 

judgment  of  the  Judicial  Commits Fthe  Privy  '  '",;■ 

tu  which  the  learned  Chief  Justice  refers,  Lord 
(p.  10«).  speaks  of  the  Quebec  Controverted  Electioi 
of  ist-2  ami  1875,  as  "  peculiar  in  their  character  " 

"  They  are  not  Acts  constituting  or  providing  for  the 
of  mere  ordinary  civil  rights  ;   they  are  Acta  creating  an 
new,  and  up  to  that  time  unknown,  jurisdiction  in  the  particular 
court  of  the  colony  for  the  purpose  of  taking  out,  with  its  own 
consent,  of  the  legislative  Assembly ,  liat  Court- 

that  very  peculiar  jurisdiction,  which,  up  to  that  time,  had  existed 
in  the  Legislative  Assembly,  of  deciding  election  petitions,  and, 

(«]  Tliitxrgev..LaI1ary..2  App.Cu.  103, 
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determining  the  status  of  those  who  claimed  to  be  members  of  the 

Legislative  Assembly." 

and  the  Committee  held,  in  that  case,  that  those  Acts  did 

not  annex  to  the  decisions  of  the  tribunals  constituted  by 

them,  the  ordinary  incident  of  being  reviewed  by  the  Crown 

under  its  prerogative  right  to  hear  appeals  from  colonial 

courts. 

Were  there  any  question  of  the  right  of  a  colonial 
legislature  to  set  up  and  exercise  such  a  claim  (see  notes  to 
section  18,  ante,  p.  262,  and  section  69,  j)os£),  the  above  sec- 
tion 41,  and  the  corresponding  section  (section  84),  as  to  the 
legislatures  of  Ontario  and  Quebec,  would  seem  sufficient 
statutory  acknowledgment  of  it,  and,  as  noted  by  Ritchie, 
C.J.,  Th^berge  v.  Landry  is  a  distinct  recognition  of  its  ex- 
istence. The  particular  point  involved  in  Valin  v.  Langlois 
was  as  to  the  power  of  the  Dominion  parliament  to  confer 
upon  provincial  courts,  jurisdiction  to  tiy  petitions  under  the 
Dominion  Controverted  Elections  Act,  1875,  and  this  wdll  be 
found  discussed  in  chapter  XI,  ante,  p.  231,  et  seq.  and  in 
the  notes  to  section  92,  sub-section  14,  post.  It  was 
held  that  the  statute  was  intra  vires  (3  S.  C.  R.  1,  and  5 
App.  Cas.  115),  and  we  need  here  only  note  that,  in  the  view 
of  the  Judicial  Committee  of  the  Privy  Council,  the  opening 
clause  of  section  41  :  "  Until  the  parliament  of  Canada 
otherwise  provides":  impliedly  conferred  upon  the  Dominion 
parliament  full  power  to  make  laws  in  relation  to  the 
matters  enumerated  in  the  remainder  of  the  section,  al- 
though not  enumerated  in  any  of  the  various  sub-sections 
of  section  91 — and  this,  irrespective  of  the  construction  to 
be  put  upon  the  general  words  of  the  opening  clause  of 
section  91. 

44  That  other  clause,  the  41st,  expressly  says  that  the  old 
mode  of  determining  this  class  of  questions  was  to  continue 
until  the  parliament  of  Canada  should  otherwise  provide.  It 
was,  therefore,  the  parliament  of  Canada  which  was  othertriw  to 
provide.  It  did  otherwise  provide  by  the  Act  of  1873,  which 
Act  it  afterwards  altered  and  then  passed  the  Act  now  in  question. 
Cut.  Con.— 19 
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So  far,  it  would  appear  to  their  Lordships  very  difficult  to 
suggest  any  ground  upon  which  the  competency  of  the  parlia- 
ment of  Canada  so  to  legislate  could  be  called  in  question/' — 
per  Lord  Selborne,  5  App.  Cas.  at  p.  119.  See  also  per  Ritchie, 
C.J.,  »S.  C.  R.  at  p.  11. 

The  legislative  jurisdiction  of  the  Dominion  parliament 
with  respect  to  the  election  of  members  of  that  body  has 
been  said  by  the  Court  of  Appeal  for  Ontario  to  be 
l-  beyond  dispute."  See  Doyle  v.  Bell,  11  O.  A.  R.  326  (affirm- 
ing 32  U.  C.  C.  P.  632),  in  which  the  provisions  of  the 
Dominion  Controverted  Elections  Act,  for  the  prevention  of 
corrupt  practices  at  elections,  and  for  their  punishment, 
either  criminally  or  by  the  forfeiture  of  money  to  be  sued 
for  and  recovered  by  an  informer,  were  upheld  as  the 
exercise  of  power  necessarily  "incident  to  the  power  to 
regulate  the  mode  of  election  of  members  of  parliament" 
The  contention  of  the  defendant  was,  that  the  giving  of  a 
right  of  action  to  an  informer  was  legislation  as  to  "  civil 
rights  in  the  province,"  and  therefore  ultra  vires.  See 
notes  to  section  92,  sub-section  13,  post. 

The  trial  of  controverted  elections  was  transferred  to  the 
courts,  in  England  in  18(18  :  in  Ontario  in  1870,  ^34  Vic.  c.  3) : 
in  Quebec  in  1<S72  (36  Vic.  c.  5) :  by  the  Dominion  parliament 
in  1873.  See  also  35  Vic.  c.  10  (Manitoba) :  Con.  Stat.  c.  U) 
(British  Columbia):  R.  O.  1888,  c.  5  (N.  W.  Territories): 
32  Vic.  c.  32  (New  Brunswick):  37  Vic.  c.  21  (P.  E.  Island): 
ami  38  Vic.  c.  25  (Nova  Scotia). 

eSlion.1 'first  42  For  the  first  election  of  members 
to  serve  in  the  House  of  Commons  the 
Governor-General  shall  cause  writs  to  be 
issued  by  such  person,  in  such  form,  and 
addressed  to  such  Returning  Officers  as 
he  thinks  fit. 

The  person  issuing  writs   under  this 
section  shall  have  the  like  powers  as  are 
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possessed  at  the  Union  by  the  officers 
charged  with  the  issuing  of  writs  for  the 
election  of  members  to  serve  in  the  re- 
spective House  of  Assembly  or  Legislative  % 
Assembly  of  the  Province  of  Canada, 
Nova  Scotia,  or  New  Brunswick ;  and  the 
Returning  Officers  to  whom  writs  are 
directed  under  this  section  shall  have  the 
like  powers  as  are  possessed  at  the  Union 
by  the  officers  charged  with  the  returning 
of  writs  for  the  election  of  members  to 
serve  in  the  same  respective  House  of 
Assembly  or  Legislative  Assembly. 


As  to  casual 
acancies. 


43-  In  case  a  vacancy  in  the  repre-  £ 
sentation.  in  the  House  of  Commons  of 
any  Electoral  District  happens  before  the 
meeting  of  the  Parliament,  or  after  the 
meeting  of  the  Parliament  before  provision 
is  made  by  the  Parliament  in  this  behalf, 
the  provisions  of  the  last  foregoing  section 
of  this  Act  shall  extend  and  apply  to  the 
issuing  and  returning  of  a  writ  in  respect 
of  such  vacant  District. 

44-  The  House  of  Commons  on  its  0Y  ^£ii00Df 
first  assembling  after  a  general  election  com9™™. 
shall  proceed  writh  all  practicable  speed  to 

elect  one  of  its  members  to  be  Speaker. 

45*  In  case  of  a  vacancy  happening  **  £2IJ£yin 
in  the  office  of  Spepker  by  death,  resigna-  s*ak£. 
tion  or  otherwise,  the  House  of  Commons 
shall  with  all  practicable  speed  proceed 


292  THE   B.  N.  A.  ACT — SECS.  46,  47. 

to  elect  another  of  its   members  to  be 
Speaker. 

SSSBf to  46-  The  Speaker  (i)  shall  preside  at 

„♦     all  meetings  of  the  House  of  Commons. 

(i)  "  The  Speaker."— See  R.  S.  C.  (1886),  c.  11,  s.  24, 
which  provides  that  the  salary  of  the  Speaker  of  the  House 
of  Commons  shall  be  $4,000  per  annum.  The  duties  of  the 
Speaker  are  not  defined  in  the  B.  N.  A.  Act,  otherwise  than 
by  section  46,  but  his  position  (the  same  is  time  of  the  posi- 
tion of  the  Speakers  of  the  various  Legislative  Assemblies) 
is  practically  the  same  as  that  of  the  Speaker  of  the  House 
of  Commons  in  England.  His  functions  are  to  a  certain 
extent  of  a  semi-judicial  nature,  and  he  is  supposed  to  have 
thrown  aside  all  party  bias  upon  his  elevation  to  the  chair. 
See  Bourinot  "  Pari.  Proc.  and  Prac."  (2nd  ed.)  p.  202,  et  seq., 
where  will  be  found  a  succinct  statement  of  his  position  and 
duties.  By  way  of  contrast,  see  Prof.  Wilson's  "  Congres- 
sional Government  "  for  a  clear  statement  as  to  the  position 
of  the  Speaker  of  the  House  of  Representatives  at  Washing- 
ton. There  he  is  supposed  to  exercise  the  powers  of  his 
office  in  furtherance  of  the  aims  of  his  political  party,  and 
is  practically  the  leader  of  that  party  in  the  House  ;  the 
chairmen  of  the  various  standing  committees  of  Con- 
gress are  appointed  by  him,  and  by  exercising  judicious 
selection  in  this  respect  he  is  able  to  ensure  that  his  views 
upon  public  matters  will  find  practical  expression  in  the 
work  of  Congress. 

S'ofai-in  47.  Until  the  Parliament  of  Canada 

speaker.  otherwise  provides  (i),  in  case  of  the  ab- 
sence for  any  reason  of  the  Speaker  from 
the  chair  of  the  House  of  Commons  for  a 
period  of  forty-eight  consecutive  hours, 
the  House  may  elect  another  of  its  mem- 
bers  to  act  as  Speaker,  and  the  member 
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so  elected  shall  during  the  continuance 
of  such  absence  of  the  Speaker  have  and 
execute  all  the  powers,  privileges,  and 
duties  of  Speaker. 

(i)  "  Until  the  Parliament  of  Canada  otherwise  pro- 
rides!* — See  note  (iii)  to  section  41,  ante.  By  48  &  49  Vic. 
c.  1,  there  was  created  the  office  of  Deputy  Speaker,  with 
powers*  as  by  that  statute  define*  1. 

48.  The  presence  of  at  least  twenty  $%Ze™tot 
members  of  the  House  of  Commons  shall  Lommon8(lK 
be  necessary  to  constitute  a  meeting  of 

the  House  for  the  exercise  of  its  powers, 
and  for  that  purpose  the  Speaker  shall  be 
reckoned  as  a  member. 

49.  Questions  arising  in  the  House  of  houwo1?    • 
Commons  shall  be  decided  by  a  majority  ommon8(,) 
of  voices  other  than  that  of  the  Speaker 

and  when  the  voices  are  equal,  but  not 
otherwise,  the  Speaker  shall  have  a  vote. 

(i)  "  Quorum" — "voting." — Compare  sections  35  and  3(5, 
and  see  notes  to  those  sections.  See  also  section  87,  ami 
notes  thereto,  post. 

50.  Every  House  of  Commons  shall  hSu^o?  of 
continue  for  five  years  (i)  from  the  day  of  Common* 
the  return  of  the  writs  for  choosing  the 
House  (subject  to  be  sooner  dissolved  (ii) 

by  the  Governor-General),  and  no  longer. 

(i)  "Shall  etmtin  ue  for  Jive  years." — This  is  one  of  those 
matters  which,  it  is  submitted,  the  Dominion  parliament 
has  no  power  to  alter — see  note  (i)  to  section  35,  ante — 
while  provincial  legislatures  may  lengthen  or  shorten  the 
period  of  their  own  duration.     See  section  92,  sub-section  1. 
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(ii)  "Dissolved  by  the  Oovemor-General." — See  chapter 
VIII.,  ante,  p.  165,  for  a  full  discussion  of  the  powers  of  the 
Governor-General  in  connection  with  the  summoning,  pro- 
roguing, and  dissolving  of  parliament. 

aduLTtmSL^of       51-  On  the  completion  of  the  census 
Represent-    -n  ^^  year  Qne  thousand  eight  hundred 

and  seventy-one,  and  of  each  subsequent 
decennial  census,  the  representation  of 
the  four  Provinces  shall  be  readjusted  by 
such  authority  (i),  in  such  manner  and 
from  such  time  as  the  Parliament  of  Can- 
ada from  time  to  time  provides,  subject 
and  according  to  the  following  rules  : — 

(1)  Quebec  shall  have  the  fixed  num- 
ber of  sixty-five  members. 

(2)  There  shall  be  assigned  to  each 
of  the  other  Provinces  such  a 
number  of  members  as  will  bear 
the  same  proportion  to  the  number 
of  its  population  (ascertained  at 
such  census)  as  the  number  sixty- 
five  bears  to  the  number  of  the 
population  of  Quebec  (so  ascer- 
tained). 

(3)  In  the  computation  of  the  num- 
ber of  members  for  a  Province  a 
fractional  part  not  exceeding  one- 
half  of  the  whole  number  requisite 
for  entitling  the  Province  to  a 
member  shall  be  disregarded ;  but 
a  fractional  part  exceeding  one- 
half  of  that  number  shall  be  equiv- 
alent to  the  whole  number. 


nil     B.K.A.AC1 


2'>5 


lli  Ob    any    BOcfa    re-adjustment  the 
number  of  members  for  a  Province 
shall  not  be    reduced   unless    the 
proportion  which   the    number  of 
the  population  of  the  Province  bore 
to  the   number  of   the  aggregate 
population  of  Canada  at  the  then 
hist    preceding   re-adjustment    of 
the  number  uf  members  for  the 
Province  is  ascertained  at  the  then 
latest  census  to  be  diminished  by 
one-twentieth  part  or  upwards. 
Such  re-adjustment  shall  not  take 
effect  until  the  termination  of  the 
then  existing  Parliament. 
(i)  -By  ntefi   authority" — From   the  debates   on   the 
Quebec  Besohitiono  in  the  parliament  of  (old)  Canada,  it 
WOOld  appearthat  smite  uncertainty  existed  as  to  the  terms 

d|  the  S4th  resolution.    As  printed  iuthe  vohirj [Debates 

leratton  published  by  authority),  resolutions  Nos. 
2:4  and  24,  read  aa  follows  ■ 

-The  legislature  of  each  province  shall  divide  such  pro- 
vince into  the  proper  number  of  constituencies  and  define  the 
boundaries  of  each  of  them. 

"81. — The  local  le^'i-ltit  lire  of  each  province  may,  from  time  to 

■   r  the  electoral  districts  for  the  purpose  of  representation 

oi  legi  ktarv,  and  distribute  the  representation  to  which 

the  province  is  entitled  in  such  local  legislature,  in  any  manner 

such  legislature  may  see  tit," 

In  Dray's    'Confederation" — Mr.  Cray  was  a  delegate 

from  New  Brunswick— the  24th  resolu- 

en  thus; 

"  The  local  legislature  of  each  province  may,  from  time  to 

time,  niter  the  electoral  districts  for  the  purposes  of  representation 

ii!il  distribute  the  representation  to 
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which  the  province  is  entitled  in  any  manner  such  legislature 

may  see  fit." 

In  moving  the  resolutions  in  the  House,  the  Attoniev- 
General- West  (Sir  John  A.  Macdonald)  said  : 

44  A  good  deal  of  misrepresentation  has  arisen  from  the  acci- 
dental omission  of  some  words  from  the  24th  resolution.  It  was 
thought  that  by  it  the  local  legislatures  were  to  have  the  power 
of  arranging  hereafter,  and.  from  time  to  time,  of  re- adjusting 
the  different  constituencies,  and  settling  the  size  and  boundaries 
of  the  various  electoral  districts.  The  meaning  of  the  resolution 
is  simply  this  :  that  for  the  first  General  Parliament,  the  arrange- 
ment of  constituencies  shall  be  made  by  the  existing  local  legis- 
latures ;  that  in  Canada,  for  instance,  the  present  Canadian 
parliament  shall  arrange  what  are  to  be  the  constituencies  of 
Upper  Canada,  and  to  make  such  changes  as  may  be  necessary 
in  arranging  for  the  17  additional  members  given  to  it  by  the 
constitution  ;  and  that  it  may  also,  if  it  sees  fit,  alter  the 
boundaries  of  the  existing  constituencies  in  Lower  Canada.  In 
short,  this  parliament  shall  settle  what  shall  be  the  different 
constituencies  electing  members  to  the  first  Federal  Parliament. 
And  so  the  other  provinces, — the  legislatures  of  each  will  fix  the 
limits  of  their  several  constituencies  in  the  session  in  which  they 
adopt  the  new  constitution.  Afterwards  the  local  legislatures 
may  alter  their  own  electoral  limits  as  they  please,  for  their  own 
local  elections.  But  it  would  evidently  be  improper  to  leave  to 
the  local  legislatures  the  power  to  alter  the  constituencies  send- 
ing members  to  the  General  Legislature,  after  the  General 
Legislature  shall  have  been  called  into  existence.  .  .  .  No ; 
after  the  General  Parliament  meets,  in  order  that  it  may  have 
full  control  of  its  own  legislation,  and  be  assured  of  its  position, 
it  must  have  the  full  power  of  arranging,  and  re-arranging  the 
electoral  limits  of  its  constituencies  as  it  pleases,  such  being  one 
of  the  powers  essentially  necessary  to  such  a  legislature." 
Confed.  Deb.  p.  89. 

Both  of  these  resolutions  were  struck  out  at  the  con- 
ference, in  London,  of  the  delegates  from  those  provinces 
which  had  agreed  to  the  Quehee  Resolutions,  probably 
because  the  limits  of  the  various  constituencies   had  Wen 
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■  il  legbhtores  in  tl anne*  pointed  on) 

J  >ii(i  ftfaedanaU,  and  men  ai  rang 

nn  inaction  41.     Nothing  appeare 
[■  whitiona,  01  in  the  del  at  to  the 

■  :  of  delegating  tlie  power  of    'distributi  i 

itrthoritj  independent  of  parliament  ;  l>ut.  as  ■■■■■  i   writ    tbi 

■  ;         raised  in  tint  Dominion  i  i 

■i  ■■  I    ■■  '■■ii  are  report  I 

that  the  ab  ii  ■  -  cti  w  51,  was  deliberately 

it  Is  in  order  to  take  from  parliament  thia  dangerous  power 

jeronsin  the  hands  of  any  majority     and  I 

m  independent  authority.     If  such  was  the 

intention  it  baa  been  persistently  ignored,  and  the 

tribntion  after  both  the  census  of  1871  and  of  1881,  was 

Let  of  th"  Dominion  parliament  in  the  exer- 

iry  legislative  functions ;  and  an  Act  (55-56 

Vice.  11)  has  just  been  nnmrri  bythi  Dominion  parlia nt 

providing  far  the  re-distributioB  consequent  upon  the  census 

of  1891     Am  a  legs]  proposition,  the  power  of  r  1 1  -  - 1  > inion 

pHhament  bo  oonstitnte  itself  the  authority  by  which  the 
.  in,. -nt  is  tn  be  effected,  cannot  lie  doubted    what- 
■■■■■:■  nay  be  said  of  the  impropriety  of  so  doing.     Under 
■'ti'  u    10,   ante,   p,   383,    the    power   of  the    Dominion 
parliament     i"   alter    electoral    districts   is   clearly  estab- 
Edwd.      See    note    'ii     I  i    section    41.      This   section    51 
only  to  the    re-adjustment  of   the   representation 
provinces  nt  hrlyveen  themselves,  and  has  no  refer- 
ence to  the    boundaries  of  the  electoral  districts   in  encli 
province,   and    it   would    appear   therefore    that   the    re- 
adjnstment,    under   this    section,    is   b    matter   merely   of 
ni.itli.-iiMitics.     The   wording  of  section  52  bears  out  this 
a  instruction,  indicating  as  it  does  that  the  "'fixed  quantity 
hi  the  scheme  nt'  representation,  is  the  imiptirtiomttt  repre- 

"  of  the  provi -h.     The  electoral  districts  may  be 

at   any  time  (section  40),  and  the  total  number  of 
cabers  increased  (section  52),  by  the  parliament  of  Canada, 
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"  provided  the  proportionate  representation  of  the  provinces 
prescribed  by  this  Act  is  not  thereby  disturbed." 

\5S35S2t  52.  The  number  of  members  of  the 

commons.  House  of  Commons  may  be  from  time  to 
time  increased  by  the  Parliament  of  Can- 
ada, provided  the  proportionate  represen- 
tation (i)  of  the  Provinces  prescribed  by 
this  Act  is  not  thereby  disturbed. 

(i)  "  The  proportionate  rejyresevtation" — See  note  (i) 
to  section  37,  ante. 

Money  Votes  (i),  Royal  Assent. 

uSK^iux  53.  Bills  for  appropriating  any  part 
of  the  public  revenue,  or  for  imposing  any 
tax  or  impost,  shall  originate  in  the 
House  of  Commons. 

(i)  "  Money  vote*." — The  subject  of  money  votes  relates 
more  particularly  to  parliamentary  procedure  and  practice! 
and  the  subject  will  be  found  fully  discussed  in  Dr.  Bouri- 
not's  work  upon  that  subject  (2nd  ed.,  chapter  XVII).  The 
restriction  provided  for  by  section  54  was  first  introduced 
into  Canada  by  the  Union  Act,  3  &  4  Vic.  c.  35, 
s.  57.  See  Lord  Durham's  report,  p.  34.  The  restric- 
tion is  enforced  by  the  Speaker  upon  a  point  of  order 
taken. 

lio^iVVnonlTv        54,  It   shall    not   be  .lawful   for   the 
v  ottv  House  of  Commons  to  adopt  or  pass  any 

vote,  resolution,  address,  or  bill  for  the 
appropriation  of  any  part  of  the  public 
revenue,  or  of  any  tax  or  impost,  to  any 
purpose  that  has  not  been  first  recom- 
mended to  that  House  by  message  of  the 
Governor-General  in  the  Session  in  which 
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such  vote,  resolution,  address,  or  bill  is 
proposed. 

55.  Where    a    bill    passed    by   the  MisXU. 
Houses  of  Parliament  is  presented  to  the 
Governor-General  for  the  Queen's  assent, 

he  shall  declare,  according  to  his  discre- 
tion, but  subject  to  the  provisions  of  this 
Act  and  to  Her  Majesty's  instructions, 
either  that  he  assents  thereto  in  the 
Queen's  name,  or  that  he  withholds  the 
Queen's  assent,  or  that  he  reserves  the 
bill  for  the  signification  of  the  Queen's 
pleasure. 

(i)  "  Royal  assent." — The  provisions  of  this  and  the 
two  following  sections  have  been  already  fully  discussed ; 
see  ante,  chapter  VII.,  p.  147,  et  seq. 

56.  Where  the  Governor-General  as-  ?*£l<?™£ce 
sents  to  a  bill  in  the  Queen's  name,  he  a8°4Sted°toAby 
shall  by  the  first  convenient  opportunity  General. 
send  an  authentic  copy  of  the  Act  to  one 

of  Her  Majesty's  Principal  Secretaries  of 
State;  and  if  the  Queen  in  Council  within 
two  years  after  the  receipt  thereof  by  the 
Secretary  of  State  thinks  fit  to  disallow 
the  Act,  such  disallowance  (with  a  certifi- 
cate of  the  Secretary  of  State  of  the  day 
on  which  the  Act  was  received  by  him) 
being  signified  by  the  Governor-General, 
by  speech  or  message  to  each  of  the 
Houses  of  the  Parliament,  or  by  proclama- 
tion, shall  annul  the  Act  from  and  after 
the  day  of  such  signification. 


300  THE   B.  N.  A.  ACT — SECS.  57,  58. 

of  Quee^cn  57.  A  bill  reserved  for  the  significa- 
KifrSlferv0^.  tion  of  the  Queen's  pleasure  shall  not 
have  any  force  unless  and  until  within  two 
years  from  the  day  on  which  it  was  pre- 
sented to  the  Governor-General  for  the 
Queen's  assent,  the  Governor-General  sig- 
nifies, by  speech  or  message,  to  each  of  the 
Houses  of  the  Parliament  or  by  proclama- 
tion, that  it  has  received  the  assent  of  the 
Queen  in  Council. 

An  entry  of  every  such  speech,  mes- 
sage, or  proclamation  shall  be  made  in  the 
Journal  of  each  House,  and  a  duplicate 
thereof  duly  attested  shall  be  delivered  to 
the  proper  officer  to  be  kept  among  the 
Records  of  Canada. 

V. — Provincial  Constitutions  (i). 
Kxtcutire  Power  (ii). 

o/ffieir1        58-  For  each  Province  there  shall  be 

Ii"™'.?el"     an    officer   (iii),    styled   the    Lieutenant- 

J'rovinct's.  .  '  * 

Governor  (iv),  appointed  by  the  Governor- 
General  in  Council  by  instrument  under 
the  Great  Seal  of  Canada  (v). 

ii)  "  Pi'ori i><-Htl  const itt'f  ion*." — In  chapter  III.  will  he 
r«»ninl  a  <lis(uissi<>n  of  the  question  how  far  the  pre-Con- 
federation  provincial  constitutions  are  continued  l»y  the 
Ii.  X.  A.  Act.  That  chapter  was  written  in  order  to  show 
that  the  working  principle  of  those  earlier  constitutions 
was  evidently  intended  to  he  continued  in  the  constitutions 
of  the  provinces  as  defined  in  the  B.  X.  A.  Act.  Ever  since 
the  passage  of  that  Act.  there  has  l»een  in  progress  a  peace- 
ful  warfare  as  to  the  position  of  the  provinces  under  our 
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constitutional  system, — a  conflict  not  yet  perhaps  ended 
but  now  become  hopeless  to  those  who  would  deny  the 
full  autonomy  of  the  provinces  in  relation  to  all  those 
matters  which,  by  the  B.  N.  A.  Act,  are  committed  to  the 
legislative  authority  of  the  provincial  assemblies.  In  the 
earlier  stages,  the  attack  was  directed  toward  narrowing 
the  range  of  the  legislative  power  of  the  provinces,  and  this 
phase  of  the  conflict  has  been  already  dealt  with  in  chapter 
X.  At  the  present  time  the  debateable  ground  is  that 
relating  to  the  exercise  of  executive  power  in  connection 
with  the  government  of  the  provinces,  the  contention  of 
those  who  would  belittle  the  executive  "  sphere  of 
authority  "  of  the  provinces  being,  in  effect,  that  under  the 
B.  N.  A.  Act,  there  has  been  a  severance  of  the  functions 
of  government  in  relation  to  some,  at  least,  of  those  subject 
matters  which,  for  purposes  of  legislative  action,  have 
been  committed  to  the  provinces.  In  the  earlier  pages 
of  this  book  we  have  not  hesitated  to  attack  this 
position,  and  further  reference  to  the  question  will  be  found 
in  the  following  notes.  We  should  mention,  however,  that 
the  first  throe  chapters  of  this  book  were  already  in  press 
before  the  report  of  the  judgment  of  the  Judicial  Committee. 
in  Liquidators  of  Maritime  Bank  v.  Receiver  General  of 
New  Brunswick  (Times  L.  R.  Vol.  VIII.,  p.  677)  reached  us, 
and  this  fact  will  account  for  the  lack  of  reference  to  this 
important  decision  as  supporting  the  views  expressed  in 
those  chapters  upon  this  question  of  the  position  of  the 
provinces.  The  particular  point  for  decision  was  as  to  the 
right  of  the  provincial  executive  of  New  Brunswick  to 
claim  the  benefit  of  the  prerogative  right  of  the  Crown  to 
priority  over  other  creditors,  in  the  winding  up  of  the 
affairs  of  the  Bank,  but  the  judgment  of  the  Committee 
deals  with  the  general  question,  and,  as  we  have  already 
intimated,  affirms,  with  final  authority,  the  full  autonomy 
of  the  provinces. 

"The  appellants  conceded  that,  until    the  passage   of  the 
B.  N.  A,  Act,  1867,  there  was  precisely  the  same  relation  between 
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the  Crown  and  the  province  which  now  subsists  between  the 
Crown  and  the  Dominion  ;  but  they  maintained  that  the  effect  of 
the  statute  had  been  to  sever  all  connection  between  the  Crown 
and  the  provinces,  to  make  the  government  of  the  Dominion  the 
only  government  of  Her  Majesty  in  North  America,  and  to  reduce 
the  provinces  to  the  rank  of  independent  municipal  institutions. 
For  these  propositions  their  Lordships  have  been  unable  to  find 
either  principle  or  authority.  Their  Lordships  do  not  think  it 
necessary  to  examine  in  minute  detail  the  provisions  of  the  Act 
of  1867,  which  nowhere  professed  to  curtail  in  any  respect  the 
rights  and  privileges  of  the  Crown,  or  to  disturb  the  relations 
then  subsisting  between  the  Sovereign  and  the  provinces.  The 
object  of  the  Act  was  neither  to  weld  the  provinces  into  one,  nor 
to  subordinate  provincial  governments  to  a  central  authority, 
but  to  create  a  federal  government  in  which  they  should  all  be 
represented,  intrusted  with  the  exclusive  administration  of  affairs 
in  which  they  had  a  common  interest,  each  province  retaining 
its  independence  and  autonomy.  That  object  was  accomplished 
by  distributing  between  the  Dominion  and  the  provinces  all 
powers,  executive  and  lwji*latire9  and  all  public  property  and 
revenues  which  had  previously  belonged  to  the  provinces,  so  that 
the  Dominion  government  should  be  vested  with  such  of  those 
powers,  property,  and  revenue  as  were  necessary  for  the  due  per- 
formance of  its  constitutional  functions,  and  that  the  remainder 
should  be  retained  by  the  provinces  for  the  purposes  of  provincial 
government." 

(ii)  "  Kiwctifirc  /Hrirrr." — In  arriving  at  a  proper  under- 
standing of  the  position  of  the  provincial  executive,  nothing 
is  more  essential  than  to  have  a  definite  idea  of  the  neces- 
sarv  connection  which,  in  any  country  where  the  irovem- 
inent  is  a  L[<>verninent-accordin<'-to-law,  must  exist  between 
the  legislative  and  executive  powers  in  government  :  and 
various  phases  of  this  question  will  he  found  discussed  in 
chapter  I.  (^/>/<\  p.  12,  *-t  .^7.),  chapter  III.  (<n\ff,  p.  45. 
ft  *<'(].y  and  chapter  VI.  (<iott\  142.  et  w/.),  and  in  the  notes 
to  section  J),  a nt<\  and  the  other  notes  to  this  section  5S. 

(iii)   "  Thfi't'  shall  he  hk  itfficrr." — Compare  section    10 
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ante,  and  see  notes  thereto.     See  also  chapter  III.,  ante,  p. 
48,  and  notes  to  section  59,  post. 

(iv)  rc  The  Lieutenant-Governor." — The  Lieutenant- 
Governor  of  a  province  is  the  chief  executive  officer  "  carry- 
ing on  the  government  of  the  province  " — see  section  62, 
jx>*t.  In  some  of  the  cases  will  be  found  discussed  the 
question  whether  or  not  a  Lieutenant-Governor  is  to  be 
considered  a  representative  of  the  Queen.  In  Regina  v. 
Anier  (y),  Harrison,  C.J.,  laid  it  down  that  the  Governor- 
General  is  the  only  officer  named  in  the  B.  N.  A.  Act  who 
answers  that  description — see  notes  to  section  10,  ante;  and 
in  Regina  v.  Bank  of  Nova  Scotia,  in  our  Supreme  Court, 
Mr.  Justice  Taschereau  says  (z) :  "  The  Lieutenant-Gover- 
nors, no  doubt,  in  the  performance  of  certain  of  their  duties 
as  such,  under  the  B.  N.  A.  Act,  may  be  said  to  represent  Her 
Ttfajesty  in  the  same  sense,  and  as  fully,  perhaps,  as  Her 
Majesty  is  represented,  for  instance,  by  justices  of  the  peace, 
constables,  and  bailiffs,  in  the  execution  of  their  duties."  A 
reference  to  chapter  VIII.,  ante,  and  to  the  cases  which 
define  the  position  of  the  Governor  of  a  colony,  will  show 
that  this  description  of  a  Lieutenant-Governor  is  equally 
applicable  to  the  Governor-General.  Both  are  "  officers," 
with  powers,  authorities,  and  functions  distinctly  limited, 
and  they  can  be  said  to  represent  Her  Majesty,  not  in  the 
sense  of  being  Viceroys,  but  only  to  the  extent  to  which 
powers  are  delegated  to  them,  by  virtue  of  their  commis- 
sions, or  under  the  B.  N.  A.  Act.  In  the  very  case  to  which 
we  have  last  referred — The  Queen  v.  Bank  of  Nova  Scotia — 
Mr.  Justice  Strong  points  out  that  the  Queen  is  at  the  head 
of  the  government  of  Canada — see  section  9  and  notes 
thereto.  This  section,  as  was  pointed  out,  is  declaratory, 
and,  so  considered,  it  entirely  agrees  with  what  is  laid 
down  by  the  older  writers  as  to  the  necessary  unity  of 
executive  government  throughout  the  Empire.  "  The  King 
of  England  is  therefore  not  only  the  chief,  but  properly 

(y)  42  U.  C.  Q.  B.  391.  (z)  11  S.  C.  R.  at  p.  24. 
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the  sole  magistrate  of  the  nation ;  all  others  acting  by  com- 
mission from,  and  in  due  subordination  to  him"  (a). 
Anytliing  therefore  which  may  be  said  in  the  way  of 
belittling  the  office  of  Lieutenant-Governor,  is  equally 
applicable  to  the  position  of  the  Governor-General — with 
this  difference,  of  course,  that  the  territorial  sphere  of 
authority  of  the  latter  is  larger,  and  the  range  of  matters 
in  connection  with  which  his  Dowel's  may  be  exercised  quite 
different  from  that  of  a  Lieutenant-Governor.  But  each  of 
these  officers  is  characterized  by  the  B.  N.  A.  Act — see  sec- 
tions 10  and  62 — as  the  chief  executive  officer  "  carrying  on 
the  government "  of  the  Dominion  and  the  provinces  re- 
spectively. Any  officer,  exercising  executive  functions 
anywhere  in  the  British  Empire,  must  act  under  commis- 
sion from  the  Queen,  and,  to  the  extent  indicated  by  his 
commission  and  any  Imperial  statute  in  that  behalf,  does 
represent,  and  act  on  behalf  of  and  in  the  native  of,  the 
executive  head  of  the  Empire.  We  pointed  out  in  the 
notes  to  section  9,  ante}  that  the  Governor-General  of 
Canada  occupies  a  dual  position,  and  the  same  may  be  said 
of  the  Lieutenant-Governor  of  a  province.  In  a  sense,  he 
is  a  member  of  the  executive  staff*  of  the  Dominion  govern- 
ment, as  well  as  executive  head  of  the  province.  But  there 
is  this  difference  to  be  noted  between  his  position,  and  that 
of  the  Governor-General,  namely,  that  while,  on  the  one 
hand,  the  Imperial  parliament  has  legally  unlimited  power 
over  the  Dominion  in  respect  of  every  conceivable  subject 
matter,  and  may  therefore  increase  or  diminish  the  power 
of  a  Governor-General,  the  parliament  of  Canada,  on  the 
other  hand,  cannot  invade  the  legislative  sphere  of  a  pro- 
vincial assembly,  or  interfere  in  relation  to  its  executive 
head.  This  practical  result  therefore  ensues  that  a  Lieuten- 
ant-Governor, once  appointed,  is  subject  to  the  "instruc- 
tions" of  the  Governor-General  only  upon,  at  most,  those 
matters  in  respect  to  which  the  executive  of  the  Dominion 

l<o  Chitty.  p.  4. 
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is  entitled  to  exercise  supervision  over  provincial  legisla- 
tion. As  executive  head  of  a  province,  the  Lieutenant- 
Governor  is  commissioned,  bv  the  B.  X.  A.  Act,  to  "  carrv 
on  the  government  of  the  province":  and  any  attempt  to 
instruct  him  as  to  how  he  should  exercise  the  powers, 
authorities,  and  functions  of  his  office  in  relation  to  matters 
within  the  sphere  of  provincial  authority,  would  be  in 
direct  subversion  of  the  principle  of  provincial  autonomy 
ah  now  authoritatively  declared. 

The  division  of  subject  matters  affected  by  that  Act 
l>eing  exhaustive  (£.  e.,  exhaustive  of  all  matters  over  which 
colonial  legislatures  have  power)  and  exclusive  as  well  (/>), 
the  same  principle  must  be  acknowledged  in  reference  to 
the  division  of  those  matters  for  executive  action.  Most  of 
the  cases  which  have  arisen  under  the  B.  X.  A.  Act  have 
involved  enquiry  as  to  the  position  of  the  dividing  line, 
for  legislative  purposes,  between  Dominion  and  Provincial 
jurisdiction :  but,  as  we  have  always  insisted,  the  ascertain- 
ment of  such  line  is  at  the  same  time  the  ascertainment  of 
th$  line  of  division  for  executive  action.  In  more  recent 
times  the  question  has  arisen  directly  in  reference  to  the 
exercise  of  executive  power,  and  the  courts  of  Ontario  have; 
distinctly  recognized  the  principle  for  which  we  have  been 
contending.  Reference  has  been  made  to  the  limitation  of 
sections  12  and  65  to  statutory  "powers,"  etc.:  and  as  to 
these,  the  provisions  of  the  B.  N.  A.  Act  seem  to  be  per- 
fectly clear.  See  chapter  III.,  ante,  p.  50.  The  dispute 
has  been  in  reference  to  what  may  be  called  prerogatives 
proper,  viz.,  those  powers  connected  with  executive  govern- 
ment which  depend  for  their  efficacy  upon  the  common  law. 

In  1887,  the  Legislative  Assembly  of  Ontario  passe*  I 
"an  Act  respecting  the  executive  administration  of  the  laws 
of  this  province,"  making  provision  its  to  the  exercise  of 
executive  authority  in  connection  with  these  common  law 
prerogatives.     The  question  of  the  validity  of  this  Act  wits 

(b)  Bee  Chapter  X. 
Cam.  Con.— 20 
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submitted  to  the  Divisional  Court  of  the  Chancery  Division, 
which  decided  in  favor  of  its  validity,  and  an  appeal  to  the 
Court  of  J  Appeal  for  Ontario  was  dismissed.  The  Act  was 
distinctly  limited  to  executive  action  in  connection  with 
those  subject  matters  over  which  the  provincial  legislative 
assembly  has  jurisdiction,  and  (construing  the  Act  an  so 
limited)*the  courts  decided  that,  although  possibly  the  Act 
was  unnecessary,  it  could  not  be  said  to  be  xdtni  vires. 
The  position  may  be  summed  up  in  the  language  of  Mr. 
Justice  Burton  (c): 

"  I  bave  always  been  of  opinion  that  tbe  legislative  and 
executive  powers  granted  to  the  province  were  intended  to  be 
co-extensive,  and  that  tbe  Lieutenant-Governor  became  entitled, 
rirtute  officii,  and  without  express  statutory  enactment,  to  exer- 
cise all  prerogatives  incident  to  executive  authority  in  matters  in 
which  provincial  legislatures  Jiave  jurisdiction  ;  that  he  had  in 
fact  delegated  to  bim  tbe  administration  of  tbe  royal  prerogatives 
as  far  as  they  are  capable  of  being  exercised  in  relation  to  the 
government  of  the  provinces,  *3  fully  as  the  Governor- General 
has  the  administration  of  them  in  relation  to  the  government  of 

the   Dominion In  my  view,  no  legislation   was 

necessary,  but,  to  remove  doubts,  such  an  Act  seems  desirable 
and  free  from  objection." 

Reference  should  no  v  be  added  to  the  passage  from  the 
judgment  of  the  Privy  Council  quoted  in  note  (i)?  mtU-. 
p.  302,  and  to  the  further  passage  quoted  in  the  next  note. 
See,  also,  notes  to  section  ()f),  post,  as  to  the  position  of  the 
Lieutenant-Governor  in  relation  to  the  provincial  assem- 
blies, where  we  have  endeavored  to  make  clear  that  the 
Queen  is  a": constituent  branch  of  such  assemblies,  lieing 
represented  therein  by  the  Lieutenant-! Governor,  just  as  she 
is  represented  in  the  Dominion  parliament  by  the  Governor- 
General. 

(v)  "AjfjHti iitrtf  1>;i    the   (i<>r(  r ,u>r-(ic itcrnl,  etc. — Much 
stress  lias  been  laid  up  »n  this  clause  in  support  of  the  coll- 
ie) Atty.-Genl.  for  Canada   v.  Atty.-Ge:il.   of  Ont.,   ly  O.  A.   R.    at 
p.  38. 
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tention  that  a  Lieutenant-Governor  is  not  a  representative 
of  the  Crown,  but  of  the  Governor-General.  The  following 
extract  from  the  judgment  of  the  Judicial  Committee  of  the 
Privy  Council  in  Liquidators,  &c.  v.  Receiver-General  of 
New  Brunswick,  will  show  how  the  question  has  been 
finally  disposed  of : 

"  The  appellants  ....  relied  upon  the  fact  that, 
whereas  the  Governor- General  of  Canada  is  directly  appointed  by 
the  Queen,  the  Lieutenant-Governor  of  a  Province  is  appointed, 
not  by  Her  Majesty,  but  by  the  Governor-General,  who  has  also 
the  power  of  dismissal.  If  the  Act  had  not  committed  to  the 
Governor- General  the  power  of  appointing  and  removing  Lieu- 
tenant-Governors, there  would  have  been  no  room  for  the  argu- 
ment, which,  if  pushed  to  its  logical  conclusion,  would  prove  that 
the  Governor-General,  and  not  the  Queen,  whose  viceroy  he  is, 
became  the  sovereign  authority  of  the  province  whenever  the 
Act  of  1867  came  into  operation.  But  the  argument  ignores  the 
fact  that  by  section  58  the  appointment  of  a  provincial  Governor 
is  made  by  the  '  Governor-General  in  Council,  by  instrument 
under  the  Great  Seal  of  Canada,'  or,  in  other  words,  by  the 
executive  government  of  the  Dominion  which  is  by  section  9 
expressly  declared  'to  continue  and  be  vested  in  the  Queen/ 
There  is  no  constitutional  anomaly  in  an  executive  officer  of  the 
Crown  receiving  his  appointment  at  the  hands  of  a  governing 
body  who  lift  re  no  power  and  no  functions  e.rcejtl  oh  reprrwntatires  of 
the  Crown.  The  Act  of  the  Governor-General  and  his  council 
in  making  the  appointment  was,  within  the  statute,  the  Act  of 
the  Crown  ;  and  a  Lieutenant-Governor,  when  appointed,  was 
as  much  the  representative  of  Her  Majesty  for  all  purposes  of 
provincial  government,  as  the  Governor- General  himself  was  for 
all  purposes  of  Dominion  government  .  .  .  . 
and  the  decisions  in  Mercer  v.  Attorney-General  of  Ontario 
(8  App.  Ctus.  767),  St.  Catherines  Milling  Co.  v.  The  Queen 
(14  App.  Cas.  46),  and  Attorney-General  of  British  Colum- 
bia v.  Attorney -General  for  Canada  (14  App.  Cas.  295),  are 
referred  to  by  the  Committee  as  "  based  upon  the  general 
recognition  of  Her  Majesty's  continued  sovereignty  under 
the  Act  of  1867." 
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that  it  may  perhaps  be  advisable  for  the  Imperial  authori- 
ties to  reconsider  the  "  instructions  "  above  referred  to. 

Lu£t!2£tr         60-  The  salaries  of  the  Lieutenant- 
Governors.     Qovernors  shall  be  fixed  and  provided  by 
the  Parliament  of  Canada. 

of^eufenant        61-    Every     Lieutenant  -  Governor, 
Governor,      gjjjj^  before  assuming  the  duties  of  his 

office,  make  and  subscribe  before  the 
Governor- General  or  some  person  author- 
ized by  him,  oaths  of  allegiance  and  office 
similar  to  those  taken  by  the  Governor- 
General. 

Xov^ons        62-  The  provisions  of  this  Act  refer- 
LfeeuteSfnt-    ring  to  the  Lieutenant-Governor  extend 

Governor. 

and  apply  to  the  Lieutenant-Governor  for 
the  time  being  of  each  Province  or  other 
the  chief  executive  officer  or  administrator 
for  the  time  being  carrying  on  the  govern- 
ment (i)  of  the  Province,  by  whatever 
title  he  is  designated. 

(i)  "CtirryiiH/  on  the  (/orernment  of  the  prorincc" — 
Sec  notes  to  section  10,  ante,  p.  254,  and  to  section  5N,  ante, 
p.  303.  The  word  "  government,"  in  its  widest  sense,  com- 
prises the  exercise  of  both  the  law-making  and  the  law- 
executing  power,  but  here  it  has  more  particular  reference 
to  the  exercise  of  the  executive  powers  of  government,  the 
legislative  powers  of  a  Lieutenant-CJovemor  being  exercis- 
able only  in  connection  with  the  legislative  assembly.  See 
section  ()}),  post. 

;^xecuuiveut        63-  The  Executive  Council  (i)  of  On- 
oatario  and    tario  and  of  Quebec  shall  be  composed  of 

Q  icl>ec.  .  r 

such  persons  as  the  Lieutenant-Governor 
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from  time  to  time  thinks  fit,  and  in  the 
first  instance  of  the  following  officers, 
namely: — the  Attorney-General  (ii),  the 
Secretary  and  Registrar  of  the  Province, 
the  Treasurer  of  the  Province,  the  Com- 
missioner of  Crown  Lands,  and  the  Com- 
missioner of  Agriculture  and  Public 
Works,  with,  in  Quebec,  the  Speaker  of 
the  Legislative  Council  and  the  Solicitor- 
General. 

(i)  "  Executive  Council.'1 — Compare  section  11,  and  see 
notes  thereto,  ante,  p.  255.  Since  1867,  the  Executive 
Council  of  Ontario  has  be'en  increased  by  the  addition  of  a 
Minister  of  Education  and  a  Minister  of  Agriculture.  See 
section  92,  sub-section  1,  and  notes  thereto. 

(ii)  "  Tlie  Attorney -General." — The  position  of  a  pro- 
vincial Attorney-General  will  be  found  discussed  in  Attor- 
ney-General v.  Niagara  Falls  International  Bridge  Co.,  20 
Grant,  34;  Attorney-General  v.  International  Bridge  Co., 
28  Grant,  65,  6  O.  A.  R.  537;  and  in  Mousseau  v.  Bate,  27 
L.  C.  Jurist,  153.  In  the  first  case,  it  was  held  by  Mr. 
Justice  Strong,  that  the  Attorney-General  of  a  province  is 
the  officer  of  the  Crown  who  is  considered  as  present  in 
the  courts  of  the  province  to  assert  the  rights  of  the 
Crown,  and  of  those  who  are  under  its  protection,  and  that 
the  provincial  Attorney-General,  and  not  the  Attorney - 
General  for  the  Dominion,  is  the  proper  party  to  file  an 
information  when  the  complaint  is,  not  of  an  injury  to 
property  vested  in  the  Crown  as  representing  the  govern- 
ment of  the  Dominion,  but  of  a  violation  of  the  rights  of 
the  public  of  a  province.  The  information,  in  that  case, 
was  in  respect  of  a  nuisance  caused  by  the  defendant 
company's  interference  with  a  railway  incorporated  prior  to 
1867.  In  the  second  case  it  was  held  by  the  Court  of 
Appeal,  reversing  the  judgment  of  Spragge,  C,  that  the 
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non-compliance  by  a  company,  incorporated  by  an  Act  of 
the  Dominion  parliament,  with  the  terms  of  such  Act,  such 
non-compliance  operating,  as  was  alleged,  to  the  detri- 
ment of  the  locality  in  which  the  work  was  being  carried 
on,  could  not  be  the  subject  matter  of  an  information  at 
the  instance  of  the  provincial  Attorney-General.  In  Mous- 
seau  v.  Bate,  decided  in  Quebec  (1883),  it  was  held  that 
proceedings  in  the  nature  of  a  set.  fa.  to  set  aside  letters 
patent  of  invention,  issued  under  the  Dominion  Patent  Act. 
cannot  be  instituted  in  the  name  of  the  Provincial  Attorney- 
General,  but  can  only  be  legally  taken  by  the  Attorney- 
General  for  the  Dominion.  See  further,  upon  this  last 
subject,  the  notes  to  sub-section  22  of  section  91,  />o*f. 
It  has  been  practically  conceded  by  the  Dominion  govern- 
ment that  a  provincial  Attorney-General  properly  repre- 
sents the  Crown  in  criminal  prosecutions  before  provincial 
courts,  but  so  far  as  we  are  aware  there  has  been  no 
judicial  determination  of  the  point.  It  seems  difficult  to 
appreciate  the  distinction  between  proceedings  in  respect 
of  a  breach  of  criminal  law,  and  proceedings  founded 
upon  a  breach  of  "  patent"  law.  Dominion  statutes,  how- 
ever, expressly  recognize  the  intervention  of  a  provincial 
Attorney-General  in  the  former  class  of  cases.  See  Abraham 
v.  The  Queen,  6  S.  C.  R.  10. 

As  to  the  liability  of  members  of  the  Executive  Coun- 
cil for  acts  done  by  them  in  the  performance  of  their  duties 
as  such,  see  Molson  v.  Chapleau  (3  Cart.  360),  where  their 
non-liability  is  distinctly  affirmed.  This  latter  subject  is, 
however,  while  no  doubt  a  question  of  constitutional  law, 
so  fully  treated  of  by  other  writers,  that  it  is  not 
deemed  advisable  to  enter  upon  it  here.  See  Brooms 
Constitutional  Law,  p.  521,  et  xeq,;  Forsyth's  Opinions  on 
Constitutional  Law,  p.  85  :  and  see  also  the  Musk  ok  a  Mill 
Co.  v.  The  Queen,  28  Grant,  503 :  O'Brien  v.  The  Queen, 
4  S.  C.  R.  529 ;  re  The  Massey  Manufacturing  Co.,  13 
O.  A.  R.  44<) ;  and  re  Bell  Telephone  Co.,  9  O.  R.  339. 
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64-  The  Constitution  of  the  Execu-  §£$?"£« 

..  i      ,i         •i#  i/  xT-      t*  •     *  £  of  Nova  Scotia 

tive  Authonty  m  each  of  the  Provinces  of  aud  New 
Nova  Scotia  and  New  Brunswick  shall, 
subject  to  the  provisions  of  this  Act  (ii), 
continue  as  it  exists  at  the  Union  until 
altered  under  the  authority  of  this  Act 
(iii). 

(i)  The  early  constitutions  of  the  Maritime  Provinces 
will  be  found  treated  of  in  chapter  II.,  ante.  In  chapter 
III.  we  have  pointed  out  the  importance  of  this  section, 
taken  in  connection  with  section  88,  as  showing  that  in  the 
Maritime  Provinces  at  least,  the  old  provincial  constitutions 
are  continued;  the  sphere  of  their  authority  being,  of 
course,  under  the  B.  N.  A.  Act,  limited  to  a  smaller  range 
of  matters.     See  also  notes  to  section  58,  ante. 

(ii)  "  Subject  to  the  provisions  of  this  Act" — That  is  to 
say,  subject  to  the  change  in  the  mode  of  appointment  of 
the  executive  head  of  the  province,  and  subject  also  to 
those  provisions  of  the  B.  N.  A.  Act,  which  limit  the  pro- 
vincial sphere  of  authority.  These  are  the  only  provisions 
"of  the  Act  which  in  any  way  limit  the  full  operation  of 
this  section,  unless  perhaps  the  group  of  clauses  which  deal 
with  the  division  of  assets — see  section  102,  et  seq,  post, — 
may  be  said  to  be  provision  relating  to  the  provincial 
constitutions.  See  particularly  the  notes  to  the  won  I 
"  royalties  "  in  section  109. 

(iii)  "  Until  altered  under  the  authority  of  this  Act.'' — 
That  is  to  say,  until  altered  by  the  provincial  legislative 
assemblies,  under  section  92,  sub-section  1.  See  notes 
thereto. 

65-  All  powers,  authorities,  and  func-  X™<££h? 

a*  i_  •    i_  "i  a      i       i»    ii         t>      i  •        Lieutenant- 

tions  which  under  any  Act  of  the  Parlia-  Governor  of 

Ontario  or 

nient  of  Great  Britain,  or  of  the  Parlia-  °^ue,bec,*itn 

7  advice  or 

ment  of  the  United  Kingdom  of  Great alone(" 
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Britain  and  Ireland,  or  of  the  Legislature 
of  Upper  Canada,  Lower  Canada,  or  Can- 
ada, were  or  are  before  or  at  the  Union 
vested  in  or  exeroiseable  by  the  respective 
Governors  or  Lieutenant-Governors  of 
those  Provinces,  with  the  advice,  or  with 
the  advice  and  consent,  of  the  respective 
Executive  Councils  thereof,  or  in  con- 
junction with  those  Councils,  or  with  any 
number  of  members  thereof,  or  by  those 
Governors  or  Lieutenant-Governors  in- 
dividually, shall,  as  far  as  the  same  are 
capable  of  being  exercised  after  the  Union 
in  relation  to  the  Government  of  Ontario 
and  Quebec  respectively,  be  vested  in  and 
shall  or  may  be  exercised  by  the  Lieuten- 
ant-Governor of  Ontario  and  Quebec 
respectively,  with  the  advice  or  with  the 
advice  and  consent  of  or  in  conjunction 
with  the  respective  Executive  Councils, 
or  any  members  thereof,  or  by  the  Lieu- 
tenant-Governor individually,  as  the  case 
requires,  subject  neverthless  (except  with 
respect  to  such  as  exist  under  Acts  of  the 
Parliament  of  Great  Britain,  or  of  the 
Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland),  to  be  abolished 
or  altered  by  the  respective  Legislatures 
of  Ontario  and  Quebec  (ii). 

(i)  See  notes  to  section  12.  n  i\tc  p.  25(>:  and  see  also  chap- 
ter 111.,  p.  4tt,  ft  sfff.  The  powers  here  referred-  to  are 
statutory  powers.  Xo  such  provision  is  made  in  reference 
to   Nova  Scotia  and  New  Brunswick,  nor  in  the  Orders  in 
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niL'il  admitting   Prince    Edward    Island    and    British 
Columbia  to  the  Dominion      Owing  to  the  division  of  (Old) 
into  Ontario  and  Quebec,  it  was  necessary  bo  pro- 
tin  exercise  of  the  powers,  etc,  which  badthereto- 

■  i'  been  exercised  by  the  Governor  or  Lieutenant- 
lovernoE  of  tin-  old  provincee;  and  by  section  1-2,  alt 
mil  powers  are  vested  in  the  Governor-General,  -so  fur 
■;  licitm;  rxi'i-fised  in  relation  to 
the  government  of  Canada,  while,  by  this  Beetion,  the 
very  name  powers,  in  their  entirety,  are  noted  in  the 
Lieufcenant-Oovernorfl  of  Ontario  and  Quebec  respectively. 

■  riiims  t : i k k ■  1 1  [.-ji'tliiT.  i.-ff'i-ct  no  division  of  power 
but  provide  simply  for  the  exercise  of  the  same  powers  in 

■  '  eres  of  authority  created  by  the  B.  X.  A. 

Gibson  v.   McDonald  (rf),  Mr.  Justice  O'Connor, 

ighl  difference  in  the  wording  of  this  section, 

i-ii   with  section   12, — the  words  "  as  Far  as  the 

mm  continue   in  existence,"  which  appear   in    the    12tb 

b  ing  omitted   from  tin-  65th  section — indicating, 

in   iiin  opinion,  that   a  ime  powers  continued  to  exist  in 

relation  t'.  tin-   Dominion,  and  were  vested  therein,  which 

iH  not  continue  to  exist  in  relation  to  the  provinces.     It 

is  difficult  t  ■  imagine  what  idea  in  the  mind  ot  the  drafts- 

■  i  this  difference  in  phraseology.     'I'll''  g  ivernm  *nt^ 

■  minimi  and  of  the  provinces  of  Ontario  and  <A>n*-l  nt- 
ii:  a  sense,  new  creations.     The  exercise  of  th"><- 

■  a-.,  in  relation  to  the  government  of  tin.'  Dominion 

Uimwtiwi  of  them,  while,  inn  si-ns.r 

:"'  bo  spoken  "I"'  in  relation  o<  the  governments  ->'i 

nji  l.v  thi'   11.   N.    A.    Act.  in  Ontario  and  Quebec.     It  i^ 

ill   !"  iis-i-n  ,in\    ilitil'ii'tifi'  in  i no i tiling  to  the  two 

■  .win-   to  tliis  difference   in   phraseology      Their 

■  u    that  iill  these  powers,  etc.,  are  to 

executive  head  of  the  Dominion  and  of 

-■■■  incial  govern nt,  so  far  as  they  are  capable  of 
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l>eing   exercised  in  relation  to  those  governments  respec- 
tively. 

The  fact  that  the  B.  N.  A.  Act  does  effect  a  clear  division 
of  the  "  sphere  of  authority,"  seems  not  to  have  been  appre- 
ciated in  Regina  v.  Amer  (<hl),  where  Mr.  Justice  Wilson 
treats  these  two  sections  as  vesting  the  same  power  in  the 
Governor-General  and  a  Lieutenant-Governor  iv  referevrc 
fo  the  same  mibject  matter.  In  view  of  the  subsequent 
discussions  which  have  taken  place  in  reference  to  the 
scheme  of  the  B.  N.  [A.  Act,  the  words  which  we  have 
italicized,  would  seem  to  l>e  an  incorrect  construction  of 
these  two  sections. 

In  Attorney-General  for  Quebec  v.  Reed  (8  S.  C.  R.  408, 
affirmed  on  appeal,  10  App.  Cas.  141  \  it  was  contended  that 
the  Quebec  Act,  43  &  44  Vic.  c.  9,  which  imposed  a  duty, 
to  be  paid  in  stamps,  upon  every  "  exhibit "  filed  in  court  in 
any  action  depending  therein,  might  be  supported  under 
C.  S.  L.  C,  c.  109,  section  32,  which  gave  to  the  government 
of  (Old)  Canada,  power  to  impose  by  Order  in  Council  such 
a  duty  on  exhibits.  This  contention  is  thus  disposed  of  in 
the  judgment  of  the  Judicial  Committee  of  the  Privy 
Council  : 

"  With  regard  to  the  third  argument,  which  was  founded 
upon  the  05th  section  of  the  Act,  it  was  one  not  easy  to  follow, 
but  their  Lordships  are  clearly  of  opinion  that  it  cannot  prevail. 
The  Goth  section  preserves  the  pre-existing  powers  of  the  Gover- 
nors or  Lieutenant-Governors  in  Council  to  do  certain  things 
not  there  specified.  That  however  was  subject  to  a  power  of 
abolition  or  alteration  by  the  respective  legislatures  of  Ontario 
and  Quebec,  with  the  exception  of  course  of  what  depended  on 
Imperial  legislation.  Whatever  powers  of  that  kind  existed,  the 
Act  with  which  their  Lordships  have  to  deal  neither  abolishes 
nor  ukers  them.  It  does  not  refer  to  them  in  any  manner  what- 
ever. It  is  said  that  aniang  those  powers,  there  was  a  power, 
not  taken  away,  to  lay  taxes  of  this  very  kind  upon  legal  pro- 
ceedings in  the  courts,  not  for  the  general  revenue  purpose  of  the 

(<id)  42  U.  C.  Q   B.  31)1. 
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province,  but  for  the  purpose  of  forming  a  special  fund  called 
'The  Building  and  Jury   Fmid,"  which  was  appropriated   for 
-   connected  with  the  administration  of  justice.      Whit 
ii  'lone  here  is  quite  a  different,  tiling.     It  is  not  in  ud  of 
I  ting  and  Jury  Fund.     It  is  a  legislative   Act. 
I  ranee  whatever  to  those  powers;   if  thej    still    exist, 
.[Hits  collateral  to  them:  and,  if  the;  still  exist,  ii    is  capable 
exercised  concurrently  with  them." 
See  Farther  m  to  thi;-  im-"    s.rnun  n2.  niK-section   - 
I'll  ■  power  of  the  Lieutenant-Governor  toimp  ee,  by  Order 
in  Council,  such  ta\  ae  was  in  question  in  Attorney-General 
\.  Reed,  has  been  entirely   .  1 1  ■  i  ■ .  _^-.  1  c .  -■  I    l.y  the  limitation  of 
provincial  powers  of  taxation  to  direct-taxation  :  a  limita- 
tion which,  it  is  submitted,  applies  to  all  the  revenue  pro- 
powers  of  provincial  governments.     This  point  bt 
d  to,  lnii  not  decided  in  Attorney-Genera]  v.  Reed  . 
-  "  m  App,  i  iis.  at  p.  !4.j.     A  reference  to  thejudgmentof 
(Jwynne,  J_  in  the  Supreme  Court — Met-  8  S.  (.'.  H.,  at  p, 
432 — will  show  that,  in  his  view,  thin  limitation  does  *■> 
apply.     .See.    also,    the   decisions  of  the   Manitoba  Courts 
i  to  in  the  notes  to  sub-section  '2  of  section  92,  t""' 
In  Lenoir  v.  Ritchie  (3  8.  C.  R.  575)  the  question  of  the 
of  the  Nova  Scotia  Provincial  Assembly  to  author- 
LientenaruVGovernor  to  appoint  Queen's  Counsel, 
assign  precedence,  as  between  those  Queen's  Coun- 
ppointed  by  the  Dominion  Government,  wnn 
ration.     Before   Confederation,   the  ujuestion 
regulated    by   any  statutory  enactment,  hut  tbe 
Lien  tenant-Governors  of  the  various  prov- 
inces had  beet]  in  the  habit  of  exercising  tbe  prerogative  of 
■■■vn  in  this  regard.     After  Confederation,  the  gov- 
of    tin'    Dominion    claimed    thai    the    G 

tentative  of   Her  Majesty   in  Canada,  was 

this  prerogutivi .      It  was  treated 

ua  falling  within   the  clas  ivee   rested   iu  the 

luntaiu  of  honour — treated  so  tospeab  as   ■ 

t-large,    m 'i    cnunected    with    any    particular 
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department  of  executive  government.  If  this  be  its  proper 
position,  it  is  hard  to  see  how  any  colonial  officer  can  exer- 
cise such  prerogative.  All  the  other  prerogatives  which  fall 
within  this  category  are  treated  as  prerogatives  pertaining 
to  matters  of  Imperial  concern,  such  as,  for  instance,  the 
appointment  of  knights,  baronets,  etc.,  etc.  If,  on  the 
other  hand,  the  prerogative  is  one  connected  with  the  ad- 
ministration of  justice,  it  would  appear  that  it  is  one 
proper  to  be  exercised  both  by*  the  Governor-General  and 
the  Lieutenant-Governors  of  the  various  provinces — by  the 
former  in  relation  to  courts  of  Dominion  creation,  by  the 
latter  in  connection  with  provincial  courts.  It  is  laid  down 
in  all  the  books  that  members  of  the  Bar  are  "  officers  "  of 
the  courts,  and  the  assignment  of  precedence  to  certain  of 
those  members,  would  seem  to  be  a  matter  relating  either « 
to  the  organization  of  the  courts  or  to  procedure  therein. 
In  Lenoir  v.  Ritchie,  it  was  not  necessary  to  the  determina- 
tion of  that  case  to  decide  whether  or  not  a  Lieutenant- 
Governor  is  entitled  to  exercise  this  prerogative — the 
question  there  involved  being  as  to  the  precedence  given  to 
provincial  over  Dominion  Queen's  Counsel.  At  the  same 
time,  some  of  the  judges,  both  in  the  Nova  Scotia  courts  and 
in  the  Supreme  Court  of  Canada,  expressed  very  decided 
views  against  the  right  of  the  Lieutenant-Governor  to  exer- 
eise  the  prerogative  in  any  case.  The  question  is  now 
standing  for  argument  before  the  Court  of  Appeal  for 
Ontario.  Subject  to  the  assignment  of  this  prerogative  t<> 
its  proper  place  in  connection  with  executive  government — 
to  defining  the  subject  matter  within  which  it  properly 
falls — the  general  principle  which  must  govern  in  regard  t<» 
all  these  questions  of  '"prerogative''  would  now  seem  to  K- 
authoritativelv  stated  in  the  judgment  of  the  Privv  (nun- 
cil  in  Liquidators  of  Maritime  Hank  v.  Receiver-General  of 
New  Brunswick.     See  notes  to  section  5<S.  antr. 

(ii)    "  Sahject  in  hr  itbol  is/ii'tl   or  itltrrrJ  by  tilt'   rrsih-ft  i  >v 

h t/tsluf  a /v.s'  nf  Oiitiirm  ii inl  (Jurhn  .  — See  notes  to  section 
12.  tiitfr.  p.   2.r>7  :  also  to  section   1 2i>.  jtust.      The  decision 
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in  Dobie  v.  Temporalities  Board,  7  App.  Cas.  136,  is 
directly  applicable  to  the  interpretation  of  these  two  sec- 
tions, 12  and  65.  All  the  various  subject  matters  in  respect 
to  which,  before  Confederation,  these  "powers,  authorities, 
and  functions "  could  be  exercised,  are,  by  the  effect  of 
these  sections,  divided,  and,  in  relation  to  each  division,  all 
these  powers,  etc.,  are  vested  in  the  executive  head  of  the 
Dominion  and  of  each  province  respectively.  But  in 
respect  to  each  division,  the  Dominion  parliament  or  the 
provincial  legislative  assembly  may  abolish  or  alter  these 
powers  in  such  fashion,  and  to  such  extent,  as  may  be 
thought  necessary  to  the  proper  government  of  the  Domin- 
ion or  the  province,  as  the  case  may  be.  The  holding  in 
Dobie  v.  Temporalities  Board  is  thus  expressed  in  the 
head-note  : 

44  The  powers  conferred  by  the  B.  N.  A.  Act,  1867,  section 
129,  upon  the  provincial  legislatures  of  Ontario  and  Quebec  to 
repeal  and  alter  the  statutes  of  the  old  parliament  of  Canada,  are 
precisely  co-extensive  with  the  powers  of  direct  legislation,  with 
which  those  bodies  are  invested  by  the  other  clauses  of  the  Act 
of  1867. " 

See  further  as  to  this  section,  Attorney-General 
(Canada)  v.  Attorney-General  (Ontario),  20  ().  R.  222: 
affirmed  in  appeal,  19  O.  A.  R.  31. 


66-  The  provisions  of  this  Act  refer-  #*»"* 


lication 
provisions 
referring  to 


ring  to  the  Lieutenant-Governor  in  Uoun-  ueutenant- 

-i      i       ii     i  t  r  Governor  in 

cu  shall  be  construed  as  referring  to  the  council. 
Lieutenant-Governor  of  the  Province  act- 
ing by  and  with  the  advice  of  the  Execu- 
tive Council  thereof  (i). 

(i)  Compare  section  13,  ante,  p.  25N.  A  reference  to 
section  65,  suggests  that  there  may  possibly  be  powers 
vested^  in  the  Lieutenant-Governor  of  a  province  which  he 
may  exercise  individually ;  that  is  to  say,  that  his  exercise 
of  such  powers,  even  contrary  to  the  advice  of  the  Execu- 
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ti  ve  Council,  would  be  legally  valid.  So  far  as  the  B.  N.  A. 
Act  itself  is  concerned,  the  only  powers  which  a  Lieutenant- 
Governor  mav  exercise  otherwise  than  bv  Order  in  Council, 
are : — those  conferred  by  section  63,  in  reference  to  the  ap- 
pointment  of  members  of  the  Executive  Councils  of  Ontario 
and  Quebec :  by  section  72,  in  reference  to  the  appointment 
of  Legislative  Councillors  in  Quebec  ;  by  sections  82  and  85, 
in  reference  to  the  summoning  and  dissolving  of  the  pro- 
vincial Legislative  Assembly ;  and  by  section  90,  the  giving 
or  withholding  of  the  assent  of  the  Crown  to  bills  passed 
by  the  Legislative  Assembly.  But,  with  regard  to  all  of 
these,  with  the  exception  of  the  last  named,  the  "  conven- 
tions of  the  constitution  "  which,  as  we  have  shown,  are  as 
fully  operative  within  Canada,  in  relation  to  the  various 
governments  here  existing,  as  in  relation  to  the  parliament 
of  the  United  Kingdom,  require  that  all  such  acts  must  be 
done  upon  the  advice  of  ministers  having  the  confidence  of 
the  legislature  of  the  province.  As  to  the  appointment 
of  members  of  the  Executive  Council,  the  Lieutenant- 
Governor  must  ex  necessitate,  so  far  as  the  legal  position  is 
concerned,  appoint,  without-advice,  the  new  members  upon 
the  defeat  and  resignation  of  an  entire  administration,  but 
even  in  such  cases,  the  in-coming  ministrv  or  Executive 
C  >uncil  must  accept  entire  responsibility  for  the  acts  of  the 
Lieutenant-Governor  in  connection  with  the  formation  of 
the  new  Executive  Council.  With  regard  to  the  giving  or 
withholding  of  the  assent  of  the  Crown  to  bills  passed  by  the 
Legislative  Assembly  of  a  province,  a  Lieutenant-Governor 
acts  as  a  member  of  the  Dominion  executive  staff,  or,  at  all 
events,  is  supposed  to  be  subject  to  "  instructions  "  from  the 
Gnvenmr-Ueneral,  although,  in  practice,  the  supervision  of 
provincial  legislation  entrusted  to  the  Dominion  executive 
is  exercised  after  the  event,  bv  "  disallowance,"  rather  than 
before  the  event.  b\-  'instructions"  to  withhold  the 
Crown's  assent.  See  notes  to  section  5S,  outt,  for  some 
further  observations  as  to  the  position  of  a  Lieutenant- 
(i  >vernor  in  relation  to  the  federal  executive. 
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67-  The  Grovernor-Gener&l  in  Coun- ^"{S'*™" 

cil    may   from   time   to   time   appoint   an  5iS*u»»*o'i- 

nistrator   to  execute   the  office   and 
functions,  of  Lieutenant-Governor  during 
b  enofij  illness,  or  other  inability  (i). 
)ii  Widi  tins  section  compare  section  14,  ant*,  which 
1  with  the  Letters  Paten  U  empowers  the  <  kivernor- 
al    to  appoint   ii   Deputy  Governor-General     Thia 
it   will   be  noticed,  conveys  no  such  power  to  h 
Lieutenant-Governor,  and  us  to  him,  therefore,  the  maxim 
-   Hon   potest  <l'!':i<"'>  appliea      We  do  not  over- 
look the  role  of  taw  that  a  colonial   legislature  has  as  full 
power  to  alter  and  mould  the  U:r  pri'ruytir.i  in  the  colony 
the  Imperial  parliament  in  Great  Britain;  but,  on 
:  hand,  tli"  provisions  of  section  5)2,  sub-section  1, 
the  overlooked.  See  notes  to  that  sub-section,  which 
expressly  prohibits  a  provincial  legislature  from    umend- 
nrovincbU  constitution  "as  regards  the    office   of 
ant-Governor." 
Reference  has  already  Ijeen  made  to  Attorney-Genera! 
Attorney-General  (Ont.)  (i  I,  in  which  there  aros.' 
inasjon  the  question  of  the  power  of  a  provincial 
■-  t  ■  rest  in  the  Lieutenant-Governor  powers  in  con- 
:.   with  the    Executive  government  of  the  provinc; 
other  than  t how  expressly  vested  in  him  by  section  65  of  the 
l  X  A.  Act  See  ante,  p.  305.    The  language  of  the  various 
do  delivered  opinions  in  that  case  supports  the 
-  the  power  in  a  provincial  assembly — to 
I;       :    C. — to  impose  upon  a  Lieutenaut- 
■  tecative  functions  "germane  to  the  office. 
a  nt  decision  of  the  Pi  ivy  Council  already 
lUgned  in  this  case  would  appeal 
Mr  Justice  Burton  considered  it,  unneces- 
bal  different  question  is  suggested  by  thin 


0.  A.  B.  II. 

■ 
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section  67,  taken  in  connection  with  sub-section  1  of  section 
92,  conferring  upon  provincial  legislatures  power  to  amend 
the  provincial  constitution  "except  as  regards  the  office  of 
Lieutenant-Governor." 

During  the  last  illness  of  the  late  Lieutenant-Governor 
Campbell,  an  Order  in  Council  was  passed  appointing  a 
Deputy  Lieutenant-Governor,  and  this  action  on  the  part  of 
the  provincial  government  gave  rise  to  considerable  discus- 
sion. It  is  understood  that  the  Attorney-General  of 
Ontario  prepared  a  "  state  paper  "  in  support  of  this  action 
of  his  government,  but  this  we  have  not  seen.  A  Lieuten- 
ant-Governor— standing  as  he  does  in  the  same  relation  to 
the  government  of  a  province  as  the  Governor-General  does 
in  relation  to  the  government  of  the  Dominion — has  vested 
in  him  the  appointment  of  all  subordinate  executive  officers 
throughout  the  province,  but  we  do  not  see  how  this  could 
extend  to  authorize  the  appointment  of  a  deputy.  Under  the 
B.  N.  A.  Act  this  would  seem  to  be  clear,  that  the  executive 
head — the  person  carrying  on  the  government — of  a  prov- 
ince is  to  be  one  link  in  the  chain  of  federal  connection 
between  the  provinces  and  the  Imperial  government,  and  hi> 
tenure  of  office  is  (section  ">!))  during  the  pleasure  of  the 
Governor-General,  subject  to  certain  restrictions  upon  the 
exercise  of  the  power  of  removal,  already  adverted  to. 
This  would  seem  to  be  one  of  those  essentials  in  connection 
with  the  office  of  a  Lieutenant-Governor  which  a  provincial 
legislature  cannot  alter,  under  section  i)2,  sub-section  1. 
By  section  o'2  (u  nfr,  p.  810)  the  provisions  of  the  B.  N.  A. 
Act  relating  to  a  Lieutenant-Governor  apply  also  to  "other 
the  chief  executive  officer  or  administrator  for  the  tiin*- 
being  carrying  on  the  government  of  the  province,  oy  trinff 
r/v /•  tftlr  hv  <s  tfrst(f,ttijrtf%"  ami  the  express  provision  «>f 
this  section  (>7  was  hardly  needed  to  negative  the  power  «»t 
a  Lieutenant-Governor  to  appoint  a  deputy  to  "carry  on 
the  government"  of  the  province  during  the  absence,  etc.,  of 
the  Lieutenant-Governor. 
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We  have  not  seen  the  commission  to  the  Deputy  Lieu- 
tenant-Governor, and  it  may  possibly  be  that  it  is  nothing 
more  than  the  appointment  of  a  subordinate  officer  to  per- 
form certain  of  the  executive  functions  of  the  Lieutenant- 
Governor  (such,  for  instance,  as  to  perform  the  ceremony  of 
opening  the  session,  and  others  which  might  be  named),  and 
is  not  in  truth  the  appointment  of  a  deputy  in  the  proper 
sense  of  that  term.  There  are,  however,  some  of  the  duties 
of  a  Lieutenant-Governor  which  the  B.  N.  A.  Act  expressly 
provides  are  to  t>e  performed  by  him,  and  any  general  dele- 
gation of  the  duties  of  his  office  to  a  deputy,  would  seem 
contrary  to  both  the  spirit  and  the  terms  of  the  B.  N.  A. 
Act. 


68-  Unless  and  until  the  Executive  ^a?Go£* 

s^»  j    /«\       f  -pj  •  ii  •        em  men  t  p. 

Government  (1)  of  any  Province  otherwise 
directs  with  respect  to  that  Province,  the 
seats  of  Government  (ii)  of  the  Provinces 
shall  be  as  follows,  namely, — of  Ontario, 
the  City  of  Toronto ;  of  Quebec,  the  City 
of  Quebec ;  of  Nova  Scotia,  the  City  of 
Halifax ;  and  of  New  Brunswick,  the  City 
of  Fredericton. 

(i)  "The  executive  govern  nwnty — This  is  a  somewhat 
peculiar  provision.  The  idea  probably  was  to  provide  for 
a  change  of  the  seat  of  government  upon  a  sudden  emer- 
gency which  might  not  allow  of  the  calling  together  of  the 
legislature.  There  is  no  doubt,  however,  that  this  is  one 
of  those  clauses  relating  to  the  provincial  constitution 
which  may  be  altered  by  the  legislature  of  a  province, 
under  section  92,  sub-section  1.  A  provincial  assembly, 
therefore,  may,  if  so  minded,  take  from  the  executive  this 
power. 

The  seats  of  government  of  the  provinces  and  territories 
acquired  since  Confederation  are  as  follows : 
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Of  Manitoba,  Winnipeg ;  of  the  North  West  Territories, 
Regina ;  of  Prince  Edward  Island,  Charlottetown ;  and  of 
British  Columbia,  Victoria. 

(ii)  "  The  seats  of  government." — See  notes  to  section 
16,  ante,  p.  260. 

Legislative  Power  (i). 

1.— ONTARIO. 

feYoStSR  69-  There  shall  be  a  Legislature  for 

Ontario  consisting  of  the  Lieutenant- 
Governor  (i)  and  of  one  House  (ii),  styled 
the  Legislative  Assembly  of  Ontario. 

(i)  "  Legislative  power!' — The  nature  of  tra  legislative 
power  which  resides  in  provincial  legislative  assemblies 
has  been  fully  discussed  in  previous  pages,  and  we  need 
here  only  summarise  the  position  shortly.  The  limitations 
upon  that  power  are :  First,  in  respect  of  the  subject  mat- 
ters ;  Second,  the  territorial  limitation ;  Third,  those  general 
and  implied  limitations  (such  as  the  necessary  saving  of 
Imperial  sovereignty)  before  referred  to.  But,  as  expressed 
by  Lord  Selborne  in  Hodge  v.  Queen  (/),  "within  the*? 
limits  of  subjects  and  area  Hie  local  legislature  is  supreme, 
and  has  the  same  authority  as  the  Imperial  parliament  or 
the  parliament  of  the  Dominion."  See  chapter  IX.,  a nte, 
p.  182.  To  the  eases  there  collected  there  should  now  be 
added  a  reference  to  Liquidators  of  Maritime  Bank  v.  Re- 
ceiver-General of  New  Brunswick  (g),  in  which  the  above 
passage  is  quoted  with  approval,  and  the  Committee  la\'  it 
down  that  u  in  so  far  as  regards  those  matters  which  bv 
section  92  were  specially  reserved  for  provincial  legislation, 
the  legislature  of  each  province  continued  to  be  free  from 
the  control  of  the  Dominion,  and  as  supreme  as  it  was 
before  the  passing  of  the  Act."  See  also  notes  to  section 
otS,  ante 

if)  9  App.  Cas.  116.  ig)  Times  L.  R.  Vol.  VIII. ,  p.  677. 


THE   B.  X.  A.  ACT — SEC.  69.  325 

(ii)  "  The  Lieutenant-Governor."  —  Compare  the  language 
of  section  17.  Owing  to  the  difference  in  the  phraseology 
employed,  it  has  been  contended  that  the  Queen  does  not 
form  a  constituent  part  of  the  provincial  legislatures,  but 
in  the  present  state  of  the  authorities,  this  view  can  hardly 
be  said  to  be  tenable.  It  is  laid  down  by  Chitty,  that  the 
Crown  has  a  part  in  legislation  throughout  the  Empire,  and 
we  have  already  (h)  quoted  the  passage  from  that  writer  in 
which  it  is  laid  down,  that  all  executive  officers  act  under 
commission  from,  and  in  due  subordination  to,  the  executive 
head  of  the  Empire.  The  Lieutenant-Governor  acts  under 
Her  Majesty's  commission  in  carrying  on  the  government 
of  the  province  over  which  he  presides,  and  is  as  fully  Her 
Majesty's  representative  as  is  the  Governor-General  in  re- 
ference to  the  Dominion  at  large.  The  assent,  therefore, 
given  by  the  Lieutenant-Governor  to  Acts  of  the  legislative 
assembly,  is  the  assent  of  the  Crown.  This  is  distinctly 
recognized  in  Th^berge  v.  Landry,  where  an  Act  of  the 
Quebec  legislature  is  described  by  Lord  Chancellor  Cairns 
as — "  an  Act  which  is  assented  toon  the  part  of  the  Crown, 
and  to  which  the  Crown  therefore  is  a  party."  For  a 
further  reference  to  this  case  see  notes  to  section  41,  ante, 
p.  288.  Whether,  therefore,  Acts  of  a  legislative  assembly 
are  promulgated  as  the  Acts  of  the  Lieutenant-Governor, 
by  and  with  the  advice  and  consent,  etc.,  or  as  the  Acts  of 
the  Queen,  by  and  with  such  consent,  would  seem  matter  of 
indifference.  Again  we  are  able  to  quote,  from  the  latest 
deliverance  of  the  Judicial  Committee  of  the  Privy  Council, 
language  authoritatively  enunciating  the  views  above  ex- 
pressed: 

"  It  would  require  very  express  language,  such  as  is  not  to 
be  found  in  the  Act  of  1867,  to  warrant  the  inference  that  the 
Imperial  legislature  meant  to  vest  in  the  provinces  of  Canada, 
the  right  of  exercising  supreme  legislative  powers  in  which  the 
British  Sovereign  was  to  have  no  share  "  (i). 

(A)  Ante  p.  252. 

(i)  Liquidators,  etc.  v.  Rec.-Qen.  of  New  Brunswick,  Times  L.  R  .Vol. 
VIII.,  p.  677.  This  passage  immediately  precedes  that  quoted  ante,  p.  307. 
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(iii)  "  One  house." — This  form  of  a  legislature  was  the 
deliberate  choice  of  the  Upper  Canada  representatives  in 
the  old  parliament  of  Canada.  Lower  Canada  (now  Quebec) 
chose  the  bi-cameral  form:  see  section  71,  post.  Nova 
Scotia  and  New  Brunswick  prior  to  Confederation  had  that 
form,  and  the  constitution  of  the  legislatures  in  those  pro- 
vinces was  continued  by  the  B.  N.  A.  Act — see  notes  to 
section  88,  j)ost.  Prince  Edward  Island  was  in  like  position 
upon  its  admission  in  1873 !  Upon  the  formation  of  the 
province  of  Manitoba,  a  second  chamber  was  established, 
but  was  afterwards  abolished  by  an  Act  of  the  Manitoba 
legislature,  39  Vic.  c.  29,  under  the  powers  conferred  by 
section  92,  sub-section  1.  At  the  time  of  its  admission  to 
the  Union,  British  Columbia  had  a  legislature  somewhat 
similar  to  that  of  Ontario,  consisting  of  one  house  only. 

It  may  here  be  noticed  that  no  section  of  the  B.  N.  A- 
Act  makes  any  express  provision,  (such  as  is  made  in  refer- 
ence to  the  Dominion  parliament, — see  notes  to  section  18, 
ante,  p.  261)  as  to  the  "  privileges,  immunities,  and  powers  " 
of  the  provincial  legislative  assemblies  and  the  members 
thereof,  respectively.  In  common  with  all  legislative  bodies 
they  have  certain  incidental  and  inherent  powers, — "  such 
as  are  necessarv  to  the  existence  of  such  a  bodv,  and  the 
proper  exercise  of  the  functions  which  it  is  intended  to 
execute  "  (j).  "Whatever  in  a  reasonable  sense  is  necessary 
for  those  purposes,  is  impliedly  granted  whenever  any  such 
legislative  body  is  established  by  competent  authority : 
for  these  purposes,  protective  and  self-defensive  powers 
only  and  not  punitive  are  necessary  "  (/•*).  This  question 
however  arises, — can  they,  as  law-making  bodies,  give 
themselves,  and  their  members,  other  and  greater  powers, 
etc.,  than  these  *  It  is  submitted  that  according  to  the 
weight  of  authority  they  can  do  so.  Indeed,  some  sanction 
is  given  by  Kielley  v.  Caison  (a  case  from  Newfoundland), 

(j)  Kielley  v.  Carson,  4  Moo.,  P.  C.  88. 

(&)  Barton  v.  Taylor,  11  App.  Cas.  at  p.  203. 
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tc  the  contention  that  usage  in  a  rolony.judidaDy  sanctioned 
i!i ■■!■■    might  raise  8  presumption  that  tin'  power  (<-.;/..  of 

■  itteJ  for  contempt  o!  the  colonial  assembly)  had  been, 

m  Fotayth  puts  it,  duly  communicated  by  law,  or,  as  we 

would  prefer  to  put  it.  hail  in-m  i-'-co^mizi'd  us  part  of  the 

lnw  introduced  into  the  colony  iirxm  it.-  wttlfinent.     But 

■  the  authorities  do  lay  it  down — 

although  no  doubt  obiter  dicta — that  the  power  to  make 

lawn  for  a  colony  carries  with  it  the  power  to  make  laws  as  to 

ad  immunities  of  the  law-making  liody  ami 

ilh  members  («»).     We  have  already  quoted  (he  fifth  section 

Colonial   Owe  Validity  Act,  186*5, — see   notes   to 

35     '"■'■     p.    280,    and  have  discussed  its  hearing 

'  lomiuioii  li'-islritiuii.     It  in  not,  however,  neeasary 

U>  rely  upon  this  Act,  so  far  as  concerns  the  position  of  tin* 

stive  assemblies  ;  in  fact,  this  section  of  the 

.  I  aw  Validity  Act,  waepessed"to  remove  doubt,"  and 

a.-  wehave  said,  the  weight  of  judicial  authority  was  in  favour 

nf  the  view,  that  colonial  legislatures  have  power  to  define 

■■-\  n  privileges  and  immunities*.     The  same  rule  would 

Ui  a  provincial   legislature,     It  cannot,  it   is  true, 

its  sphere  of  legislative  activity,  but  it  can  make 

to  how  and  under  wltat  safe-guards  it.  shall  do  its 

■  rl:    witiiili   llii-   spln-lv   iis^i^ni'il.       Suuli    iL     law     Would     I"1 

.  ition  toi  I  iv  classes  of  matters  "  coming  within  section 
[lie  K  X.  A  Act  —treating  those  classes  as  a  whole, 
sub-section  I  of  3ectinn  92,  giving  provincial 
nrei  to  amend  the  provincial  constitutions, 
■mi,   to  be  sufficient!)   wide  to  embrace  legislation 

111  Only  on  such  ground  U  Beg.  v.  Gamble,  !l  C.  C.  Q.  B.  5*IS,  support 
ia  very  strongly  combittttil  by  Mr.  Justice  Ramsay,  in 

*  pant  Danicrrau,  2  Curt.  166,  19  L,  C.  Jur.  -210.     Hie  jndjimtjiit  w»» 

•  errnled  by  the  majority  of  the  Court,  bnt  upon  the  ground  that  mi 
ArJo*  the  Quebec  Legislative  Assembly  which  purported  to  confer  powont, 

N    tttta   those  annexed  by  the  common  low  to   a   legislature, 
•acta   as   that  of    Quebec,   was  (contrary    to  hiB  view)   intra    rim,    I0p- 
riew  eipresscd  in  the  text. 
i».>  8e*  h.trton  v.  Taylor,  ubt  -u;.™,  and  cases  there  noted. 
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a8  to  the  privileges,  etc.,  of  the  provincial  assemblies  and 
the  members  thereof.  Such  legislation  could  in  no  sense 
be  said  to  effect  an  enlargement  of  their  sphere  of  legisla- 
tive activity.  We  do  not  overlook  what  was'laid  down  in 
Bank  of  Toronto  v.  Lambe  (n),  that  provincial  legislatures 
have  no  inherent  or  reserved  rights  of  legislation  dating 
from  a  time  anterior  to  the  B.  N.  A.  Act, — that  by  that 
Act  the  whole  range  of  colonial  legislative  power  is 
exhausted  ;  our  argument  is  based  on  the  language  of  the 
B.  N.  A.  Act  itself,  and  on  what,  we  submit,  is  a  reasonable 
construction  of  that  language. 

The  following  provincial  acts,  defining  the  privileges, 
etc.,  of  the  legislative  assemblies  in  the  respective  provinces, 

and  of  their  members,  are  therefore,  it  is  submitted,  intw 

vires : 

Ontario.     R.  S.  O.  (1887),  c  11,  s.  37,  et  seq. 

Quebec.     R.  S.  Q.  (1888),  Art.  124,  et  seq. 

Nova  Scotia.     R.  S.  N.  S.  (1884),  c.  3,  s.  20,  et  seq. 

New  Brunswick.    33  Vic  c  33. 

P.  E.  Island.     26  Vic.  c  15  (1863). 

Manitoba.     R.  S.  M.  (1880),  c.  5,  s.  36,  et  seq. 

British  Columbia.     R.  S.  B.  C.  (1888),  c.  22,  s.  76,  et  seq. 

The  position  of  the  N.  W.  Territories  will  be  found 
treated  in  Part  IV.,  post. 

dutSSu'ii).  70-    The    Legislative    Assembly    of 

Ontario  shall  be  composed  of  eighty-two 
members,  to  be  elected  to  represent  the 
eighty-two  Electoral  Districts  set  forth  in 
the  first  Schedule  to  this  Act. 

(i)  The  representation  in  the  different  provincial  legisla- 
tures has  from  time  to  time  since  1867  been  altered,  under 
the  power  granted  to  the  provincial  legislatures  by  section 
J)2,  sub-section  1.  Owing  to  the  frequent  revision  of  the 
statutes  in  the  various  provinces,  it  is  not  thought  desirable 

(w)  12  App.  Cas.  575. 
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to  encumber  this  work  with  a  list  of  the  various  electoral 
districts  for  provincial  purposes.  So  far  as  Ontario  is  con- 
cerned, they  will  be  found  set  out  in  R.  S.  O.  c.  7,  and  sub- 
sequent amendments.     The  number  of  members  is  now  91. 

2.—QUEBEC. 

71.  There  shall  be  a  Legislature  for  %*§£&* 
Quebec    consisting   of    the    Lieutenant- 
Governor  and  of  two  Houses  (i),  styled 

the  Legislative  Council  of  Quebec  and  the 
Legislative  Assembly  of  Quebec. 

(i)  "  Two  houses!' — See  notes  to  section  69,  where  will 
be  found  a  statement  of  the  position  of  the  various  pro- 
vinces, in  regard  to  this  matter.  See  also  the  notes  to  sec- 
tion 21,  ante,  p.  268. 

72.  The  Legislative  Council  of  Que-  SSSffiRe 
bee  shall  be  composed  of   twenty-four CoUDcU' 
members,  to  be  appointed  by  the  Lieu- 
tenant-Governor in  the  Queen's  name  (i), 

by  instrument  under  the  Great  Seal  of 
Quebec,  one  being  appointed  to  represent 
each  of  the*  twenty-four  Electoral  Divi- 
sions (ii)  of  Lower  Canada  in  this  Act 
referred  to,  and  each  holding  office  for 
the  term  of  his  life,  unless  the  Legisla- 
ture of  Quebec  otherwise  provides  under 
the  provisions  of  this  Act  (iii). 

(i)  " In  the  Queen's  name" — See  note  (ii)  to  section  69, 
ante,  p.  325. 

(ii)  "  Each  of  the  twenty-four  electoral  division*."- — See 
notes  to  section  22,  sub-section  3,  ante,  p.  272. 

(iii)  "  Unless  the  legislature  of  Quebec  otherwise  pro- 
vides."— Up  to  the  present  time  no  change  has  been  made 
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in  the  constitution  of  the  legislative  council  of  that  pro- 
vince. 

^u^SSU       73-  The  qualifications  of  the  Legisla- 
coanciiiom.    ^ve  Councillors  of  Quebec  shall  be  the 

same  as  those  of  the  Senators  for  Quebec 

(i). 

(i)  See  section  23,  ante,  p.  273. 

p^ifl°ca:         74.  The  place  of  a  Legislative  Coun- 
tion,&c.       cillor  of  Quebec,  shall  become  vacant  in 
the  cases  mutatis  mutandis,  in  which  the 
place  of  Senator  becomes  vacant  (i). 

(i)  See  sections  30  and  31,  ante,  p.  277. 

vacant  a,  yg  ^^  a  vacancy  happens  in  the 
Legislative  Council  of  Quebec,  by  resig- 
nation, death,  or  otherwise,  the  Lieuten- 
ant-Governor, in  the  Queen's  name  (ii) 
by  instrument  under  the  Great  Seal  of 
Quebec,  shall  appoint  a  fit  and  qualified 
person  to  fill  the  vacancy. 

(i)  See  notes  to  section  32,  ante,  p.  278. 

(ii)  '  In  the  Queen's  vame." — See  section  72,  above,  ami 
set'  also  notes  to  section  00,  avte,  p.  325. 

Xvacanrios.  76-  If  any  question  arises  respecting 
the  qualification  of  a  Legislative  Council- 
lor of  Quebec,  or  a  vacancy  in  the  Legis- 
lative Council  of  Quebec,  the  same  shall 
be  heard  and  determined  by  the  Legisla- 
tive Council  (i). 

(i)  See  notes  to  section  33,f/»frj,  p.  278. 

LcSSuMivo  77     The   Lieutenant-Governor  may 

from  time  to  time,  by  instrument  under 
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the  Great  Seal  of  Quebec,  appoint  a 
member  of  the  Legislative  Council  of 
Quebec  to  be  Speaker  thereof,  and  may 
remove  him  and  appoint  another  in  his 
stead  (i). 

(i)  See  section  34,  ante,  p.  279. 

78.  Until  the  Legislature  of  Quebec  gSgHSft 
otherwise  provides,   the   presence   of  at Council 
least  ten    members    of   the  Legislative 
Council,  including  the  Speaker,  shall  be 
necessary  to  constitute  a  meeting  for  the 
exercise  of  its  powers  (i). 

(i)  See  notes  to  section  35,  ante,  p.  280. 

79-  Questions  arising  in  the  Legisla-  2S3ffi&. 
tive  Council  of  Quebec  shall  be  decided  Counci1 
by  a  majority  of  voices,  and  the  Speaker 

shall  in  all  cases  have  a  vote,  and  when 
the  voices  are  equal  the  decision  shall  be 
deemed  to  be  in  the  negative  (i). 

(i)  See  notes  to  section  36,  ante,  p.  281.  It  will  be  noted 
that  in  the  Senate  of  Canada,  and  the  Legislative  Council 
of  Quebec,  the  Speaker  is  entitled  to  vote  as  an  ordinary 
member,  and  has  no  casting  vote ;  while  in  the  House  of 
Commons,  and  the  Legislative  Assemblies  of  the  various 
provinces  the  Speaker  has  only  a  casting  vote  in  ease  of  a 
tie.     See  sections  49  and  90. 

80-  The    Legislative    Assembly  ofSjSSwlS?^ 
Quebec  shall  be  composed  of  sixty-five  Qu?bSc.ly  of 
members,  to  be  elected  to  represent  the 
sixty-five  electoral  divisions  or  districts 

of  Lower  Canada  in  this  Act  referred  to, 
subject  to  alteration  (i)  thereof   by  the 
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Legislature  of  Quebec  :  Provided  that  it 
shall  not  be  lawful  (ii)  to  present  to  the 
Lieutenant-Governor  of  Quebec  for  assent 
any  bill  for  altering  the  limits  of  any  of 
the  Electoral  Divisions  or  Districts  men- 
tioned in  the  second  Schedule  to  this  Act, 
unless  the  second  and  third  readings  of 
such  bill  have  been  passed  in  the  Legis- 
lative Assembly  with  the  concurrence  of 
the  majority  of  the  members  representing 
all  those  Electoral  Divisions  or  Districts, 
and  the  assent  shall  not  be  given  to  such 
bill  unless  an  address  has  been  presented 
by  the  Legislative  Assembly  to  the  Lieu- 
tenant-Governor stating  that  it  has  been 
so  passed. 

(i)  "  Subject  to  alteration." — See  53  Vic:,  c.  3  (Quebec), 
hy  which  the  membership  of  the  legislative  assembly  of 
that  province  is  fixed  at  72. 

(ii)  "  It  shall  not  be  lawful,  etc." — See  notes  to  section 
22,  ante,  where  the  considerations  which  led  to  this  par- 
ticular arrangement  in  the  case  of  Quebec  are  adverted  to. 
The  electoral  districts  set  out  in  the  second  schedule,  are, 
or  were  at  the  date  of  Confederation,  inhabited  largely  by 
protestant  English,  and  are  familiarly  known  as  the  "east- 
ern townships." 

3.— ONTARIO  AND  QUEBEC. 

SMS0"  81.  The  Legislatures  of  Ontario  and 
Quebec  respectively  shall  be  called  to- 
gether not  later  than  six  months  after  the 
Union  (i). 

(i)  This  section  is  now  effete.  The  first  sessions  of  the 
legislatures  of  Ontario  and  Quebec  respectively  were  held 
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on  the  27th  of  December,  1867,  just  in  time  to  comply  with 
the  provisions  of  thh  section. 

82.  The  Lieutenant-Governor  of  On-  5KgS£&6 
tario  and  of  Quebec  shall  from  time  to  AB8embli€B- 
time,  in  the  Queen's  name  (i),  by  instru- 
ment under  the  Great  Seal  of  the  Prov- 
ince, summon  and  call  together  (ii)  the 
Legislative  Assembly  of  the  Province. 

(i)  "  In  the  Queen's  name." — See  note  (ii)  to  section  69, 
ante.  A  clearer  indication  than  this  section  82  affords 
could  hardly  have  been  given,  that  the  Lieutenant-Gov- 
ernor of  a  province,  in  his  relations  to  the  legislative 
assembly  of  such  province,  represents  the  Queen.  And  see 
also  notes  to  section  90,  post. 

(ii)  " Summoned  and  called  together" — See  notes  to 
section  38,  ante,  p.  283.  What  is  laid  down  in  chapter 
VIII.,  as  to  the  exercise,  by  the  Governor-General,  of  the 
prerogatives  of  the  Crown  in  connection  with  the  sum- 
moning, proroguing,  and  dissolving  of  parliament,  is  equally 
applicable  to  the'  case  of  the  Lieutenant-Governor  of  a 
province.     See  notes  to  section  58,  ante,  p.  303. 

83-  Until  the  Legislature  of  Ontario  S*£? on 

t  r\       i_  i_"L  •  •  i         /*\  holders  of 

or  of  Quebec  otherwise  provides  (i),  a  per-  offices. 
son  accepting  or  holding  in  Ontario  or  in 
Quebec  any  office,  commission,  or  em- 
ployment permanent  or  temporary,  at  the 
nomination  of  the  Lieutenant-Governor, 
to  which  an  annual  salary,  or  any  fee, 
allowance,  emolument,  or  profit  of  any 
kind  or  amount  whatever  from  the  Prov- 
ince is  attached,  shall  not  be  eligible  as 
a  member  of  the  Legislative  Assembly  of 
the  respective  Province,  nor  shall  he  sit 
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or  vote  as  such ;  but  nothing  in  this  sec- 
tion shall  make  ineligible  (ii)  any  person 
being  a  member  of  the  Executive  Council 
of  the  respective  Province,  or  holding 
any  of  the  following  offices,  that  is  to  say, 
the  offices  of  Attorney-General,  Secretary 
and  Kegistrar  of  the  Province,  Treasurer 
of  the  Province,  Commissioner  of  Crown 
Lands,  and  Commissioner  of  Agriculture 
and  Public  Works,  and  in  Quebec  Solici- 
tor-General, or  shall  disqualify  him  to  sit 
or  vote  in  the  House  for  which  he  is 
elected,  provided  he  is  elected  while  hold- 
ing such  office  (iii). 

(i)  "  Until  the  legislature  of  Ontario  or  of  Qiubrc  other- 
wise, provide*" — See  notes  to  section  41,  ante,  p.  285.  It 
is  to  l>e  noticed  that  there  is  no  corresponding  provision 
with  regard  to  the  Dominion  government,  except  so  far  as 
it  niHV  he  embodied  in  section  41.  It  is  difficult,  in  view  of 
section  «S4,  to  see  the  necessity  for  this  section  S3  in  the  case 
of  these  provinces,  except,  perhaps,  in  connection  with  the 
first  elections  after  Confederation.  The  matters  referred  to 
in  the  section  have  been  the  subject  of  legislation  in  all  the 
provinces.  The  law,  as  to  Ontario,  will  l>e  found  in  R.  S.  ( ).. 
c.  11,  and,  as  to  Quebec,  in  R.  S.  Q.,  articles  136  to  144. 

(ii)  "Xothiitfj  in  this  sect io it  shall  make  inii'ajildi . 
<-tej' — Prior  to  Confederation,  this  was  the  law  in  the  vari- 
ous provinces,  and  upon  its  existence  hinges  the  difference 
between  the  British  constitutional  system,  and  that  of  the 
United  States:  see  chapter  I.,  ante,  p.  14,  et  se<j.  As  to  the 
Dominion,  the  law  in  this  respect  was  continued  by  section 
41,  a  nti\  p.  2<S4,  and  a*  to  Nova  Scotia  and  New  Brunswick 
by  sections  64  and  tt<s.  See  also  section  120.  Upon  the 
admission  of  the  other  portions  of  British  North  America 
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care  was  taken  bo  establish  therein  tin:  aanie  system  of  re- 
jii  r-i'iitjitivii'  parliamentary  «/u\  eminent  as  exists  in  the 
United  Kingdom,  and  as  existed  in  t!ie  various  pre-(  'on fed- 
eratinn  provinces.      Set1  Part  IV.,y>«irf, 

(iiii  "  Provided  !••■  ia  electefi  whtU  holtling  •""/>  ojfux  , 
Tliis  provision  is  a  reminder  of  the  days  when  "  the  Sing's 
party  "  was  accustomed  to  recruit  its  ranks  by  a  lavish  dis- 
tribution of  office.  It  applies  even  to  the  acceptance  "I 
offioa  by  members  of  a  new  administration  after  a  general 
dfectiOH.  See  McDonell  v.  Smith,  17  1.".  C,  Q-  B.  310,  and 
Uacdonell  v.  Macdonald,  8  U.  C.  C.  P.  479,  which  upheld 
ii-  legal  what  is  popularly  known  in  Canadian  liistory  as 
the1  doable  shuffle  "  of  185ft. 

84-  Until  the  Legislatures  of  Ontario  ^'"^"uu^" 
and  Quebec  respectively  otherwise  pro-"™'"" 
vide  (i)  all  laws  which  lit  the  Union  are 
in  force  in  those-  Provinces  respectively, 
relative  to  the  following  matters,  or  any 
dt  them,  namely, -the  qualification  and 
disqualifications  ol  persons  to  be  elected 
"]-  to  sit  or  vote  as  members  of  the 
assembly  of  Canada,  the  qualifications  or 
diaqnalifications  of  voters  (ii),  the  oaths 
to  be  taken  by  voters,  the  Returning 
Officers,  their  powers  and  duties,  the  pro- 
tge  at  elections,  the  periods  during 
which  such  elections  may  be  continued, 
Had  the  trial  of  controverted  elections 
(jii)  and  the  proceedings  incident  thereto, 
111!-  vacating  of  the  seats  of  members  and 
the  issuing  and  execution  of  new  writs  in 
case  of  seats  vacated  otherwise  than  by 
dissolution,  shall  respectively  apply  to 
elections   of    members   to    serve    in    the 
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respective  Legislative  Assemblies  of  On- 
tario and  Quebec. 

Provided  that  until  the  Legislature  of 
Ontario  otherwise  provides,  at  any  elec- 
tion for  a  member  of  the  Legislative 
Assembly  of  Ontario  for  the  District  of 
Algoma,  in  addition  to  persons  qualified 
bv  the  law  of  the  Province  of  Canada  to 
vote,  every  male  British  subject,  aged 
twenty-one  years  or  upwards,  being  a 
householder,  shall  have  a  vote. 

(i)  "  Until,  etc."*— See  notes  to  section  41,  ante,  p.  284. 
Were  it  not  that  the  power  of  the  provincial  legislatures  to 
deal  with  the  various  matters  referred  to  in  this  section 
may  perhaps  depend  thereon,  it  might  be  said  to  be  effete, 
as  the  legislatures  of  all  the  provinces  have  long  since 
otherwise  provided. 

(ii)  "  Voters." — See  note  (ii)  to  section  41,  ante,  p.  286. 

(iii)  "  The  trial  of  controverted  elections." — See  Th^l>erge 
v.  Landry,  referred  to  in  the  notes  to  section  41,  ante,  p.  2*S8. 
All  that  is  laid  down  in  the  notes  to  that  section,  applies, 
■tifuta.tis  mutandis,  to  the  case  of  the  provincial  election 
laws. 


Assemblies. 


L?JSa^f  85-  Every   Legislative7 Assembly    of 

Ontario  and  every  Legislative  Assembly 
of  Quebec  shall  continue  for  four  years  (i) 
from  the  day  of  the  return  of  the  writs 
for  choosing  the  same  (subject  neverthe- 
less to  either  the  Legislative  Assembly  of 
Ontario  or  the  Legislative  Assembly,  of 
Quebec  being  sooner  dissolved  (ii)  by  the 
Lieutenant-Governor  of  the  Province), 
and  no  longer. 
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(i)  "  Four  years*1 — See  notes  to  section  50,  ante,  p.  293, 
where  this  difference  is  noted  in  the  position  of  the  Do- 
minion parliament  and  the  legislatures  of  the  different  pro- 
vinces, namely,  that  the  former  cannot  alter  the  provisions 
of  the  B.  N.  A.  Act  in  regard  to  this  matter,  while  the  latter 
(under  section  92,  sub-section  1),  can  do  so. 

(ii)  " Sooner  dissolved" — See  notes  to  section  50,  ante, 
p.  293,  and  note  (ii)  to  section  82,  ante,  p.  333. 

86-  There  shall  be  a  Session  of  the££r#££i8. 
Legislature  of  Ontario  and  of  that  of  Que- latareu) 
bee  once  at  least  in  every  year,  so  that 
twelve  months  shall  not  intervene  between 

the  last  sitting  of  the  Legislature  in  each 
Province  in  one  Session  and  its  first  sit- 
ting in  the  next  Session. 

(i)  "  Yearly  Session" — See  notes  to  section  20,  ante, 
p.  267,  and  see  also  chapter  VIII.,  ante,  p.  1 68.  What  is  there 
laid  down  as  to  the  duty  of  the  Governor-General  to  insist 
upon  the  observance  of  the  provisions  of  section  20,  is 
equally  applicable  to  the  case  of  a  Lieutenant-Governor 
under  this  section.  There  is  no  similar  provision  in  the 
B.  N.  A.  Act  as  to  Nova  Scotia  and  New  Brunswick,  and, 
so  far  as  we  have  been  able  to  find,  no  such  provision  exists 
by  law  in  those  provinces. 

As  to  Manitoba,  British  Columbia,  Prince  Edward  Island, 
and  the  North  West  Territories,  see  jwst. 

87-  The   following  provisions   (i)  of  gSSS;^. 
this  Act  respecting  the  House  of  Commons 

of  Canada  shall  extend  and  apply  to  the 
Legislative  Assemblies  of  Ontario  and 
Quebec,  that  is  to  say, — the  provisions  re- 
lating to  the  election  of  a  Speaker  (ii) 
originally  and  on  vacancies,  the  duties  of 

Can.  Com.— 22 
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x3AA3#      c 

the  Speaker  (iii),  the  absence  of  the 
Speaker  (iv),  the  quorum  and  the  mode  of 
voting  (v),  as  if  those  provisions  were 
here  re-enacted  and  made  applicable  in 
terms  to  each  such  Legislative  Assembly. 

(i)  "  The  following  -lyrovixumfi" — The  provisions  re- 
ferred to  are  contained  in  sections  44  to  49  (both  inclusive). 
Upon  nearly,  if  not  quite,  all  of  these  matters,  the  assemblies 
of  the  various  provinces  have  exercised  the  legislative 
power  given  by  section  92,  sub-section  1.  See  notes  to 
section  35,  ante,  p.  280,  for  some  observations  as  to  the 
powers,  in  this  regard,  of  the  Dominion  parliament. 

(ii)  "  The  election  of  <t  Speaker." — See  sections  44  and 
45. 

(iii)  "  The  duties  of  a  Speaker." — See  section  4u\  and 
the  notes  thereto,  where  we  have  pointed  out  that  the 
B.  N.  A.  Act  contains  no  further  definition  of  the  duties  of 
a  Speaker,  and  where  a  contrast  is  drawn  between  the 

position  of  a  Speaker  in  a  Canadian  legislature,  and  that 
of  a  Speaker  under  the  American  system. 

(iv)  "  The  tihsenve  of  the  Speaker" — See  section  47,  and 
notes. 

(v)  "  The  Quo r tun  ami  the  mode  of  t'oti ny." — See 
sections  4cS  and  49 :  witli  which  compare  sections  35 
and  tt(>,  relating  to  the  Senate,  and  sections  78  and  71),  as 
to  the  Legislative  Council  of  Quebec. 

4.— NOVA  SCOTIA  AND  NEW  BRUNSWICK. 

oM-ta!""" '       88-  The  constitution  of  the  Legisla- 

tures  of  Nova    ,  e  ,  ,.      ,,  .  <•-*▼ 

sotia  and     ture    of  each  ot    the  provinces  of  2s  ova 

New  Brims-  . 

wick  Scotia  and  New  Brunswick  shall,  subject 

to  the  provisions  of  this  Act  (i),  continue 
(ii)  as  it  exists  at  the  Union  until  altered 
under  the  authority  of  this  Act  ;  and  the 
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• 

House  of  Assembly  of  New  Brunswick  (iii) 
existing  at  the  passing  of  this  Act  shall, 
unless  sooner  dissolved,  continue  for  the 
period  for  which  it  was  elected. 

(i)  "Subject  to  tlte  provisions  of  this  Act." — That  is  to 
«ay,  subject  to  the  limitation  of  the  "  sphere  of  authority  " 
of  the  legislatures  in  these  provinces  under  the  B.  N.  A. 
Act,  and  subject  also  to  the  difference  in  the  mode  of 
appointment-  of .  the  Lieutenant-Governor.  In  all  other 
respects,  the  constitutions  of  these  provinces  may  be,  from 
time  to  time,  altered  by  the  provincial  legislatures,  under 
the  terms  of  section  92,  sub-section  1. 

(ii)  "Shall  continue." — See  chapter  III.,  ante,  p.  52,  et 
seq.;  also  section  64  and  notes  thereto. 

(iii)  The  House  of  Assembly  of  New  Brunswick." — See 
ante,  p.  52,  where  the  difference  in  the  provisions  made  for 
New  Brunswick,  and  for  Nova  Scotia — see  section  89 — is 
referred  to. 

5.— ONTARIO,  QUEBEC,  AND  NOVA 

SCOTIA.      , 

89-  Each  of  the  Lieutenant-Govern-  5SK  c!r 
ors  of  Ontario,  Quebec,  and  Nova  Scotia 
shall  cause  writs  to  be  issued  for  the  first 
election  of  members  of  the  Legislative 
Assembly  thereof  in  such  form  and  by 
such  person  as  he  thinks  fit,  and  at  such 
time  and  addressed  to  such  Returning  Offi- 
cer as  the  Governor- General  directs,  and 
so  that  the  first  election  of  member  of 
Assembly  for  any  Electoral  District  or 
any  subdivision  thereof,  shall  be  held  at 
the  same  time  and  at  the  same  places  as 
the  election  for  a  member  to  serve  in  the 
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House  of  Commons  of  Canada    for  that 
Electoral  District. 

(i)  "  First  elections" — This  section  is  now  effete.  See 
notes  to  last  section. 

6.— THE  FOUR  PROVINCES. 

topE2jJw  ™  90-  The  following  provisions  of  this 

p^ov^ons     Act  respecting  the  Parliament  of  Canada, 

respecting  .  .    .  .       . 

money  votes,  namely, — the  provisions  relating  to  ap- 
propriation and  tax  bills,  the  recommen- 
dation of  money  votes,  the  assent  to  bills, 
the  disallowance  of  Acts,  and  the  signifi- 
cation of  pleasure  on  bills  reserved, — shall 
extend  and  apply  to  the  Legislatures  of 
the  several  Provinces  as  if  those  provi- 
sions were  here  re-enacted  and  made  ap- 
plicable in  terms  to  the  respective  Pro- 
vinces and  the  Legislatures  thereof,  with 
the  substitution  of  the  Lieutenant-Gov- 
ernor of  the  Province  for  the  Governor- 
General,  of  the  Governor-General  for  the 
Queen  and  for  a  Secretary  of  State,  of 
one  year  (ii)  for  two  years,  and  of  the 
Province  for  Canada. 

(i)  "  Tlw  follow*  tiff  provisions." — In  reference  to  some 
of  the  sections  of  the  B.  N.  A.  Act — those  making  provision 
for  the  constitution,  both  legislative  and  executive,  of 
Ontario  and  Quebec — we  have  spoken  of  the  <k  necessities  of 
the  draftsman/'  as  the  reason  for  their  introduction.  See 
o nt<_\  p.  4(J.  The  insertion  of  this  clause  in  the  Act  in  its 
present  shape  might  more  properly  be  said  to  have  l>een 
caused  by  the  laziness  of  the  draftsman.  Applying  its  pro- 
visions, literally,  certainly  makes  some  of  the  provisions  to 
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which  it  refers  read  very  peculiarly,  and  affords  an  argu- 
ment in  support  of  the  view  which  would  belittle  the  posi- 
tion of  provincial  legislatures,  and  of  the  Lieutenant- 
Governors  of  the  provinces.  Let  us  take  them  in  their 
order : 

(1)  "  Tfte  provisions  relating  to  appropriation  and  tax 
bill*." — See  section  53.  This  section  can  only  be  made  to 
affect  those  provinces  in  which  a  bi-cameral  legislature  ex- 
ists. Should  any  of  the  provinces  which  now  have  one 
house  decide  to  alter  their  constitution  in  this  respect,  it 
might  perhaps  be  difficult  to  say  which  one  of  the  two 
houses  would  answer  to  the  House  of  Commons,  for  both 
houses  might  possibly  be  elective. 

(2)  "  The  recommendation  of  money  votes." — See  section 
54,  ante.  What  has  been  said  as  to  section  53  applies  with 
equal  force  to  any  attempt  to  paraphrase  section  54. 

(3)  "  Absent  to  bills" — See  section  55.  To  paraphrase 
this  section  in  accordance  with  the  literal  provisions  of 
section  90,  would  indicate  that,  in  the  view  of  the  framers 
of  the  B.  N.  A.  Act,  the  Lieutenant-Governor's  assent  to 
Acts  of  a  provincial  legislature  is  not  the  assent  of  the 
Queen  but  of  the  Governor-General.  The  case  of  Theberge 
v.  Landry  (o),  before  the  Judicial  Committee  of  the  Privy 
Council,  in  which  it  was  held  that  the  Lieutenant-Gover- 
nors assent  was  the  assent  of  the  Crown,  has  been  already 
referred  to ;  see  also  the  provisions  as  to  the  summoning  of 
the  provincial  legislature  of  Ontario  and  Quebec  (section  82, 
ante,  p.  333),  and  the  provisions  in  reference  to  the  appoint- 
ment of  members  of  the  Legislative  Council  of  Quebec, 
(section  72,  ante,  p.  329).  As  has  been  frequently  pointed 
out,  all  executive  officers  throughout  the  Empire  act  under 
commission  direct  from  the  executive  head  of  the  Empire, 
although  their  appointment  may  be  through  the  medium 
of  certain  other  executive  officers.  The  dispute  has  now 
been  given  its  quietus  by  the   recent  judgment   of   the 

(v)  2  App.  Cm.  102. 


342  THE   K.  K  A.  ACT — SEC.  BO. 

Judicial  Committee  of  the  Privy  Council  in  Liquidators, 
etc.  v.  Receiver  General  of  New  Brunswick,  Times  L.  H., 
Vol.  VllL,  [>.  t>77.  See  tlie  passages  uuoted  ill  note  (v)  t<> 
Doctioo  58,  and  note  (ii)  to  section  89, 

(+)  "  The  tlwtlhnrtrtiri'  •■/  Arte" — This  matter  has  been 
already  fully  dealt  with.  In  chapter  Vm,  ante,  p.  172. 
will  be  found  a  criticism  of  Professor  Dicey'*  statement 
that  the  veto  power  was  lodged  with  the  Dominion  Govern 
meat  in  order  to  obviate  the  necessity  for  resort  to  the 
courts  For  the  determination  of  these  constitutional  ipics- 
tions ,  and  by  reference  to  the  debates  upon  the  Quebec 
Resolutions,  we  endeavoured  to  point  out  that  the  rramero 
of  those  resolutions  knew  perfectly  well  what  the  position 
of  attain  would  be,  upon  the  carrying;' out  of  the  scheme 
therein  contained.  The  views  of  judges  since  Confederation, 
cannot  of  course  lie  cited  against  Professor  Dieey'fl  state- 
uient.  We  may  refer  however  to  Lsprohon  v.  Ottawa  {p) 
in  which  tlir  judges  of  the  Court  of  Appeal  for  Ontario 
laid  down  without  hesitation,  that  the  fact  that  a  pro- 
viiicinl  law  had  m>t  been  disallowed  by  the  Dominion 
authorities,  could  in  no  way  affect  the  Question  as  to  its 
legal  validity.  Hagarty,  C.J.,  says  :  "  I  do  not  see  bow  the 
existence  of  such  power  can  affect  the  constitutionality  of 
the  enactment  ;  and  Mr,  •lustier  Burton  uses  this  language: 
■  Whether  allowed  or  not,  to  the  extent  that  provincial 
Acts  transcend  the  competence  of  the  provincial  legislature, 
they  are  void."  To  refer  again  to  the  language  of  the 
Chancellor  of  Ontario,  iii  Atteiiiiey-Ceneral  (Canada)  V 
Attorney -<_l eneral  (Ontario) (q\  thepowerol  disallowance 
is  one  which  may  operate  both  in  the  plane  of  political 
expediency,  and  in  that  of  jural  capacity.  Its  exercise  in 
these  days  is  largely  confined  to  the  former.  The  ivsnlt  i.-. 
vary  mirty  summed  up  by  Lord  Bobhouse,  in  delivering  the 


(p|  i  O.  A.  B.  o-t-2 .    See  also  Reg.  v.  Chandler,  referred  I 
notes  to  NO,  111,  6-i.  1(1,  [itiif. 
(«]  20  O.  R.  at  [>.  '.Ml. 
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judgment  of  the  Judicial  Committee  of  the  Privy  Council, 
in  Bank  of  Toronto  v.  Lambe  (r) : 

"  Their  Lordships  iave  to  construe  the  express  words  of  an 
Act  of  parliament  which  makes  an  elaborate  distribution  of  the 
whole  field  of  legislative  authority  between  two  legislative  bodies, 
and  at  the  same  time  provides  for  the  confederated  provinces  a 
carefully  balanced  constitution  under  which  no  one  of  the  parts 
can  pass  laws  for  itself,  except  under  the  control  of  the  whole 
acting  through  the  Governor- General." 

(5)  "  The  signification  of  pleasure  on  bills  reserved." — 
See  section  57  ;  also  chapter  VII,  ante,  p.  149. 

(ii)  "  One  year." — In  chapter  VII.  (ante,  p.  149),  we 
have  pointed  out  that  upon  the  expiration  of  the  two  years 
allowed  by  section  56  for  the  disallowance  by  the  Queen  in 
Council  of  Dominion  legislation,  no  act  of  Imperial  execu- 
tive authority  can  thereafter  weaken  its  effect;  that 
nothing  short  of  "  repugnant "  Imperial  legislation  can 
override  it.  The  first  proposition  is  equally  applicable  to  the 
position  of  the  Dominion  executive  in  reference  to  provin- 
cial legislation  after  the  expiration  of  the  one  year  allowed 
by  this  section  90  for  its  disallowance.  The  second  propo- 
sition has  no  application,  except  in  the  case  of  section  95. 
Upon  the  expiration  of  the  year,  no  power  short  of  Imperial 
legislation  can  interfere  with  the  operation  of  a  provincial 
Act,  passed  in  relation  to  a  matter  within  its  legislative 
competence.  The  Dominion  legislature  cannot  interfere 
ljeeause  the  legislative  powers  of  the  Dominion  and  of  the 
provinces  are  exclusive,  each  of  the  other.  See  chapter  X., 
ante.  p.  20(1 

VI. — Distribution  of  Legislative  Powers  (i). 

Powers  of  the  Parliament  (ii). 
91.  It  shall  be  lawful  for  the  Queen  JSfifeVjSi 

(•••\     i  j        -,i      ii  n     •  j  i  Parliament  of 

in),  by  and  with  the  advice  and  consent  Canada. 

of  the  Senate  (iv)  and  House  of  Commons 

(r)  12  App.  Cas.  at  p.  587. 
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(v)  to  make  laws  for  the  peace,  order,  and 
good  government  (vi)  of  Canada,  in  rela- 
tion to  (vii)  all  matters  not  coming  iviii'i 
within  the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  Legislatures 
of  the  Provinces ;  and  for  greater  cer- 
tainty (ix)  but  not  so  as  to  restrict  the 
generality  of  the  foregoing  terms  of  this 
section,  it  is  hereby  declared  that  (not- 
withstanding anything  in  this  Act)  the 
exclusive  (x)  Legislative  Authority  of  the 
Parliament  of  Canada  extends  to  all  mat- 
ters coming  within  the  classes  of  subjects 
next  hereinafter  enumerated  (xi);  that  is 
to  say : — 

(i)  "  Dixtriliution  ofleijixUitire  pOICWB." — A«  a  prelim- 
inary to  the  study  of  this  and  the  following  section,  chap- 
ters X.  and  XI.  (particularly  the  former)  should  lie  carefully 
read.  In  chapter  X.  we  have  endeavored  to  collect  from 
the  eases— particularly  those  which  have  been  decided  \<y 
the  Judicial  Committee  of  the  Privy  Council — what  has 
l'i'fii  iiuttiuritittively  laid  down  as  to  the  nature  of  the 
divisiun  effected  by  the  B.  X.  A.  Act,  and  have  noted  also 
certain  general  rules  of  construction  applicable  to  the  in- 
terpretation of  these  two  very  difficult  sections  of  the  Act 

(ii)  "Powt'TH  of  the  parliawteiit" — These  powers  are  oot 
exhausted  by  the  various  sub-sections.  See  notes  to  section 
41,  <iiite,  p.  289,  and  section  132,  post  Other  sections,  too, 
have  been  noted  in  which  power  lias  lieen  expressly  given 
to  the  parliament  of  Canada  (the  same  is  true  of  the  pro- 
vincial legislatures  as  well)  to  alter  certain  provision* 
of  the  B.  N.  A.  Act  in  reference  to  the  conduct  of 
its  business.  But,  apart  altogether  from  these  various 
sections  dealing  with  special  matters,  the  opening  words  of 
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Bectiop  91  clearly  tmga  the.  anenumerated  "  residuum  "  ol 
irabjed  m&tten,  proper  t"  be  legislatively  treated  by  a 

i-nl'mml  legislature,  tn  the  ijui'liiiiiii:iit  -if  Canada,  and  various 
■  lie  Dominion  parliament  lmw  been  upheld  although 
it   w.is  ii. .1  poeeible  to  classify  their  provisiona  as  Falling 
■.■  of  the  various  sub-aectiona  ol  section  BL 
For  instance,  in  Bussell  v.  The  Queen  (a),  the  Judicial 
Committee  of  the  Privy  Council  upheld  the  provisions  of 
.  ida  Temperance  Act  upon  this  ground  : 
■■  If  the  Act  does  not  fall  withiu  any  of  the  classes  of  subjects 
.1  92,  no  further  question  will  remain,  for  it  cannot  be 
1     .     .     that,  if  the  Act  does  not  come  within  one  of 
the  classes  of  sabjects  assigned  to  the  provincial  legislatures, 
the  parliament  of  Canada  had  not  by  its  general  power  '  to  make 
laws  for  the  peace,  order,  and  good  government  of  Canada,'  full 
ntborit;  to  pass  it." 
Id  Citizens  v.  Parson*  (/),  the  power  of  the  Dominion 
Hi  to  incorporate  companies  with  powers  extending 
■  ■■■•i  the  whole  Domini' in,  or  over  more  than  one  province, 
was  clearly  recognized  as  existing  under  the  general  word* 
of  this  section.     The  following  passage  is  taken  from  the 
ul  of  Sir  Montague  Smith,  in  delivering  the  judg- 
ment "f  (he  Privy  Council . 

"Taschereau,  J.,in  the  coarse  of  his  vigorous  judgment,  seeks 
to  place  the  plaintiff  in  the  action  against  the  Citizens  Company 
in  a  (liUnima.     He  thinks  that  the  assertion  of  the  right  of  the 
province  to  legislate  with  regard  to  the  contracts  of  insurance 
■ :  r  -  to  a  denial  of  the  right  of  the   Pom  in  ion 
parliament  to  do  so,  ami  that  this  is,  in  effect,  to  deny  the  right 
of  thai  parliament  to  incorporate  the  Citizens  Company,  so  that 
the  plaintiff  was  suing  a  non-existent  defendant.     Their  LirJ- 
nnot    think    that    this    dilemma    is    established.     The 
■jdge  assumes  that  the  power  of  the  Dominion  govern- 
ment to  incorporate  Companies  to  carry  on  business    in    the 
Dominion  is  derived  from  one  of  the  enumerated  clashes  of  subjects, 
regulation  of  trade  and  commerce,'  md  then  nrgues 


. 


(I)  7  App,  Cn, 
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that,  if  the  authority  to  incorporate  companies  is  given  by  this 
clause,  the  exclusive  power  of  regulating  them  must  also  be 
given  by  it,  so  that  the  denial  of  one  power  involves  the  denial 
of  the  other.  But,  in  the  first  place,  it  is  not  necessary  to  rest 
the  authority  of  the  Dominion  parliament  to  incorporate  com- 
panies on  this  specific  and  enumerated  power.  The  authority 
would  belong  to  it  by  its  general  power  over  all  matters  not 
coming  within  the  classes  of  subjects  assigned  exclusively  to  the 
legislatures  of  the  provinces ;  and  the  only  subject  on  this  head 
assigned  to  the  provincial  legislature  being  *  the  incorporation 
of  companies  with  provincial  objects,'  it  follows  that  the  incor- 
poration of  companies  with  objects  other  than  provincial  falls 
within  the  general  powers  of  the  parliament  of  Canada/' 

In  He  Briton  Medical  and  General  Life  Association  (*?). 
it  was  held  that  the  Dominion  Acts  which  require  a  deposit 
with  the  Minister  of  Finance  by  foreign  corporations  seek- 
ing to  do  business  within  Canada,  were  intra  rivet*. 

In  R<  Wetherell  and  Jones  (v\  the  power  of  the  Dominion 
parliament  to  pass  an  Act  in  reference  to  the  taking  of 
evidence  in  the  various  provinces  for  use  before  foreign 
tribunals,  was  upheld,  as  coming1  within  the  general  words 
of  this  section  J)l.  The  provincial  legislatures,  it  was  held, 
have  no  power  to  pass  such  Acts,  as  in  their  operation, 
they  are  of  extra-provincial  pertinence,  and  do  not  relate  to 
the  administration  of  justice,  or  to  property  ami  civil  rights 
in  the  province.  It  may  be  noted,  too,  that  such  laws  in 
no  wav  oM'end  against  the  rules  which  have  been  laid  down 
as  to  tin*  territorial  limitation  upon  the  legislative  power 
of  a  colon  v.  The  extra-territorial  effect  to  be  given  to 
proceedings  taken  under  such  Acts  depends  upon  the  law 
of  the  coiintrv  in  which  the  evidence  is  to  be  used.  Mr. 
Justice  Torrance,  of  the  Quebec  Superior  Court,  had  arrived 
at   tie'  same  conclusion  in  Ex  /nirtr  Smith  ("'),  which  came 

in)   \'2  O.  II.  4  41.     Se-j  further,  on  this  subject  of  the  incorporation, 
rtc,  of  companies,  the  notes  to  8.  0*2,  s-a.  10  and  11. 

(r)    I  O.  It.  713. 

[„•)   Hi  I,    (\  .Jur.  140;  2  Cart.  330. 
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before  him  in  1872.  He  speaks  of  the  Dominion  Act  in 
question,  as  an  Act  in  relation  to  "  a  matter  of  international 
comity." 

(iii)  "  The  Queen." — See  notes  to  sections  9,  58  and  69> 
ante. 

(iv)  "  The  Semite" — See  section  21,  et *eq. 

(v)  "  House  of  Common*" — See  section  37,  et  seq. 

(vi)  "  The  peace,  order,  and  good  government" — This  is 
an  expression  very  frequently  used  in  Imperial  Acts  creative 
of  colonial  constitutions  (x),  and  it  also  occurs  in  many  of 
the  commissions  to  the  early  governors.  The  same  words 
are  used  in  34  &  35  Vic,  c.  28,  giving  the  Dominion  parlia- 
ment legislative  power  over  the  territories.  Their  very  wide 
scope  is  thus  referred  to  in  Riel  v.  Regina  (y)  by  Lord 
Chancellor  Halsbury,  in  delivering  the  judgment  of  the 
Judicial  Committee  of  the  Privy  Council : 

44  It  is  not  denied  that  the  place  in  question  was  one  in  les- 
pect  of  which  the  parliament  of  Canada  was  authorized  to  make 
such  provision,  but  it  appears  to  be  suggested  that  any  provision 
differing  from  the  provisions  which  in  this  country  have  been 
made  for  administration,  peace,  order  and  good  government,  can- 
not, as  matters  of  law,  be  provisions  for  peace,  order  and  good 
government  in  the  territories  to  which  the  statute  relates,  and 
further  that,  if  a  court  of  law  should  come  to  the  conclusion  that 
a  particular  enactment  was  not  calculated  as  matter  of  fact  and 
policy  to  secure  peace,  order  and  good  government,  they 
would  be  entitled  to  regard  any  statute  directed  to  those  objects, 
but  which  the  court  should  think  likelv  to  fail  of  that  effect,  us 
ultra  tires,  and  beyond  the  competency  of  the  Dominion  parlia- 
ment to  enact.  Their  Lordships  are  of  opinion  that  there  is  not 
the  least  colour  for  such  a  contention.  The  words  of  the  statute 
are  apt  to  authorize  the  utmost  discretion  of  enactment  for  the 
attainment  of  the  objects  pointed  to.  They  are  words  under 
which  the  widest  departure  from  criminal  procedure  as  it  is 
known  and  practised  in  this  country,  have  been  authorized  in  Her 
Majesty's  Indian  Empire.     Forms  of  procedure  unknown  to  the 

\x)  See  note  (()  p.  54,  ante.  (//).10  App.  Cas.  675. 
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English  common  law  have  there  been  established  and  acted  upon, 
and  to  throw  th^  least  doubt  upon  the  validity  of  powers  con- 
veyed by  these  words  would  be  of  widely  mischievous  conse- 
quence." • 

(vii)  "  Laws  in  relation,  to" — See  chapter  IX.,  ante, 
p.  194,  note  (c),  where  reference  is  made  to  the  wording  of 
the  Constitution  of  the  United  States  in  those  sections  of 
it  which  confer  legislative  power  upon  Congress.  As  is 
there  pointed  out,  the  words  of  our  statute  are,  if  compari- 
son be  in  order,  wider  than  the  words  of  the  American 
"  Constitution/'  and  the  various  American  authorities  sup- 
porting the  doctrine  of  "  implied  powers  "  may,  therefore, 
appear  applicable,  a  fortiori,  to  the  powers  of  Canadian 
legislatures. 

*      ■     

In  Bennett  v.  Pharmaceutical  Association  of  Quebec  (z\ 
Dorion,  C.J.,  lays  it  down : 

"  We  consider,  as  a  proper  rule  of  interpretation  in  all  these 
cases,  that  when  a  power  is  given,  either  to  the  Dominion  or  to 
the  provincial  legislatures,  to  legislate. on  certain  subject*  coming 
clearly  wjthin  the  class  of  subjects  which  either  legislature  has 
a  right  to  deal  with,  such  power  includes  all  the  incidental  sub- 
jects of  legislation  which  are  necessary  to  carry  on  the  object 
which  the  B.  N.  A.  Act  declared  should  be  carried  on  by  that 
legislature." 

The  application,  however,  of  this  doctrine  brings  us  face 
to  face  with  the  question  as  to  the  existence  of  "concur/ent 
powers"  and,  in  every  case,  calls  for  a  careful  consideration  of 
those  rules  of  interpretation  (laid  down  by  the  Judicial  Com- 
mittee of  the  Privy  Council  in  Russell  v.  Reg.  (a)  and  Bank 
of  Toronto  v.  Laml>e  (/>)),  which  we  have  already  discussed 
in  chapter  X. — see  ante,  pp.  212,  213,  et  seq.  In  truth,  as 
a  distinct,  independent  rule  of  interpretation,  this  doctrine 
of  "  implied  powers  "  is  scarcely  applicable  to  a  federal 
system  such   as  ours.     It  is  really  nothing  more  than  a 

(*)  1  Dor.  330;  2  Cart.  250.  See  also  notes  to  section  01.  sub-section 
2,  and  section  92,  sub-section  )C. 

(a)  7  App  Cas.  82.).  (b)  12  App.  Cas.  575. 
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short  form  ol  expression  embodying  tin'  doctrine  of  the 
■npremcy  ol  the  legislature  (c)  in  relation  to  those  matters 
which,  upon  H  reasonable  and  proper  interpretation,  can 

fairly  be  said  t->  fall  within if  the elaasee of  subjects 

to  such  legislature ;  but,  a?  will  bs  .'it  one*  per- 
ceived this  still  leaves  the  question  open  lor  the  application 
,.i  those  other  roles— rules  of  interpretation  proper — apnti- 
:■  tii-1  reeonethati f  apparently  conflicting  BUb- 
al  sections  91  ami  !>2.  Li-yisl.-itivt1  jin-lxtiittitm 
musl  first  be  conceded  before  the  doctrine  of  "implied 
powers"  can  apply'  A  reference  to  the  various  cases,  in 
which  this  doctrine  baa  been  applied  in  terms  will,  we  think, 

■  lisoli^i-  that  hm  a  preliminary  to  its  ; li  f] il i<_;i ti- >n,  jurisdiction 
over  the  subject  matter  in  dispute  was  determined.  It  is 
imi.'wnrtliy    that   the   Judicial    Committee   of   the   Privy 

have  never  used  the  phrase  "  implied  powers,"  pie- 

fairing    tl the*  form — "  plenary  powers."     Cushing  v. 

Danny  (rf)  in  reference  to  the  scope  of  "bankruptcy  and 
legislation,  is  frequently  referred  toss  ilhwtra- 
rli..-  application  of  ibis  doc  trim:  of  "  implied  powers,' 
but  »  perusal  of  the  judgment  of  the  Committea  in  that 
■  loses  that  in-  such  doctrine  is  referred  to,  the  point 
dedded  being  that  procedure  is  an  essential  part  oF  insol- 
vency  legislation — a  decision  as   t<>  the  scope  ol   certain 
words  in  tin.'  li,  N.  A.  Act,  not  its  bo  the  nature  of  the  legis- 
lative power  of  tlit-  Dominion  parliament. 

(viii)    "Not   coming   within." — See    note   (ii)   to   tliis 
■ 

for  greater   <>  I'ta'i  ,i!</."  —  S,t    tin-    |i:iss;iL;f,    I  >-■  n  >  i 
Citizens  v.  Parsons,  quoted  ante,  p.  207, 

■  t  '.'/.    with  which   may  be  cuuipatvii  1 1 1 ■  ■  Un^ua^f  oF  tin- 

i  the  Supreme  I  ourl  of  ( Canada  in  the  same  case  {r) 
in  v.  Beg-  (/)- 


ir»  8bo«I(.  p   177,  <■ 


!     88. 1     1.   SOS 


350  THE   B.  N.  A.  ACT.*— SEC.  91. 

(x)  "Exclusive." — It  is  now  settled  beyond  controversy 
that  this  word  refers  to  the  extent  to  which  the  legislative 
power  of  the  Dominion  parliament  may  be  exercised  to  the 
exclusion  of  legislation  by  the  provincial  assemblies,  and 
was  in  no  way  intended  as  a  limitation  upon  *the  supreme 
legislative  authority  of  the  Imperial  parliament.  We  have 
already  referred  to  this  question  in  chapter  IV. — see  ante, 
p.  67 — and  need  here  merely  add  a  reference  to  some  other 
Canadian  cases  in  which  the  legislative  supremacy  of  the 
Imperial  parliament  has — in  view  of  this  phrase  in  the 
B.  N.  A.  Act — been  questioned. 

In  the  case  of  "  The  Farewell "  (see  notes  to  sub-section 
10  of  section  91,  post),  Mr.  Justice  Stuart,  of  the  Quebec 
Vice- Admiralty  Court,  distinctly  recognizes  the  continued 
supremacy  of  the  Imperial  parliament.  He  held  that  upon 
the  proper  construction  of  the  Colonial  Laws  Validity  Act, 
1865,  effect  should  be  given  to  an  Act  of  the  parliament  of 
of  Canada,  even  though  in  part  repugnant  to  an  Imperial 
statute,  so  far  as  its  provisions  do  not  conflict  with  those  of 
such  Imperial  enactment  (g). 

See  also  the  case  of  Holmes  v.  Temple  (/i),  referred  to 
more  fully  in  the  notes  to  section  91,  sub-section  7,  jf>as/, 
and  we  may  also  note  upon  this  question  as  to  the  continued 
supremacy  of  the  Imperial  parliament,  since  the  B.  N.  A. 
Act,  the  language  of  Ritchie,  C.J.,  in  delivering  the  judg- 
ment of  the  majority  of  the  New  Brunswick  Supreme 
Court,  in  ex  parte  Renaud  (/),  a  case  which  will  l>e  found 
more  fully  discussed  in  the  notes  to  section  93,  post. 

(xi)  "  The  classes  of  saJyects  next  hereinafter  enumer- 
ated"— In  chapter  X. — see  ante,  p.  211 — will  be  found 
quoted  the  language  of  the  Judicial  Committee  of  the  Privy 
Council  in  L'Union  St.  Jacques  v.  Belisle  (ii),  in  which  that 
tribunal  lays  down  that,  in  this  section  91,  "there  is  no  in- 

{(t)  2  Cart.  378 ;  7  Q.  L.  R.  380.  (i)  2  Cart,  445 ;  1  Pug.  273. 

{h)  2  Cart,  3%;  8  Q.  L.  R.  351.  (ii)  L.  R.  6  P.  C.  31. 
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luMii.Mi  1,1  itny  nitiii,,,:-  at  anything  being  contemplated 
I  erfy  described  m  general  li 
We  there  ventured  t"  nay  thai  just  how  far  this  rule 
should  he  applied  in  determining  the  scope  of  each 
I,.  I  :■■.  ci-\  one  of  the  various  sub-sections  of  this  section  91, 
■■■]■  of  doubt  Before  venturing  imythiiii;  furthi.T 
•i|x >■■  tin*  question,  we  ahall  refer  to  certain  other  eaaea  in 
which  tin-  gi  oeral  scope  of  the  various  sub-sections  ->f  sec- 
tion 91  baa  bees  diacusBed 

In  Region  v.  ttohrfj),  the  late  Chief  Justice  Dorion  ia- 

timated  that,  in  liis  opinion,  secUoq  91  deals  with  subjecte 

which  from  their  nature  affect  the  interests  of  the  whole 

Dominion,  and  that  nil  matters  of  a  local  nature,  affecting 

but  one  of  the  provinces,  or  a  portion  of  a  province,  are 

the  control  of  the  legislature  of  the  province  affected 

thereby,  untax  excepted  from  thia  general  rule  by  a  special 

hi.  such  for  instance  as  sub-section  29  of  section  01, 

and  the  exceptions  particularly  mentioned  in  section  92, 

Ion  10. 

In  Angara  v.  City  of  Montreal  (Jc),  Mr.  Justice  Johnson 

»  the  worda  "  of  Canada  "  aa  indicating  the  intention 

•  •f  the  Imperial  parliament,  that  legislation  by  the  Dominion 

parliament  should  be  legislation  for  tin  general  pur  pone*  oj 

ilir  Dominion,     Reference    may  also  In-   had   in  the  cases 

:  id  the  notes  to  section  01,  nub-sections  ID  and  12. 

articularly    Central    Vermont   Railway    Co.    v.    St. 

and  The  Queen  v,  Robertson.      In  the  notes  to  nec- 

■  etion    2.   will   he    found   quotation  ■    fi 

v.    Parsons    and    Hank   of  Toronto  v.  Lamhe    in 
.  iinitti-t-  of  the  Privy  Council   have 

■■  'i   their    i  iew    that   '  the    regulati f   trs    ■ 

has    referents Ij    to    gi  neral    li  gi  lotion 

■political  arrangementa  in  regard  to  trade    requiring  thi 
nf  trade  in  n    I 

yi  ■  Can.  £57  j  7  q.  l  r.  isr. 
It)  »c»rt.  Ml 


interprovinc'a!  concern,  and  it  may  be  that  they  « 
elude  general  regulations  of  trade,  affecting  tin 
minion.     In  Citizans  v,  Parsons,  the  Committee  referred  to 
the  collocation  of  sub-section  2  with  '  subjects  of  nati   i 
general  concern,"  but  there  is  nothing  to  indicate  whether 
this  was  intended  as  h  reference  to  all  tlie  mh-m  a 
section  91   or  merely  to  tlmsi.-  inmn.-ili;iu-ly  preceding  and 
following    Bub-section    _.       In    a    recent    case    before    tin 
Supreme  Court  of  Canada,  involving  the  ■ 
sub-section  19,  of  section  91,"  int\ 

son  refers  t<.  its  collocation  with   Bub-sectiona  numbered1 
from  14  to  21,  both  inclusive,  "all  of  which  relab 
regulation  of  the  general  commercial  and  financial 
of  the  country." 

Taking  the  language  of  the  Judicial  Committee  of 
Privy  Council  in  L' Union  St.  Jacques  \.  B< 
it  would  entirely  preclude  the  Dominion  parliamen 
what  is  known  as  "private  bills"  legislation     bul 

such    a  construction,  the   later  case  of  Colo I 

Association  v.  Attorney-General  of  Quebec  (to),  u 
nn  Act  of  the  Dominion  parliament  incorporating  the  tf) 
pellant  company  was  upheld,  must  not  be  over-looked.    The 
power  of  tin-  Dominion  parliament  to  pass  Acts  for  the  In- 
corporation of  (.'"in ]»inics  with  objects  other  than  pi 
was  in  (.'itixt'iis  v.  1'aisuiiH  put  expressly  upon  the 
words  of  the  opening  clause  of  this  section  ill,  and 
be  contended,  therefore,  that  the  private   bills  tcgi*Uti-m  "f 
tin-  Dominion  parliament  must  be  limited  to  this  n 
clause,  as  it  has  been  termed,  of  section  91.     In  this i 
tion.  however,  we  must  not  overlook  the  coucludin 
of  section   91,  which  expressly  provides   thai    anj 
coming  within  any  of  the  sul>-secl 
to    he  deemed    to  come   w  itliin   section   9  ! 

iters  of  (i   merely  local  or  private   imture   iu 

vine.'  '  .  n  pmvisiiin  uhieli  would  seviu  to 


l  provision 
(1)  L.  it.  S  r.  C.  ». 


■ 


THE   B,  v     i    hi 

Hi.-  Dpii '  the  Ii"i"  fi*I  parliament,  matters  (or  tegiala- 

..i,   v.. ,  ii  i  come  before  the  Dominion  parliament 

which  upon  their  Face  bo  t"  speak,  night  appear  to  '»■  of  a 

nature  in  one  province.     Again,  too, 

in-,-  tl xoeptione  to  motion  B2,  Bbb-eectkm  in 

Tli-    works  nad  undertakings  there  referred  tn.  which,  by 

■■  ad  in  connection  with  sectiui  91 . 

rab-«actioi)  29,  are  without  doubt  within  the   legislative 

nice  of  tin-  Dominion  parliament,  art    natters  in 

rasped  "1  which  it  i*  difficult  I"  imagine  any  general  legis- 

eapable  of  application  to  all  alike.    They  areaubjecte 

v.  i,!,'li  naturally  eaU   \'<-r  what  is   known  aa  private   bills 

With  reference  to  (In*  incorporation  of  ootnpanieH,  and 

pi  eting    works    and    imdertalrfngs    within    the 

ive  ken  "I'  ill--  Dominion  parliament,  the  question 

ii  how  far  the  Dominion  parliament  can  confer  upon 

irporations  i irjnity  from  provincial  law.     Seepsr- 

I  the  eases  collected  in  the  notes  to  sub-section  IS 

of  section  92,|»af,   In.  Citizens  v,  Parsons  (w), the  Committee 

Ctly  held   that  an  insurance  company,    incorporated 

under  Dominion  legislation,  is  subject,  as  to  the  contracts 

of  insurance  entered  into  by  it.  to  the  laws  of  the  province 

uli  contracts  ifvtu-nillv.  iis  being  s  matter  of 

■.  and  civil  rights  in  theprovince.     By  way  of  illus- 

the   question    of    the   applicability    of  the 

■  ■i'  Mortmain  to  such  a  company  was  touched  upon, 

trie*  expressed  thai  a  company  incorporated  under 

ation   would  be  subject   to  the  law  of  the 

In  Colonial   Building  Association 

m  y-i  '<■ »l  of  Quebec  ■■■).  this  view  was  agi 

■  aunciated.     Carrying  these  decisions  to  their  logical 

ii  it  would  appear  that  the  Dominion  parliament 

confer,  npon  any  body  incorporated  by  it.  any  power 

•  ithin  the  legislative  com- 


(■)  7  Apt*  Om.  W. 

Co*.— a 


(o)  9  A  pp.  Cm,  1,57. 
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petence  "!'  a  provincial  legislature — cannot  i 
words,  imy  power  which  it  could  not  itself  directly  ■■ 
There  is  nothing  in  any  of  the  other  judgments   ■ 
tribunal  tn  throw  dtnibt  il]«in  this  ;i  i-nunci- 

ation  ill'  tin.'  law  in  regard  in  this  v,-ry  perplexing 
A  precisely  similar  question  arises  in  connection  w 
subject  nl'  "  municipa]  institutions"  and  will  be  found  dis- 
cussed in  tin:  notes  t<i  sub-section  Sof  aection  92. 

The    subject  of  special    legislation    has   been 
brought    again    to    the    front   by    the  judgment 

Supreme  Court  of  Canada  i lase  (  p)  «  hich  arose  out  of 

the   winding  up  of   the  defunct    Bank    of  Upper  <  tawta 
Prior   to   Confederation    the   bank  bad    become  insolvent 
and  had  assigned  all  its  property  ami  assets  t<.  t 
By  31  Vie.  c.   17,  the  Dominion  parliament  incor] 
the    trustees  and   gave    them    authority   to  carry 
business  of  the  bank  so  far  as  was  necessary  for 
up  the   same.      By   33    Vic.    c.    40,  all    the    property    <>> 
the  bank  vested  in  the   trustees  was  transferred  to  tbi 
Dominion  government,  who  became  thereby  seise 
the  powers  of  the  trustees.      In   tin'   Court   of   A|] 
Ontario,  the  court  was  equally  divided  as  to  the 
of  tliis  Dominion  legislate  ai.     Hagarty,  C.J.O.  and  <>^|ii- 
•J.A.,  upheld  the  Acts  as  being  within  the  legislate 
cif  the  Dominion  parliament  over  "  banking,  the  iucoi-pora- 
tiim  of  banks,"  and  also  over  "  bankruptcy  and  m--..  ■'  . 
while  Burton    and  Maclennan,  J.I.A..  held    that    tl 
were  in  relation  to  "  property  and  civil   rights   in  1 1 
vince,"    and  could   only    have    Keen    validly    pasei    I 
provincial  legislature.    In  (he  Supreme  <  kiurt  the  jui 
was  unanimous,  upholding  the    validity  of  the  ii,,, 
Acts.     Ritchie,  C.J.,  hebl  that  the   legislative  autho 
parliament  over  banking  and  the  incorporation  of  luniks, 
and  over  bankruptcy  and  insolvency    eiupuw 

ip)  Quirt  v.  Reg,.  19  3.  C.  B.  510,  affirming  17  0.  A.  R   U 


nil     i'.  9.  i     LCI      ---I''  .  M,  B.-B.  l. 
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such  Acta,  while  of  the  other  members  of  the  oourt,  Strong 
and  Patten  on,  JJ  Founded  their  judgment  upon  the  latter 
power  only,  the  three  other  judges  not  intonating  the 
ground  of  their  concurrence. 

This  li.-ijiKliit.ii  >n  whs  undoubtedly  private  bfllfl  legislation 

judgment  of  the  Supreme  Court  must  be  taken  as 

conclusive  upon  all  Cansdiaii  courts,  that  the  power  of  the 

i ' niou  parliament  under  the  various  sub-sections  of  sec- 

1 1 -  - 1 1  8]    '1 9  extend  to   privitt.>'  I>ills  legislation  so  long  as 

the  subject  matter  legislated  upon  can  be  fairly  said  to  fall 
within  imy  of  those  suIi-si.-etii.niB.  There  is  one  of  the  sub- 
,i  this  section  91  which  upon  its  face  would  seem 
to  indicate  that  it  was  intended  to  confer  power  to  pass 
private  and  special  Acts,  namely,  sub-section  7,  referring 
■  [aland."  No  argument,  however,  can  In-  founded 
upon  this  Bub-section,  as  it  must  evidently  be  read  in  con- 

ii.  i-iii-n  with  sub-section  10,  and,  in  fact,  the  only  legialat 

in  reference  to  it  is  in  connection  with  light-houses  and 
to  navigation.     See  K.  S.  ('.  (1886),  e.  70. 
It  is  hardly  necessary  to  say  that  in  considering  this 
:i    those   other  rules  of  interpretation   which   have 
been  laid  down  aw  applicable  for  the  reconciliation  of  appar- 
ently conflicting  powers,  must  not  lie  lost  night  of;  but  the 
.   now  being  discussed  1ms  reference,  rather,  to  tin- 
..f   laj  ing   dow  □   a   general   rule  of  consti  action 
applicable  to  section  91  and  its  various  sub-sections,  irre- 
ction  D2  and  it  i  sub-si  ctions      We 

shall  havi caaion  to  again  touch  upon  certain  aspects  of 

lion    l 'iu   we  may  say  that  we  make  do  pn  tence 

loan  exhanative  treatment  of  it,  and  any  views  * 

venture  upon  moot  points  are  advanced  wit! ich  n 

1.  The  Public  Debt  and  Property. 

•  rence,  of  course,  to  the  public  d<  lit  of  the 
:   i  atioh  or  ■  inci 
.    ,  In    public  propei  I )   held  hj   the  I  luminioii 
.:   whole. 
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In  section  102,  post,  and  the  following  sections,  will  be 
found  the  provisions  of  this  Act  as  to  the  division  of  assets, 
and  the  distribution  of  revenue  producing  powers  between 
the  Dominion  and  the  provinces,  and  any  extended  reference 
to  this  question  will  be  more  in  order  when  we  come  to  con- 
sider those  provisions  of  the  Act.  We  may  say,  however, 
in  reference  to  the  legislative  power  of  the  Dominion  and 
the  provinces  over  their  respective  property,  and  in  connec- 
tion with  their  revenue  producing  powers,  that  the  absence 
of  any  provision  in  the  various  sub-sections  of  section  92, 
similar  to  the  provision  made  by  this  sub-section  1  of  sec- 
tion 91,  does  not  in  any  way  afford  an  argument  against 
the  full  legislative  authority  of  a  provincial  legislature  in 
reference  to  provincial  assets.  The  B.  N.  A.  Act  simply 
affects  a  division  of  the  beneficial  interest  in  the  various 
provincial  assets  as  they  existed  at  the  time  of  Confedera- 
tion, but,  in  reference  to  the  revenue  therefrom,  cannot  be 
deemed  to  weaken  in  any  way  the  effect  of  the  Imperial 
Act,  17  &  18  Vic.  c.  118,  and  the  other  Imperial  Acts, 
giving  Canadian  legislatures  full  power  of  appropriation 
over  all  revenues  from  whatever  source  within  the  colonv 
arising.     See  notes  to  section  126. 

2.  The  regulation  of  Trade  and  Com- 
merce. 

In  the  leading  case  of  Citizens  v.  Parsons,  the  meaning 
proper  to  be  attributed  to  the  language  of  £his  sub-section 
was  discussed.  In  that  case,  the  Act  impugned  was  the 
Ontario  Act  providing  for  uniform  conditions  in  fire  insur- 
ance   contracts.      Without    deciding"    whether   or    not    fire 

insurance  is  a  trade,  the  Judicial  Committee  of  the   Privv 

» 

Council  decided  that  this  sub-section  does  not  extend  to 
the  regulation  <>i'  the  contracts  of  a  particular  business  or 
trade  in  a  single  province.  What,  in  the  view  of  their 
Lordships,  may  properly  be  held  to  come  within  this  sub- 
section will  be  best  shown  bv  the  following  extract  from 
the  judgment  in  that  case  (q)  : 
(q)  7  App.  Ca8.  90. 


■ft  t 
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'•The  words  'regulation   of  trade  and  commciw  '  in  their 
ill;    Aide,    if   uncontrolled    by    the 
context  anil  other  parte  of  the  Act.  ta  include  emrj  regulation 
ranging    from    political    arrangements    in    regard    to 
bade    with    foreign    governments,    requiring    the    sanction   of 
parliament,   down    to  minute   rules   for   regulating  particular 
on  of  the  Act    shows  that  the  words 
ore   net   used    in    this  unlimited    sense,      in  the   Brst  place  the 
m   of  No.  2   with   classes  of   subjects  of  national   and 
general  concern,  affords  an  indication  that  regulations  relating 
■'  trade  and  commerce  were   in  the  mind  of  the  legis- 
lature,  when   conferring   this    power    on   the   Dominion   parlia- 
ment.    If  the  words  hail  teen  intended  to  have  the  full  scope 
of  which,   in  their  literal   meaning,   they   are   susceptible,   the 
specific   mention   of   several   of   the   other   classes    of   subjects 
ted  in  section  01.  would  have  been  unnecessary  ;  as,  16, 
banking  ;   17,  weights  and  measures  ;   19,  bills  of  exchange  and 
promissory  notes;   10,  interest,   and  even  81,  bankruptcy  and 
DMlveaey. 
"  '  Regulation  of  trade  and   commerce  '  may  have  been   used 
■  nil  sense  u  the  words  'regulations  of  trade,'  in  the 
:  aion  between   England  and   Scotland  (6  Ann.,  c.  Ill, 
:  '  u  words  have  been  used  in  Acts  of  State  relating  to 
trade  and  commerce,     Article  V,  of  the  Act  of  Union  enacted, 
that  all   the  subjects  of  the  United  Kingdom  should  have  'full 
freedom  and  intercourse  of  trade  and  navigation  '    to  and   from 
all  [daces  in  (lie  United  Kingdom  and  the  colonies;  and  Article 
'i  parts  of  the  United  Kingdom,  from  and  after 
■  '.  should  be  under  the  taw  ■  prohibitions,  restrictions, 
and  rryutattmt  at  trad*.'     Parliament  has  at  various  limi 

I  laws  affecting  and  regulating  specific  trades  in 

i  ..ii  only,  without  it  being  supposed 

that  it  thereby  infringed  the  Articb  ,  ol  Unioi 

for  regulating  the  sale  of  intoxicating  liquors  notoriously  varj  in 

So  with  regard  to  Acta  relating  to  bank- 

raptry,  and  various  other  matters. 

r,  therefore,  the  words  'regulation  ol  "  ■ 

is  nids    to    their  interpretation  above 
i.  tiny  would  include  political  arrangements  in  regard 
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to    trade   requiring  the   sanction   of  parliament,   regulations 
trade  in  matters  of  inter-provincia!  concern,  and  it  suj 
they  would  include  general  regulations  of  trade  rtjfectin>i  ■'■ 
Dominion.    Their  Lordships  abstain  on  tlie  present  occasion  from 
any  attempt  to  define  the  lira  its  of  the  authority  of  the  1  h 
parliament  in  this  direction.     It  ia  enough  for  the  decision  of 
the  present  case  to  say  that,  in  their  view,  its  authority 
late  for  the  regulation  of  trade  and  commerce  does  not  compre- 
hend  the   power   to   regulate   by   legislation    the   contract  of  a 
particular  business  or  trade,  such  as  the  business  of  fin 
ance,  in  a  single   province,  and,   therefore,  that   its   K 
authority  does  not  in  the  present  case  conflict  or  comj  ■■ 
the  power  over  property  and  civil  rights  assigned  to  tin 
ture  of  Ontario  by  No.  13  of  section  92." 

In  Rnssill  v.  The  Queen,  in  the  same  volume (r),  involv- 
ing the  validity  of  the  Canada  Temperance  Act,  181 

Montague  E.   Smith,  in   delivering    the  judg ol 

Judicial   Committee  of   the    Privy   Council,  intimated   that 
their  Lordships— 

"  Must  not  be  understood  as  intimating  any  dissent  from  the 
opinion  of  the  Chief  .Justice  of  tbe  Supreme  Court  of  Cun 
the  other  judges  who  held  that  the  Act  as  a  grin 
the  traffic  in  intoxicating  liquors  throughout  the  Dominion,  feu 
within  the  class  of  subjects,   '  tbe  regulation  of  trade  w 
mi  rii      enumerated  in  that  section,  and  was  on  that  g) 
valid   exerci.se    of  tbe   legislative    power    of  the    partie  i 
Canada." 

As  hat.  ln-en  already   noted   (*).  the  judgment 
Privy  Council  proceeds   upon  the  ground  that  the 
was  one  not  falling   within   any  of   the  Bub  section 
tion    !*:>.   and    was    therefore     within    the    power 
Dominion  parliament  as  a  matter  pertaining  tu  "  n  ■ 
order,  and  l""»!  government  nf  Canada,"  hut   in   I! 
flu    Queen,  involving  the  question  nf  thi 
Ontario  Liquor  License   Act,    lf>77.  the  earl  ■ 
discussed  and  again  put  clearly  upon  the  o 


[r)  7  App.  Cm.  bill. 
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">n  !>I.  Tlie  Liquor  License  Act  was  held  m>i  to  be 
Farence  with  the  general  regulation  "f  trade  and 
v..  which  belongs  to  the  Dominion  parliament,  and 
ibo  held  not  to  conflict  with  the  Oanoda  Temper- 
ance  let,  which  bad  not  Wen  locally  adopted. 

This  [a  perhaps  the  proper  place  to  notice  the  various 
|.iili  have  arisen  in  reference  to  tin-  liquor  traffic. 
For  the  attacks  which  have  From  time  to  time  been  made 
ii|miii  provincial  lej^islation  in  connection  with  tufa  subject 
tuwt  practically  ranged  themselves  under  this  enb-sectjon. 
At  this  date,  however,  there  is  only  one  matter  which  is 
open  to  argument,  the  power,  namely,  of  a  provincial  legis- 
lature to  pass  a  prohibitory  law  For  the  province. 

Owing  to  the  emphatic  pronouncement  of  the  Privy 
Council  in  Hodge  v.  The  Queen  (t).  in  support  of  the 
irf  provincial  legislatures  to  regvlah  the  sale  of 
ating  liquor,  and  to  their  equally  emphatic  affirm - 
I  the  invalidity  of  the  Dominion  Liquor  License  Act, 
i)  it  will  n"i  be  necessary  to  discuss  at  any  length 

■  ■  d<  eisions  in  the  various  provinces. 

In  Ontario,  the  power  of  a  provincial  legislature  to 
empower  >i  municipality  to  limit  the  cumber  of  tavern 
□censes,  and  to  entirely  prohibit  the  sale  of  liquor  in  places 

.hi    I sea  of   public    entertainment,  was  affirmed 

■    iy  the  Court  of   Queen's  Bench  in  Slavin  v.  Orillia 

iini   the  decision   in  this  case  may  he  said  to  embody 

H    upon    this   point    as  judicially    recognized    in   tin- 

i|    tttal    province  until  Hodge  v.  The  Queen  became 

[tag  ims,'.     Such   power  was  held  not  to  infringe 

Bpon  the  Held  allotted  to  the  Dominion  parliament  by  the 

the  regulation  of  trade  and  commerce,"  but  to  fall 

properly  within  the   field  covered  by  "  municipal  institu- 

■  ■i     property  and  civil  rights  in  the  province."     As 


(u)  C&aaela,  Sup.  Ct.  Dig.  MS. 
18  U.  C.  Q.  B.  159. 
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to  this  last  point — which  sub-section  of  section  92  supports 
such  legislation  ? — we  shall  have  to  speak  later. 

The  question  came  before  the  Supreme  Court  of  the 
province  of  New  Brunswick,  in  1875,  in  Reg.  v.  The 
Justices  of  King's  (w),  and  although  the  decision  of  the 
court  was  against  the  validity  of  the  statute  there  impugned 
(36  Vic.  c.  10),  it  was  upon  the  ground  that  the  Act  was 
prohibitory  in  its  character,  allowing,  as  it  did,  a  majority  of 
the  ratepayers  in  a  municipality  to  entirely  prevent  the 
issue  of  any  licenses  for  the  sale  of  intoxicating  liquor 
within  such  municipality.  Power  to  make  regulations  for 
the  good  government  of  saloons,  taverns,  etc.,  such  as 
would  tend  to  the  preservation  of  good  order  in  the 
locality — "  matters  of  municipal  police,  and  not  of  com- 
merce " — was  conceded  by  Chief  Justice  Ritchie  to  pro- 
vincial legislatures,  but  "  if,  outside  of  this,  and  beyond 
the  granting  of  the  licenses  referred  to  in  order  to  raise 
a  revenue  for  the  purposes  mentioned,  the  legislature 
undertakes  directly  or  indirectly  to  prohibit  the  manu- 
facture or  sale,  or  limit  the  use  of  any  article  of  troth 
or  ((tninierce,  whether  it  be  spirituous  liquors,  flour,  or 
other  articles  of  merchandize,  so  as  actually  and  absolutely 
to  interfere  with  the  traffic  in  such  articles,  and  therein* 
prevent  trade  and  commerce  being  carried  on  with  respect 
to  them     .  they  assume  to  exercise  a  legislative  }>ower 

which  pertains  exclusively  to  the  parliament  of  Canada." 
This  represented  the  law  of  that  province,  as  recognized 
at  least  until  Hodge  v.  Reg.  In  fact,  it  is  still  a  question 
about  which  opinions  conflict,  whether  a  local  legislature 
can  empower  a  majority  of  the  ratepayers  of  a  municipality 
to  absolutely  prevent  the  issue  of  a  hi/  licenses  to  srll 
ntoxieating  liquor  therein.  As  we  shall  see,  the  judgment 
of  tin*  Supreme  Court  in  Danaher  v.  Petei*s  (./•),  does  not  go 
the  full  length  of  upholding  such  a  provincial  enactment 

In  Nova  Scotia,  the  question  was  pronounced  upon  by 
the  Supreme  Court  of  that  province,  in   1S77,  in  Keefe  v. 

(w)  2  Cart.  41)9 ;  2  Pug.  535.  (*)  17  8.  C.  R.  44. 
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McLennan  (y\  and  it  was  broadly  held  that  a  provincial 
legislature  "  is  entitled  to  legislate  with  a  view  to  regulate 
within  the  province  the  sale  of  whatever  may  injuriously 
affect  the  lives,  health,  morals,  or  well-being  of  the  com- 
munity, whether  it  be  intoxicating  liquors,  poisons,  or  un- 
wholesome provisions,  if  such  legislation  is  made  bonajide 
with  that  object  alone,  even  though  to  a  certain  limited 
extent  it  should  affect  trade  and  commerce." 

In  Quebec,  the  question  did  not  come  squarely  before 
any  appellate  court  until  very  shortly  before  the  decision 
in  Hodge  v.  The  Queen  (z)  was  pronounced  by  the  Judicial 
Committee  of  the  Privy  Council.  The  Canada  Temperance 
Act  of  1864  was  in  force  in  many  of  the  counties  of  that 
province,  and  the  earlier  decisions  in .  connection  with  this 
subject  dealt,  rather,  with  the  question  as  to  the  position 
of  that  Act  after  Confederation. 

In  Hart  v.  Mississquoi  («),  however,  Mr.  Justice  Caron 
held  that  a  provincial  legislature  cannot  repeal  or  modify 
those  sections  of  the  Canada  Temperance  Act,  1864  (the 
Dunkin  Act),  which  conferred  on  municipal  councils  the 
power  to  pass  by-laws  for  proh ibiting  the  sale  of  intoxica- 
ting liquors.  The  ground  upon  which  this  decision  is  put, 
namely,  that  such  legislation  would  conflict  with  the  powers 
of  the  Dominion  government  under  this  sub-section  2,  is  the 
debatable  ground  to-day.  See  this  question  also  discussed 
in  Re  Local  Option  Act  (/>),  in  the  Court  of  Appeal  for 
Ontario.  To  the  same  effect  is  the  decision  of  Mr.  Justice 
Dunkin,  in  Cooey  v.  Brome  (c),  in  which,  after  reviewing 
-municipal  legislation  prior  to  1867,  he  refers  to  section  129 
of  the  B.  X.  A.  Act  as  leaving  the  law  as  it  then  existed, 
subject  to  repeal  or  amendment  by  that  legislature,  which 
if  the  law  were  non-existent,  would  now  have  authoritv 
to  enact  it.     He  considered  that  the  Dunkin  Act  in  its 

(y)  2  Cart.  400;  2  Rusa.  &  Ches.  5.     {b)  18  O.  A.  H.  572 ;  see  po<t. 
[t)  9  App.  Caa.  117.  (c)  2  Cart.  385  ;  21  L.  C.  Jur.  182. 

(a)  2  Cart.  382  ;  3  Q.  L.  R.  170. 
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■  and  effect  \ 


i  Act  t 


i  respecting  trade  ami 
e  and  that,  therefore,  none  of  its  provisions  couM 
W  altered  by  provincial  legislation.  Noel  v.  Richmond, 
,t  IX*  S33;  2  Cart  246)  deals  only  with  the  question 
<urittui£  under  section  I2i>. 

In   Bloom  v.  QueW-e  (,./),  it  was  held  by  Chief  Justice 
\lerv*h"th  that  the  prondon  oi  the  Quebec  statute  (38  Vic- 
bang  the  hours  during  which  taverns,  etc.,  should  be 
k.*p*  open,   was   within   the   competence  of  the  provincial 
iv  ;    that    the    provincial    legislatures    may    make 
rvHsonal'te  regulations  For  the  preservation  Df  good  order  in 
BMipnlitue  Under   their  control,  ami    may    for  this 
nwrfflM  reernrf  the  sale  of  spirituous  liquors.     The  Chief 
Kohls  that   provincial  legislation,  such  as  above  in- 
dicated, falls  within  the  ]>rovisions  of  section  !I2,  sub-section 
\      municipal  institutions,"  such  laws  being  in  the  nature 
I  [isolations. 
It  whs  belli  by  Mr.  Justice  Alleyn,  in  De  St.  Auhyn  v. 
(a),  that  while  provincial   legislatures  may  make 
feting  bh*  Bale  of  liquors  in  taverns  anil  public 
pawvo.  hi  atrial  the  better  to  maintain  peace  anil  good  order, 

khvy  emu  ■-  directly  or  indirectly  prohibit  the  manufacture 

.;■'■  n  in. ns  liquors,  or  other  articles  of  commerce 

-  iiTiiv    for   that    purpose    upon    municipal 

legislation  it  was  held  would  lie  in  direct 

-^  ■,!.  the  powers  of  the  Dominion  parliament  under 

MMrttai 

-I  prior  Ui  tlie  decision  in   Hodge  v.  Reg.,  the 

■  ■"  of  the  power  of  a  provincial  legislature  in 

n  l)i  i tie   liquor  traffic  camu  liefore  the  Quebec 

■A'o(vii>    BtttOD   (appeal  side),  in   Three    Rivers    v. 

U  w*>  held  broadly  that  a  provincial    legBjUv 

:     B    l»(18W)l 

I  *n\m). 

v  '  V«n    3WI).     Affirmed  11  S.  C.  R.  25.     Bee 

.     B   1«. 
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-  the  power  trader  "  municipal  institutions  "  ti<  pass 
a  prohibitory  liquor  law,  or  a  liquor  law  which  is  prohibi- 
wept  under  certain  conditions:  Reference  wae  made 
to  the  oonditioa  <>f  affairs  in  the  provinces  prior  to  ( confed- 
eration, ami  it  «u  held  that  the  powers  then  possessed  by 
municipal  bodies  in,  at  any  rate,  "two  great  provinces  of 
[elation  and  one  of  the  smaller  ones"  (Nova  Scotia), 
an  tin*  powers  which  a  provincial  legislature  can  now 
bestow  upon  such  bodies.  The  affirmance  of  the  decision 
in  this  case  in  tin.-  Supreme  Court  cannot  be  taken  as  an 
affirmance  of  the  ground  upon  which  the  decision  was 
based.  The  judgment  ->f  the  Supreme  Court  is  avowedly 
put  as  following  Hodge  v.  Reg. 

We  have  already  quoted,  Bee  ante,  p.  358,  the  paaaage 
I'lMin  the  judgment  of  the  Judicial  Committee  of  the. Privy 
Council  in  Russell  v.  The  Queen  (//),  in  which  that  tribunal 
intimated  that  although  its  judgment  upholding  the 
validity  of  the  Canada  Temperance  Act,  187K,  was  Wised 
upon  the  residuary  elause,  us  ii  has  been  termed,  of  section 
91  they  nevertheless  did  not  desire  to  be  understood  as  dis- 
senting f row  the  position  taken  by  the  Supre Court  of 

in  I'redricton  v.  The  Queen  (A),  in  which  the  Act 
was  upheld  as  a  matter  relating  to  the  regulation  of  trade 
and  commerce.  In  many  quarters  this  was  taken  to  mean 
that  the  Dominion  parliament  alone  has  power  t"  legislate 
in  connection  with  the  liquor  traffic.  This  view  however 
was  very  decisively  negatived  in  the  judgment  of  the  Privy 
Council  in  Hodge  v.  The  Queen  i'i.  upholding  the  validity 
of  the  Ontario  Liquor  License  Act  While,  as  we  shall  have 
to  point  oat,  a  good  deal  of  uncertainty  exists  upon  the  ques- 
tion upon  which  one  of  the  various  sub-sections  of  section, 
92,  the  legislative  power  of  a  provincial  legislature  over 
certain  phases  of  the  liquor  traffic  is  to  \m  rested,  it  is  now 
clearly  settled  that,  so  long  as  provincial  legislation  stops 


(<r)  7  A  pp.  Cms  839. 


(ft)  3  K.  C.  It.  505. 


(i|  9  App  C«.i.  117. 
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general  scope  and  effect  was  an  Act  respecting  trade  and 
commerce  and  that,  therefore,  none  of  its  provisions  could 
be  altered  by  provincial  legislation.  Noel  v.  Richmond, 
(1  Dor.  333 ;  2  Cart.  246)  deals  only  with  the  question 
arising  under  section  129. 

In  Blouin  v.  Quebec  (d),  it  was  held  by  Chief  Justice 
Meredith  that  the  provision  of  the  Quebec  statute  (38  Vic- 
c.  74),  fixing  the  hours  during  which  taverns,  etc.,  should  be 
kept  open,  was  within  the  competence  of  the  provincial 
legislature;  that  the  provincial  legislatures  may  make 
reasonable  regulations  for  the  preservation  of  good  order  in 
the  municipalities  under  their  control,  and  may  for  this 
purpose  restrict  the  sale  of  spirituous  liquors.  The  Chief 
Justice  holds  that  provincial  legislation,  such  as  above  in- 
dicated, falls  within  the  provisions  of  section  92,  sub-section 
8,  "  municipal  institutions,"  such  laws  being  in  the  nature 
of  police  regulations. 

It  was  held  by  Mr.  Justice  Alleyn,  in  De  St.  Aubyn  v. 
Laf ranee  (e),  that  while  provincial  legislatures  may  make 
laws  regulating  the  sale  of  liquors  in  taverns  and  public 
places,  in  order  the  better  to  maintain  peace  and  good  order, 
they  cannot  directly  or  indirectly  i>rohUrit  the  manufacture 
or  sale  of  spirituous  liquors,  or  other  articles  of  commerce 
or  confer  authority  for  that  purpose  upon  municipal 
councils.  Such  legislation  it  was  held  would  be  in  direct 
conflict  with  the  powers  of  the  Dominion  parliament  under 
this  sub-section. 

Finally,  just  prior  to  the  decision  in  Hodge  v.  Reg.,  the 
general  question  of  the  power  of  a  provincial  legislature  in 
connection  with  the  liquor  traffic  came  before  the  Quebec 
Court  of  Queen's  Bench  (appeal  side),  in  Three  Rivers  v. 
Suite  (/).  It  was  held  broadly  that  a  provincial  legisla- 
te) 2  Cart.  3<>s  ;  7  Q.  L.  R.  18  (1880). 
{e)  2  Cart,  392  ;  8  Q.  L.  R.  100  (1832). 

(/')  5  Legal  News,  830;  2  Cart.  280.     Affirmed  11  S.  C.  R.  25.     See 
alvo  Poulin  v.  Quebec,  9  S.  C.  R.  185. 
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ture  has  the  power  under  "  municipal  institutions  "  to  pass 
a  prohibitory  liquor  law,  or  a  liquor  law  which  is  prohibi- 
tory except  under  certain  conditions.  Reference  was  made 
to  the  condition  of  affairs  in  the  provinces  prior  to  Confed- 
eration, and  it  was  held  that  the  powers  then  possessed  by 
municipal  bodies  in,  at  any  rate,  "  two  great  provinces  of 
Confederation  and  one  of  the  smaller  ones  "  (Nova  Scotia), 
are  the  powers  which  a  provincial  legislature  can  now 
bestow  upon  such  bodies.  The  affirmance  of  the  decision 
in  this  case  in  the  Supreme  Court  cannot  be  taken  as  an 
affirmance  of  the  ground  upon  which  the  decision  was 
based.  The  judgment  of  the  Supreme  Court  is  avowedly 
put  as  following  Hodge  v.  Reg. 

We  have  already  quoted,  see  ante,  p.  358,  the  passage 
from  the  judgment  of  the  Judicial  Committee  of  the  Privy 
Council  in  Russell  v.  The  Queen  (</),  in  which  that  tribunal 
intimated  that  although  its  judgment  upholding  the 
validity  of  the  Canada  Temperance  Act,  1878,  was  based 
upon  the  residuary  clause,  as  it  has  been  termed,  of  section 

91,  they  nevertheless  did  not  desire  to  be  understood  as  dis- 
senting from  the  position  taken  by  the  Supreme  Court  of 
Canada  in  Fredricton  v.  The  Queen  (ft),  in  which  the  Act 
was  upheld  as  a  matter  relating  to  the  regulation  of  trade 
and  commerce.  In  many  quarters  this  was  taken  to  mean 
that  the  Dominion  parliament  alone  has  power  to  legislate 
in  connection  with  the  liquor  traffic.  This  view  however 
was  very  decisively  negatived  in  the  judgment  of  the  Privy 
Council  in  Hodge  v.  The  Queen  (*),  upholding  the  validity 
of  the  Ontario  Liquor  License  Act.  While,  as  we  shall  have 
to  point  out,  a  good  deal  of  uncertainty  exists  upon  the  ques- 
tion upon  which  one  of  the  various  sub-sections  of  section, 

92,  the  legislative  power  of  a  provincial  legislature  over 
certain  phases  of  the  liquor  traffic  is  to  be  rested,  it  is  now 
clearly  settled  that,  so  long  as  provincial  legislation  stops 

(ff)  7  App.  Cas.  829.  (/*)  3  8.  C.  R.  505. 

(t)  9  App  Cas.  117. 
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distiller  must,  upon  the  authority  of  that  case,  be  quashed  ; 
and  the  other  convictions  on  the  ground  that  theregtilatioa 
of  the  wholesale  trade  is  "lir"  vires  of  a  provincial  legisla- 
ture. Mr.  Justice-  Ritetiit:  intimated  that  although  there  is 
a  difficulty  in  drawing  the  line  between  wholesale  and 
retail,  yet  as  the  Act  itself  defined  "  wholesale,"  all  rcstric- 
tion.s  us  to  the  sales  of  the  quantities  .ho  defined,  an  ultra 
vi/re*.  The  discussion  of  the  authori  ties  in  that  can  is  vary 
voluminous,  but  in  view  of  the  subsequent  decision  of  the 
Supreme  Court  oF  Canada  in  Danaher  v.  Peters  (r),  uphold- 
ing the  Liquor  License  Act  of  New  Brunswick,  it  is 
unnecessary  to  discuss  this  case  further,  beyond  noting  that 
Mr.  Justice  Weatherbe  refers  to  the  Dominion  License  Act 
of  1883,  as  being  substantially  identical  as  respects  its 
wholesale  and  retail  clauses,  with  the  Nova  Scotia  Act. 
Referring  to  the  judgment  of  the  Judicial  Committee  of  the 
Privy  Council,  declaring  the  Dominion  Act  ultra  vires,  lie 
treats  that  decision  as  conclusive  in  favor  of  the  validity  of 
a  provincial  Act. 

In  the  two  cases  about  to  be  noted,  involving  the  ques- 
tion of  the  validity  of  the  New  Brunswick  Liquor  License 
Act,  1887,  appeals  were  lodged  by  appellant*  who  had  lieen 
applicants  for  each  of  these  classes  of  licenses  respectively. 
Both  appeals,  however,  were  dismissed,  thus  upholding  the 
validity  of  provincial  legislation  upon  l>oth  branches  of  the 
traffic. 

The  question  still  remains,  however,  a.-*  we  have  said, 
as  to  the  power  of  a  local  legislature  to  prohibit  absolutely 
the  .sale  of  intoxicating  liquors  in  the  province.  In  the 
cases  to  which  we  have  just  referred — Danaher  v,  Peters, 
and  O'Regmi  v,  Peters  (s) — it  was  contended  that  tlic  New 
Brunswick  Liquor  License  Act  of  1887,  could  be  utilized  :i- 
a  means  for  effecting  prohibition.  The  Act  provides  that 
applications  for  licenses  under  the  Act  must  be  endorsed  by 
the  certificate  of  one-third  of  the  rate-payers  of  the  district 


<r)  17  S.  C.  R.  U. 


(,)  17  8.  C.  B,  41. 
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appear  to  me  to  have  established  conclusively  that  the  right  and 
power  to  legislate  in  relation  to  the  issue  of  licenses  for  the  sale 
of  intoxicating  liquors  by  wholesale  and  retail  belong  to  the  local 
legislature,  we  are  bound  to  hold  that  the  Quebec  License  Act, 
1878,  and  its  amendments  are  valid  and  constitutional." 

Mr.  Justice  Gwynne  expresses  the  view  that  Severn  v. 
The  Queen  is  still  an  authority  binding  upon  Canadian 
courts,  but  rests  his  dissent  from  the  view  of  the  majority 
upon  the  ground  that  upon  a  proper  construction  of  the 
Quebec  License  Act,  it  imposed  no  obligation  upon  a  brewer, 
manufacturing  under  Dominion  license,  to  take  out  a  pro- 
vincial license. 

A  further  distinction  will  be  found  noted  in  the  cases 
between  the  issue  of  a  license  to  sell  by  retail  and  to  sell  by 
wholesale.  The  point  is  practically  covered  by  MoIhoii  v. 
Lambe,  but,  as  indicative  of  the  difference  of  opinion  which 
may  still  honestly  exist  as  to  certain  matters  in  connection 
with  the  liquor  traffic,  we  may  refer  to  the  case  of  Queen  v# 
McDougall  (p),  in 'which  the  Supreme  Court  of  Nova 
Scotia  had  to  consider,  the  question  of  the  validity  of  the 
Nova  Scotia  Liquor  License  Act.  The  defendant  was  con- 
victed of  five  separate  offences,  each  dealing  with  a  distinct 
phase  of  the  question.  Three  out  of  five  judges  intimated 
their  opinion  that  Severn  v.  The  Queen  (</),  must  l>e  taken  to 
be  overruled,  and  that  a  provincial  legislature  may  not 
merely  regulate  the  retail  traffic  in  intoxicating  liquor,  but 
may  also  pass  laws  in  relation  to  wholesale  licenses,  and 
licenses  for  brewing  and  distilling.  Mr.  Justice  Weathering 
however,  expressed  the  view  that  the  restriction,  requiring  a 
petition  from  a  certain  number  or  proj>ortio!i  of  the  rate- 
payers in  order  to  obtain  a  license,  was  ultra  t'lren;  but,  as  we 
shall  see,  this  view  cannot  now  l>e  considered  law.  The  Chief 
Justice  and  Mr.  Justice  Ritchie  considered  Severn  v.  The 
Queen  to  be  still  an  authority  binding  ujxm  them,  and  tliat 
therefore  the  conviction  of  the  defendant  as  a  brewer  and 

(p)  20  N.  8.  B.  462.  (<{)  2  6.  C.  B    70 
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sought  to  be  licensed,  as  regards  the  retail  trade  in  liquors  ;  and 
although  these  objections  may  seem  to  be  unreasonable  if  applied 
to  a  person  or  shop  for  which  a  license  to  sell  liquors  by  whole- 
sale is  sought  to  be  obtained,  we  cannot  for  that  reason  hold  the 
object  of  the  legislature  to  have  been  to  effect  prohibition  of  the 
trade  of  dealing  in  the  sale  of  liquors,  under  color  of  an  Act 
establishing  municipal  regulations  affecting  that  trade.  .  .  . 
Defects  or  imperfections  in  the  Act,  or  provisions  therein  which 
may  be,  or  may  appear  to  some  to  be,  unreasonable,  will  not 
justify  us  in  pronouncing  the  true  object  of  the  Act  to  hare  been  pro- 
hibitum, total  or  partial,  of  the  trade  of  dealing  in  the  sale  of 
liquors,  under  pretence  of  establishing  municipal  regulations 
upon  that  subject." 

Mr.  Justice  Patterson  says  : 

"  The  power  of  the  local  legislatures  to  provide  for  the 
issuing  of  licenses  for  .the  sale  of  spirituous  liquors,  either  in 
large  or  small  quantities,  to  limit  the  number  of  licenses,  and 
to  prohibit,  under  penalties,  the  sale  of  such  liquors  without 
license,  cannot  now  be  treated  as  an  open  question.  The  con- 
tention  for  the  present  appellants  is,  that  the  New  Brunswick 
Liquor  License  Act,  1887,  while  professing  merely  to  deal  with 
the  subject  of  licenses,  contains  provisions  which,  from  their 
inherent  tendency  or  from  the  way  in  which  they  may  be  acted 
on,  give  the  measure  the  effect  of  a  prohibitory  law,  either  as  to 
the  whole  province  and  for  all  time,  or  as  to  particular  localities 
and  particular  calendar  years.  The  larger  question  of  the 
power  of  the  province  to  prohibit  the  sale  of  intoxicating  liquors 
within  its  own  borders,  is  not  presented  for  discussion,  and  we 
have  to  deal  only  with  questions  which  concede  that  total 
prohibition  can  be  decreed  only  by  the  Dominion  parliament. 

The  objections  are  too  fanciful  and  far-fetched 

to  be  seriously  discussed  without  denying  to  the  local  legislature 
the  right  to  prescribe  the  conditions  on  which  licenses  can  be 
obtained.  They  assume  a  right  in  every  man  to  demand  a 
license,  ignoring  the  right  of  the  legislature  to  limit  the 
number." 

A  perusal  of  these  passages  discloses  that,  in  the  opinion 
of  the  members  of  the  Supreme  Court,  the  question  of  the 
power  of  a  provincial  legislature  to  enact  a  prohibitory  law 


1111'     l:     V     \.    II  T-    SB      ■.'!     ■ 
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province  is  still  wa  open  one.     In  the  province  of 

the  matd  r  has  been  under  the  consideration  of  the 

< '..mi  of  Appeal  for  thai  proi  inee  —in  Re  Local  Option  Act 

(»>.     The  rust-  is  (.■'iinjilii.'ii.tt'i!  somewhat  by  the  Fact  tfi&l  in 

that   province  at  the  time  of  Confederation  there  was  in 

a    taw   which   distinctly   empowered    municipal 

■  ■  pass  by-laws  for  the  total  prohibition  of  the  retail 
liquor  traffic  within  the  municipality.  These  provision  had 

:  i,  repealed  by  provincial  legislation,  hut,  in  sub- 
Beqttenl    consolidations   of   provincial   .statutes,   hod!    been 

■  .'  iiil-  to  the  existence  of  Bomewhat  similar  ctaQsee 
■ ..  option  in  the  (.'anada  Temperance  Acts  of  1864  and 
1878,  Tlir  particular  Act  which  came  under  the  considera- 
tion 'it'  the  court  was 53  Vic.  c.  •>•>.  As  explained  by  64  Vic. 
■  M  I,  that  enactment  purported  to  be  simply  n  revival 
.1  iiu-  provisions  which  bad  existed  in  the  laws  in  force  in 
the  province  prior  to  Confederation.  It  appears,  however, 
that  these  pre-Confederation  provisions  had  been  repealed 

tnion  legislation  (u),  so  that  it  became  necessary  for 

■  I  to  determine  which  legislature,  Dominion  or  pro- 
vincial, had  power  to  pass  such  an  enactment.    The  case  was 

bed  for  the  consideration  of  the  curt,  under  the  pro- 

i  59  Vi,-.  c   13  iOnt.l — "An  Act  for  expediting  the 

of  constitutional  and  other  provincial  questions," 

— and  Mr.  Justice  '  taler  declined  to  give  any  opinion  upon 

i  ions  submitted.     The  other  members  of  the  court 

.  C.J.O.,  Burton  and  Maclennan,  J  J,  A. — upheld 

tbfl  power  i >f  the  provincial   legislature  to  pass  such  "local 

option"  laws;  basing  their  judgment  upon  the  view  that 

i  ills  within  sub-section  8  of  section  92, 

icipal  institutions  in  the  province."    So  far  as  Ontario 

I    must  be  taken  as  settled  that  a 

.'.  ilature  can  empower  a  municipality  to  pass  a  pro- 

■    so  far,  at  all  events,  as  relates  to  the  retaii 

inide  in  intoxicating  liquors,  it   being   held  that,  upon  a 

1 1  \.  i*.  Ma. 

Out.  C 


i.u)  See  H.  S.  C.  (18H6}.  p.  3358. 
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proper  construction  of  the  statutes  in  question,  thaj  ■ 
cover  the  wholesale  trade.    With  regard  i"  I  b 
placed  upon  nub-section  S  (if  section  l'-l.  »v  slmll   i 
refer»to  tliiw  subject  iigain  in  the  notet  to  th 
It  is  material,  however,  to  note  here  that  the  da  uriot 
the  Court  of  Appeal  in  no  waj  affirms  the  i  . 
legislature  t<>  pass  a  prohibitory  law  of  gem  ■ 
throughout  the  province.      In   fact,  Mr.  Justice   BtU 
while  intimating  his  own  view  that  Buch  p.  ■■-.. 

expresses  tl pinion  that  the  matter  is  concluded  i 

the  provinces  by  the  judgment  of  the  Privy  Coood 
Russell  v.  The  Queen  el.  affirming  the  judgment  i 
Supreme  Court  of  Canada  in  Fredertcton  v.  The  Queen  1 1 
(in  which  the  power  to  prohibit  was  distinctly  classified  tua 
coining  under  sub-section  2  of  -section  911,  without  intimat- 
ing any  dissent  from  tin.' view  upon  which  that  i 
■■■..I-    based.     To  the  like  effect,  in  Griffith  v.  Rica 
was  held  by  Brooks,  J,,  sitting  in  the  Quebec 
Court,  that  s   provincial   legislature  cannot   repe 
sections  of  the  Dunkin  Act  which  relate  to  the   prohibitjoi 
of  the  sale  of  intoxicating  lienors;  the  matter  of  prol 
being,  in  his  opinion,  covered  by  the  decision  of  the  Supi 
Court  in  Fredericton  v.  The  Queen,  as  affirmed  in  Km 
v.  The  Queen, 

The  decision  of  the  Court  of  Appeal  for  Ontario 
Local   Option    Act  {>/),  leaves   the  matter  in  this  peculiar 
liosition ;  that,  by  united  action  on  the  part  of  the 
municipalities  throughout  the  proving-,  th*'  f<>t;il 
tion  of  the  retail  liquor  traffic  may  possibly   I- 
but  that  a  provincial  legislature  has  no  pow  or  to  do 
what  it  may  empower  a  municipality  to  do,     In    )!■■■ 

The  Queen  (z),  the  Judicial  C< littee  of  the  Privv  I 

expressed  the  view  that  the  power  of  a  provincial  legi 


W  7  APP-  Cbs.  83U;  see 
(if)  3  B,  C.  R.  506. 
(■]  8  Cart.  34s. 


ante,  p,  B 


<y)  18  O.  A.  11.578. 
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&ots  in  regulation  of  the  traffic  in  particular  com- 
■  exists  under  section  B8  rob  section  B — "  municipal 
1 S     ■■  the  impoaition.of  punishment  by  fine, 
::ii  Ifi    -"  inattei  s 1  if  a  merely  local  or  private  oatora 
in  tlit-  province."     Furthei  than  this  ^em-ial  stsiti'Tiieot,  the 
hi  of  that  tribunal  throws  very  tittle  tight  upon  the 
Kittject  we  are  now  discussing.     It  doeaoof  indicate  clearly 
whethai   any  one  of  these  sub-sections  alone  Bupporte  tin- 
power,  or  whether  the  combined  i'-.n.-i'  of  fill  a  required 
to  uphold  Huch  legislation.     They  speak  of  license  regula- 
Beeming  to  be  matters  of  a  merely  local  nature 
in   the   pnn  i r i ,-.  .  and    to  be  similar  to,  though  not  identical 
in  all  respects  with,  the  power  that  belongs  to  municipal 
institutions  under  previously  existing  laws  passed  by  the 
bical  parliaments. 

"  Tlieir  Lordships  consider  that  the  powers  intended  to  be 
conferred  by  the  Act  in  question,  when  properly  understood, 
are  to  make  regulations  in  the  nature  of  police  or  municipal 
regulations,  of  a  merely  local  character  for  the  goal  government 
of  taverns,  etc.,  licensed  for  the  sale  of  liquors  hy  retail,  and 
niich  as  are  calculated  to  preserve,  in  the  municipality,  peace 
and  publie  decency,  and  repress  drunken  news  and  disorderly  and 
riotous  conduct.  As  such  they  cannot  be  said  to  interfere  with 
the  general  regulation  of  trade  and  commerce  which  belongs  to 
the  Dominion  parliament." 

fo  attempt,  it    will    be  seen,   is   made   to  distinguish 
sub-sections   8   and    16,  of  section  92.     There  is 

however    the    distinct    exnroisi if    opinion    that    such 

matters  do  not  fall  within  this  sub-section  of  section  91. 
Tin  conclusion  appears  to  us  unavoidable  that  if  n  local 
U-. ■  has  power    under  '  municipal   institutions,"  to 
nntliorb.i  a  municipal  body  of  its  tiwn  creation  to  profti&tt 

Sic  inanj  co lity,  the  use  or  abuse  of  which  ma] 

the  disturbance  of  the  peace  of  the  community,  or 

judicially  affect  its  health  or  morals,  the  legislature 

itself  must  necessarily  have  the  powei    to  pasa  a  general 

law  prohibiting  the  traffic  in  such  commodity  throughout 
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all  the  municipalities  of  the  province.  If  the  conclusion 
be  unsound  the  premises  must  go,  and  then  we  must  fall 
back  upon  some  class  enumerated  in  section  92,  other  than 
"  municipal  institutions,"  as  supporting  the  power  to  regu- 
late, to  the  extent  of  prohibition,  the  traffic  in  particular 
commodities  within  a  province.  If  regulation,  conditionally 
prohibitive,  be  not  an  infringement  of  the  power  of  the 
Dominion  parliament  to  regulate  trade  and  commerce, 
as  those  words  have  been  construed  by  the  various  judg- 
ments, above  cited,  of  the  Judicial  Committee  of  the  Privy 
Council,  it  seems  difficult  to  appreciate  how  the  absolute 
prohibition  of  traffic  in  such  commodities  as  above  indicated 
can  be  such  infringement.  It  cannot  be  by  reason  of  the 
extent  of  interference  with  "  trade  and  commerce  "  for  a 
"regulation"  of  the  traffic  in  one  commodity  may  cause 
greater  interference  than  a  total  prohibition  of  the  traffic 
in  several  others. 

Turning  now  to  the  traffic  in  commodities  other  than 
intoxicating  liquor,  no  distinction  in  principle  can  be  sug- 
gested. The  fact  that  the  Dominion  Inland  Revenue  and 
Excise  Acts  utilize  this  latter  traffic  for  purposes  of  taxation 
cannot  make  any  difference,  as  is  now  settled  by  the 
principle  of  the  decision  of  the  Privy  Council  in  Bank  of 
Toronto  v.  Lambe,  applied  e  converxo.  This  case  will  be 
referred  to  more  at  length  hereafter.  We  proceed  now  to 
a  short  review  of  the  cases  dealing  with  the  power  of  a 
provincial  legislature  to  legislate  in  relation  to  the  traffic 
in  other  commodities. 

In  a  number  of  eases,  regulations  as  to  the  carrying  on 
of  certain  classes  of  business  in  markets,  have  been  held  to 
be  no  infringement  of  the  power  of  the  Dominion  parliament 
under  this  sub-section. 

In  lie  Harris  and  Hamilton  (a),  the  provision  in  the 
Municipal  Act  of  Ontario  empowering  Municipal  Councils 
to  pass  by-laws  "  for  preventing  criers  and  vendors  of  small 

(a)  44  U.  C.  Q.  B.  641. 
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ware  from  practising  their  calling  in  the  market,  public 
streets  and  vacant  lots  adjacent  thereto"  was  upheld  as 
intra  vires  by  Mr.  Justice  Armour — now  Chief  Justice  of 
the  Q.  B.  D. ;  and  this  decision  represents  the  law  as  it  has 
ever  since  been  recognized  in  that  province. 

In  Angers  v.  Montreal  (b)  and  Mallette  v.  Montreal  (c), 
an  Act  of  the  Quebec  legislature,  authorizing  the  imposition 
of  a  license  fee  on  butchers  exercising  their  calling  in  places 
other  than  the  public  markets  of  a  municipality,  was  held 
valid ;  and  in  Ex  parte  Pillow  (d)  it  was  held  that  a  pro- 
vincial legislature  may  authorize  municipal  bodies  to  pass 
by-laws  in  restraint  of  nuisances  hurtful  to  public  health. 
The  attack  in  this  last  case  it  should  perhaps  be  remarked 
was  upon  the  ground  that  such  legislation  conflicts  with 
the  power  of  the  Dominion  parliament  over  "  criminal  law" 
rather  than  with  the  power  to  regulate  trade  and  commerce, 
but  the  general  principle  of  the  case  is  the  same  as  that  in- 
volved in  the  others. 

The  question  has  lately  come  before  the  Supreme  Court 
of  Canada  in  Pigeon  v.  Recgrders  Court  (e),  and  the  opinion 
of  the  court  is  contained  in  a  sentence  taken  from  the  judg- 
ment of  Mr.  Justice  Taschereau :  "As  to  the  constitutionality 
of  the  sections     .     .     there  is  no  room  for  controversy." 

In  Bennett  v.  Pharmaceutical  Association  (/),  it  was  held 
by  the  Court  of  Queen's  Bench  of  Quebec,  that  the  Quebec 
Pharmacy  Act  of  1875,  requiring  certain  qualifications  on 
the  part  of  persons  engaged  in  the  business  of  selling  drugs 
and  medicines,  was  valid.  Treating  of  this  question,  Chief 
Justice  Dorion  says : 

"  In  the  present  case  there  is  no  prohibition  to  sell  drugs  or 
msdicinss  in  any  part  of  the  province  of  Quebec  ;  the  provision 
is  merely  that  drags  and  medicines  shall  only  be  sold  by  persons 
having  the  qualifications  provided  for  by  the  Act. 

(b)  24  L.  C.  Jar.  259 ;  2  Cart.  335. 

(c)  24  li.  C.  Jar.  263 ;  2  Cart  340. 

(d)  27  L.  C.  Jur.  216 ;  3  Cart.  357. 

(e)  17  8.  C.  R.  495.  (/)  1  Dor.  336 ;  2  Cart.  250. 
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'"It  19  true  that  incidentally  this  may  be  considered  a 
ing  in  some  degree  with  the  sale  of  drugs  and  mediant 
province  of  Quebec,  since  it  limits  the  number  of  persons  who 
can  da  that  business." 

In  Beard  v.  Steele  <</),  the  provision*  of  the  Merc 
Amendment  Act,  as  to  the  rights  and  liabilities  of  boh 
sdgnees  and  indorsees  of  biUs-of-lading,  were  held  to  i* 
provisions  us  In  property  ami  civil  rights  in  the  province, 
and  therefore  within  the  power  of  a  provincial  legislators, 
They  were  held  not  to  be  regulations  of  commerce  within 
the  meaning  of  this  sub-section  2.  In  Regina  v.  Taylor  (A), 
Mr.  Justice  Wilson— afterwards  Chief  Justice  §ii 
Wilson — gives  more  at  length  the  considerations  which  had 
induced  the  court  to  uphold  these  provisions  on  the  ground 
mentioned : 

■'  It  did  not  seem  to  me,  at  the  time,  to  he  a  regulation  of 
trade,  and  it  does  not  seem  to  me  to  be  bo  non 
u/fivf  trade  and  commerce.     But  what  enactment  will  not,  in 
some  way  or  other,  affect  it  ?     If  an  Act  were  passed  n 
every  person  who  instituted  a  suit  to  give  security  for  c 
still  further  limiting  the  time  within  which  to 
or  enacting  that  no  execution  should  be  issued  oil  a  jud 
until  a  demand   was  Brat   made  of  the  Bum  reeoven  I 
person  liable  to  pay  it,  or  giving  lo  the  holder  of  a  bill  of  ex- 
change, or  promissory  not*,  a  lien  for  the  amount  dot 
on  the  goods  of  the  acceptor  or  maker,  all  these  provisions,  and 
many  other  cases  which  might  he  put.  would  very  mud 
trade  and  commerce,  but  could  they  be  said  to  lie  a  rtgw 
it?     I  certainly  think  they  coidd  not.     They  would  do 
incidental]}' ;  but  not  more  so  in  principle  than  by  shuUl 
trader  in  gaol  for  debt  or  for  contempt  of  court,  or  Ly  closing  all 
shops  at  eight  o'clock  at  night,  or  by  die  exercise  of  mere  police 
powers,  or  by  giving  a  public  holiday.     All  thuse  are  lawful 
objects,  and  if  they  can  be  properly  adopted  they  do  not 
unlawful,  because  they  cannot  be  wholly  sepan 
other  matter,  and  because    they   are    attended    with    ■  ■ 
rices.     I  think  the  provincial 


(ff) 


i  r  c.  i,i.  8.  a. 


A.  ACT — 9EC.  '.I 


375 


to  mines  the  right  of  contract  to  the  right  of  property  in  the 
goods  mentioned  in  a  bill  of  lading  although  it  does  affect 
trade  and  commerce." 

It  should  be  noted,  perhaps,  that  in  the  same  judgment 

rL    riom  i-  expressed  that  the  Dominion  parliament  would 

■  w'r  to  pass  a  similar  law,  if  it  did  SO  "  Be  a  neces- 

■  1 1 1  .'ii ■}  i i  i-nii'Tit.  matter  tn  I™.-  di'iilt  with  in  the  regula- 

■  1  commerce."  Tins  ijuestion  of  concurrent 
power,  however,  has  been  already  toadied  upon  (i)  and  we 
need  not  disease  this  point  of  the  case  farther  here. 

The  principles  enunciated  iu  the  above  wises — •-■.<!. ,  Ex 
pari*  Pillow,  Bennett  v.  Pharmaceutical  Association,  and 
Beard  i  Steele — support  the  validity  of  provincial  Acts 
such  as  tin?  Employers  Liability  Acts  and  Factory  Acta, 
u  bich,  no  doubt,  in  a  sense  affect  trade  and  Bommeree,  bat 
which  in  thru-  attended  scope  relate  to  the  civil  rights  of 
era  and  employees  (j)— to  matters  of  a  merely  local 
or  private  nature  in  the  province — and  cannot  lie  deemed 

■■"'■■■ii  '  rade  and  < meree  within  the  toean- 

■  bis  Bub-eecti m  defined  in  the  deliverances  of  the 

Privy  Council 

The  latest  authoritative  deliverance  as  to  the  meaning 

ittaehed  to  this  sab-flection,  is  to  be  found  in  Bank  of 

i    Lambe  (/.'.  in  which  it  was  urged  that  the  power 

1  '"minion  parliament  to  regulate  trade  and  commerce 

■■.■•■lit  ,i  provincial  legislature  from  levying 

nk      The  Judicial  Committee  of  the  Privy 

ed  this  contention  in  the  following  iai)i;uu^v; 

u  words  regulation  of  trade  and  commerce  are  indeed  very 

wide.  aii<l  in   Srrtrn't  Ciue  {/),  it  was  the  view  of  the  Supreme 

Court  tlmt  they  operated  to  invaUdate  the  license  doty  which 

«u  there  in  question.     But,  since  thai  cas<    was  decided,  the 

mto,  p.  ai*.  «l  «■«. 

01  Bm>  Houkhwue  v.  O.T.  R.,  8  O.  A.R.637.  and  Can.  Southern  Ry. 

v.  Jadnon.  17  S.  C.  R.  310,  both  anted  anda  tab  Motion  lOof  Motion  98, 

(J)  Hovern  v.  Reg,,  2  8,  C.  R.  70. 
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question  has  been  more  completely  sifted  before  the  Committee, 
in  Parson's'  Case  (m)  and  it  was  found  absolutely  necessary  that 
the  literal  meaning  of  the  words  should  be  restricted  in  order  to 
afford  scope  for  powers  which  are  given  exclusively  to  the  pro- 
vincial legislatures.  It  was  there  thrown  out  that  the  power  of 
regulation  given  to  the  parliament  meant  some  general  or  inter- 
provincial  regulations.  No  further  attempt  to  define  the  subject 
need  now  be  made,  because  their  Lordships  are  clear  that  if  they 
•were  to  hold  that  this  power  of  regulation  prohibited  any  pro- 
vincial taxation  on  the  persons  or  things  regulated,  so  far  from 
restricting  the  expressions,  as  was  found  necessary  in  Parson'* 
Case,  they  would  be  straining  them  to  their  widest  conceivable 
extent." 

3.  The  raising  of  money  by  any  mode 
or  system  of  taxation. 

4.  The  borrowing  of  money  on   the 
public  credit. 

Compare  with  this  sub-section  3,  sub-section  2  of  section 
92  which  assigns  to  provincial  legislatures  the  exclusive 

power  to  make  laws  relating  to  "  direct  taxation  within  the 
province."  In  Bank  of  Toronto  v.  Lanibe  (??),  it  is  said  by 
the  Judicial  Committee  of  the  Privy  Council,  commenting 
upon  this  provincial  power,  that  the  above  sub-section  3 

"  *  *  •  certainly  is  in  literal  conflict  with  it.  It  is 
impossible  to  give  exclusively  to  the  Dominion  the  whole  subject 
of  raising  money  by  any  mode  of  taxation,  and  at  the  same  time 
to  give  to  the  provincial  legislature  exclusively  or  at  all,  the 
power  of  direct  taxation  for  provincial  or  any  other  purpose. 
This  very  conflict  between  the  two  sections  was  noticed  by  way  of 
illustration  in  the  case  of  Parsons.  Their  Lordships  there  said, 
*  So,  the  raising  of  money  by  any  mode  or  system  of  taxation  is 
enumerated  among  the  classes  of  subjects  in  section  91  ;  but 
though  the  description  is  sufficiently  large  and  general  to  include 
direct  taxation  within  the  province  in  order  to  the  raising  of  a 

(m)  Citizens  v.  Parsons,  7  App.  Cas.  96. 
(w)  12  App.  Cas.  575. 
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revenue  for  provincial  parprees.  a^dgned  so  th*  provincial  legis- 
latures bv  section  92.  it  obvioaslv  co^Ii  no:  hive  i«e^a  intended 
that,  in  this  instance  also,  the  general  power  shoaJd  override  the 
particular  power/  Their  Lordship?  adhere  to  iLat  view,  and 
bold  that  as  regards  direct  taxation  within  :Le  province  to  raise 
revenue  for  provincial  purposes.  tLat  sabject  falls  wholly  within 
the  jurisdiction  of  the  provincial  leeislaiores." 

Mutnti*  rnubuvl't*.  the  views  expressed  in  the  above 
extract  apply  to  a  comparison  of  the  above  >ub-**cti«»n  4 
with  sub-section  3  of  section  92  "the  harrowing  »f  money 
on  the  sole  credit  of  the  province." 

Conceding  the  entire  correctness  of  the  view  of  the 
Judicial  Committee,  this  further  view  deserves  considera- 
tion, namely,  that  these  apparently  over-lapping  powers  do 
not  in  fact  conflict  at  all — that  the  power  of  either  govern- 
ment in  this  connection  Is  limited  to  raising  money  for 
purposes  connected  with  its  sphere  of  authority  :  the  choice 
of  method  allowed  to  the  Dominion  government  being  of 
the  widest  possible  character :  that  of  the  provincial  <n  >v- 
ernments  being  limited  to  direct  taxation  within  the 
province,  because,  as  it  is  put  in  this  very  case,  the  power 
of  indirect  taxation  would  be  felt  all  over  the  Dominion. 
Perhaps  this  should  not  be  advanced  as  a  further  view  :  it 
probably  represents  what  was  in  the  mind  of  the  Commit- 
tee in  using  the  expression  "  obviously.*' 

Under  these  sub-sections  have  been  passed  our  various 
Acts  relating  to  Customs  and  Excise  duties — see  R.  S.  C. 

c.  32,  33  and  34; — and  Acts  in  relation  to  Finance see 

R.  S.  C.  c.  28  and  29.  Note  also  chapter  II.,  ante,  p.  35, 
et  *eq.,  for  an  account  of  the  practical  surrender  to  colonial 
legislatures  of  full  control  over  their  own  revenues  and 
tariffs. 

See  also  the  cases  collected  under  section  92,  sub-section 
2,  />o#t. 

m 

5.  Postal  service. 
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6.  The  Census  and  Statistics. 

We  have  not  found  any  expression  of  judicial  opinion 
as  to  the  scope  of  this  sub-section  6,  although  a  number  of 
questions  suggest  themselves.  It  must  be  construed  so  as 
to  exclude  provincial  legislation  upon  whatever  matters  are 
prgperly  included  in  it ;  and  it  seems  to  us  that  any  con- 
struction other  than  "  the  Census,  and  Statistics  in  relation 
thereto  "  would  land  us  in  difficulties.  So  construed,  it  has 
reference  to  the  census  required  to  be  taken  every  ten  years 
by  section  8  of  theB.  N.  A.  Act,  and  to  the  compilation  of 
statistics  in  reference  to  nationality  and  creed,  the  increase 
or  decrease  of  population,  and  kindred  matters.  In  the 
Quebec  Resolutions  the  words  "and  statistics"  do  not 
appear.  No  wider  interpretation  is  needed  to  enable  the 
Dominion  parliament  to  institute  enquiries  and  compile 
statistics  as  to  any  matters  upon  which  information  is 
desired  in  order  to  intelligent  legislation  upon  the  various 
subjects  committed  to  its  legislative  care.  Acts  authorizing 
such  proceedings  would  be  laws  "  relating  to  "  such  subjects. 
Any  wider  interpretation  would  have  the  absurd  effect  of 
condemning  provincial  legislatures  to  legislate  in  the  dark 
upon  many  very  important  matters. 

7.  Militia,  Military  and  Naval  Service, 
and  Defence. 

See  notes  to  section  15,  ante,  p.  259.  This  is  perhaps 
the  matter  in  which,  above  all  others,  the  Imperial  authori- 
ties continue  to  exercise  supervision  over  colonial  legisla- 
tion, and  in  respect  to  which,  also,  the  British  parliament 
passes  Acts  of  express  colonial  application.  The  Com- 
mander-in-Chief of  the  Canadian  forces  is  appointed  by  the 
Imperial  authorities.  At  the  same  time,  the  laws  relating 
to  the  volunteer  forces  of  Canada  are  largely  of  Canadian 
enactment,  but,  as  we  have  said,  they  are  very  carefully 
scrutinized  by    the    Imperial  authorities;    the    idea  l>eing 
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■  b  uniform  system  of  defence  tlimu^li.mt  tin.- 
Empire, 

in  Holmes  v.  Temple  («),  it  ivjw  heM  (in  Quebec)  that 

virions  of  the  Imperial  "Army  Act,  1881," /Jo  not 

-i]i|l\  bo  Canada  so  as  t dee  persons  not  connected  with 

the  active  Militia  of  the  Dominion  liaMe  in  respect  of  nets 
which  are  offences  under  the  Imperial  Act  but  not  outer 
tin-  Militia  Act  of  Canada.  The  whole  subject  of  Imperial 
defence  is  of  such  a  complicated  nature,  and  so  many  of  the 
provisions  of  Imperial  Acts  an*  in  force  in  all  portions  of 
the  Empire,  that  it  is  not  thought  desirable  to  discuss  the 
mutter  at  any  length  here  {p).  We  simply  note  the  only 
which  has  been  decided  in  <  lanada  since  <  lonfederation 
[})  in  reference  to  the  subject^  and  in  reference  to  tins  case 
it  should  I*. remarked  that,  apparently,  -Mr.  Justice  Chauv- 
■Mii  held  the  view  that  the  legislative  authority  of  the 
Dominion  parliament  under  this  sub-section  is  exclusive  " 
ween   that   parliament   and    the   parliament   of   the 

Kingdom — a  view  which  cannot  of  course  be  main- 
tained.     He  treats  the  English  Army  Act  "f  1881  as  appli- 

I  '.mm. I: |y  t.p  the  extent  to  which  it  is  expressly 

iriini.  bo  by  the  Canadian  Militia  Act  (31  Vic.  c,  40).     The 
proper  position  is  clearly  this:  so  far  as  Imperial  legislation 

i     subject  is.  within  tin.-  meaning  of  the  Colonial 

aliditj  Act,  1865  made  applicable  to  the  colonies 
.: rally,  or  to  Canada  in  particular,  any  Canadian  legis- 
lation repugnant  thereto,  in  whole  or  in  part,  must  be  held 
t.i  be  void  and   inoperative  to  the  extent  of  such   repug- 

■ t   otherwise— that    is   to  say,   in   bo    Far  as 

-    inadian  legislation  is  supplementary  to  and  not  inconsis- 

i     Imperial   legialat ipon   the  subject,  this  suh- 

eti  m  '■  ilistinctty  affirms  the  authority  of  the  Dominion 

■■hi.  as  distinguishetl    From  provincial  assemblies  to 

■  c»rt.  swt. 

Po    ■    'Pari    0    ft    Bril   Col  "  -2H.  ,i  ,r<,. 

■     ■      .  ■■.■■■      i    i.  ■ 
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8.  The  fixing  of  and  providing  for  the 
salaries  and  allowances  of  civil  and  other 
officers  of  the  Government  of  Canada. 

Compare  section  92,  sub-section  4 

In  Evans  v.  Hudon  (r),  in  the  Superior  Court  of  Quebec, 
it  was  held  that  a  provincial  legislature  has  no  power  to 
declare  liable  to  seizure  the  salaries  of  employees  of  the 
Federal  government,  the  exemption  of  such  salaries  being 
"  a  matter  of  public  order." 

Much  the  same  question  came  before  the  courts  iu 
Ontario  in  the  case  of  Leprohon  v.  Ottawa  (*),  in  which  it 
was  held  by  the  Court  of  Appeal,  reversing  the  decision  of 
the  Court  of  Queen's  Bench,  that  provincial  powers  of  tax- 
ation do  not  extend  over  the  salaries  of  the  executive  staff 
of  the  Dominion.  The  decision  is  based,  not  so  much  on 
the  limited  effect  of  sub-section  2  of  section  92,  as  upon  the 
broader  ground  that  the  provincial  legislature  has  no  power 
to  impose  a  burden  upon  any  of  the  instruments  by  which 
the  Dominion  government  is  carried  on,  and  cannot  invest 
a  municipal  corporation  of  its  own  creation  with  a  power 
which  it  cannot  itself  directly  exercise.  The  arguments  in 
support  of  the  contrary  view  will  be  found  in  the  opinions 
delivered  in  support  of  the  judgment  of  the  Court  of 
Queen's  Bench.  The  question  has  never  been  further 
litigated.  This  case  is  noteworthy  for  the  free  use,  made 
by  the  judges,  of  the  decisions  of  the  Supreme  Court  of  the 
United  States  upon  similar  questions  which  have  arisen 
there.  The  whole  matter  is  one  of  much  interest  as  indi- 
cative of  the  distinct  separation  of  the  governmental  organ- 
ization of  the  Dominion  and  of  the  provinces  respectively, 
and  of  their  mutual  independence. 

So  far  as  the  Dominion  government  is  concerned,  the 
severance  of  the  tie  of  territorial  connection  with  one  pro- 
vince and  the  creation  of  a  distinct,  exclusively  federal, 
territory  as  the  seat  of  the  Dominion  government,  would, 

(r)  22  L.  C.  Jar.  268 ;  2  Cart.  346.  (*)  2  O.  A.  B.  632. 
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to  some  extent,  do  away  with  this  difficulty.  As  the  law 
now  stands,  in,  at  least,  Ontario  and  Quebec,  federal  officials 
are  exempt  from  provincial  burdens,  while  for  provincial 
officers  there  is  no  escape  from  the  burden  of  federal  tariffs. 

As  dealing  with  a  somewhat  kindred  topic,  see  the 
notes  to  section  125.  post. 

9.  Beacons,  Buoys,  Lighthouses,  and  * 
Sable  Island. 

10.  Navigation  and  Shipping  (i). 

11.  Quarantine  and  the  establishment 
and  maintenance  of  Marine  Hospitals. 

(i)  "  Navigation  and  8hij>ping." — This  is  one  of  those 
subjects  in  "respect  of  which  colonial  legislative  power  is 
limited  by  reason  of  the  existence  of  Imperial  legislation 
upon  the  subject  applicable  to,  and  in  force  in,  the  different 
colonies  of  the  Empire.  It  is  beyond  the  scope  of  this 
work  to  attempt  any  treatment  of  this  large  branch  of 
English  jurisprudence ;  we  must  simply  note  the  line  of 
division  between  the  Dominion  parliament  and  the  provin- 
cial legislature  in  respect  of  the  various  matters  which 
may  appear  in  some  aspects  to  fall  within  this  sub-section, 
and,  in  other  aspects,  within  some  one  or  more  of  the 
various  sub-sections  of  section  92. 

The  line  of  argument  which  led  the  Judicial  Committee 
of  the  Privy  Council  in  Citizens  v.  Parsons  (t),  to  limit  sub- 
section 2,  "  the  regulation  of  trade  and  commerce,"  to  regu- 
lations relating  to  general  trade  and  commerce,  would 
appear  to  be  equally  applicable  to  limit  this  sub-section  10. 
See  sub-sections  9,  11,  and  13,  all  of  which  would  be  un- 
necessary if  the  wider  meaning  were  intended  to  be  given 
to  this  sub- section  10.  See  also  section  92,  sub-section  10, 
and  section  108,  and  the  various  cases  there  noted. 

(I)  7  App.  Cas.  96. 
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In  MucMillan  v.  Tlie  South-West  Boom  Company  | 
was  held  by  the  Sapreme  Court  of  New  Brunswick  (ha 

provincial  enactment  (37  Vic.  <■.  107)  authorising  the  B 
tion  of  booms  in  a  navigable  river,  does  no!  conflict  i 
the  power  of  the  parliament  of  Canada  with  respe 
"  navigation  and  shipping  " ;  those  words  being  used  i1 
-cum-  in  which  they  are  used  in  the  several  Ad 
Imperial  parliament,  relating  to  navigation  and  shipping, 
in  the  Act  of  the  Dominion  parliament,  31  Vic 
namely,  as  giving  the  right  to  prescribe  rules  and  regula- 
tions For  vessels  navigating  the  waters  of  the  Dominion, 
ami  not  excluding,  for  all  purposes,  provincial  jurisdiction 
over  navigable  waters.     Allan,  C.J.,  nays: 

"  A  local  legislature,  therefore,  clearly,  has  a  right  i  . 
porato  a  Booni  Company,  where  its  objects,  us  in  this  cose,  are 
entirely  provincial,  and  the  erection  of  the  booms,    pii  i 
necessary   for  giving  effect  to  Bucb    Act  of  incorporation,  are 
undoubtedly    local    works,    necessary    and  useful  only    for  tlii- 
lumbering  business  in  one   section  of  the  province— the  river 
Miramichi.     The  Acts  then  are  entirely  within  the  powere  given 
to  the  provincial  legislature  unless  the  construction  of  the  word, 
"navigation,"    is  as    has    been    contended    for    the    pii 
counsel;  for.  in  that  case,  the  general  power  over  local 
and  undertakings  must  yield  to  llie  particular  power  given  lo 
the  Dominion  parliament  over  the  subject  matter  of  oa\ . 
But  I  think  that  it  is  not  the  proper  i 
and  therefore  the  Acts  in  question  are  not  ultra  rin  ■■." 

It  was  held  in  McDougall   v.  Union   Navigation  O    >    I 
that  the  power  to  incorporate  imviyiiLimi  cnnipiinii 
operations  of  which  are  limited  to  a  particular  pi 
belongs  exclusively  to  the  legislature  of  such  proi  ince 

In  Normand  v.  St.  Lawrence   Navigation  Co    I 
grant,  by  the  province  of  Quebec,  of  a  wat>  i 

|u)  1   Pur.  A  Bucb.  71B;   2  Cart.  542     Such  an   i 
oaanot  tathoriee  my  nbtruttion  to  n&vigatioa 
(*)  31  L.  C.  Jnr.  113  .  1  Out.  223. 
i;r|  s  g.  L.  n.  Ml;  a  (tat  231. 
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■  p  water  at  the  month  of  the  River  St.  Haurica  was 

held  to  be  valid,  subject  to  the  implied   n.^lridimi  that  the 

should    not    use   his   pnwers    in  such   ;t    way   as   t<> 

ifch  the  requirements  of  navigation. 

In  Queddy  River  Driving  Boom  Co.  v.  Davidson  (ae), 

eld  by  the  Supreme  Court  of  Canada  affirming  the 

l(  of  the  Supreme  Court  of  New  Brunswick,  that  a 

,1  legislature  cannot  authorize  such  an  obstruction 

rigable  Stream  as  would  create  a  public  nuisance. 

In  that  case  there  was  no  Dominion   legislation  upon  the 

subject  to  alter  the  taw  as  it  existed  in  New  Brunswick  at 

the  date  of  the  Union,  ami  the  true  effect  of  the  decision 

Would  Beoni   i"  be  contained    in   an  observation  of   Mr. 

.inst.if,'  Strong 

The  Queddy  river  is  shown  to  be  a  navigable  tidal  river, 
and  the  appellants  have  obstructed  the  navigation  and  thus 
oommitted  an  act  which  is  prima  farie  a.  public  nuisance,  and 
which  the  respondent  shows  to  be  especially  injurious  to  him 
a*  a  riparian  proprietor.  The  respondent  was  therefore  entitled 
to  an  injunction  to  restrain  the  continuance  of  the  obstruction, 
the  appellants  were  able  to  show  some  legal  justification 
for  the  interference  witli  the  navigation  of  the  river  caused  by 
the  construction  and  maintenance  of  these  booms;  they,  how 
ever,  show  nothing  hut  an  Act  of  the  provincial  legislature 
of  New  Brunswick." 

Following  Bank  of  Toronto  v.  Lambe  (y),  the  Supreme 

i|  Canada  has  held  in  Longueuil   Navigation  Co.  v. 

Montreal  [s),  that  s  provincial  legislature  can  impose  direct 

■■■■.>/..  a  fixed  annual  tax  of  8200.00 — upon  Ferry 

men  and  ferry  companies.   Ferries  plying  entirely  within  one 

province  would,  in  any  case,  fail)  within  sub-section    10  of 

92,  although  in.  doubt  they  would  have  to  conform 

(..flu-  provisions  of  any  Act  respecting  "navigation  and 

passed  by  the  Dominion  parliament  within  the 

■  ope  of  this  sub-section. 

(»J   10  8.  0.   K.  SSS;  nee   iiites   to  section    V29,  JMM,  and   »!so  Milt, 


i*>  It  Ajip.  Cm  £ 


(*)  15  B.C.  It.  5HC. 


384  THE  B.  N.  A.  ACT — SEC.  91,  8.-8.  IS. 

In  Central  Vermont  Railway  Co.  v.  St.  John  (a),  the 
Supreme  Court  of  Canada  treated  as  almost  beneath  notice 
the  contention  that  the  boundaries  of  a  municipality  can 
not  be  extended  by  provincial  legislation  so  as  to  include 
therein  part  of  a  navigable  river. 

11  If  it  is  beyond  controversy  that  navigable  rivers  are /or 
purposes  of  navigation  under  the  control  of  the  parliament  of 
Canada,  it  is  not  less  clearly  established  that  the  provinces  have, 
upon  these  same  rivers,  the  right  to  exercise  all  municipal  and 
police  powers,  so  long  as  their  legislation  creates  no  hindrance  to 
navigation/' — Per  Fonrnier,  J.f  at  p.  297. 

In  "The  Picton""  (6),  it  was  held  by  the  Supreme 
Court  of  Canada  that,  under  section  101  (see  post)  and  this 
sub-section  10,  the  Dominion  government  was  within  its 
powers  in  creating  the  Maritime  Court  of  Ontario,  having 
jurisdiction  over  certain  matters  relating  to  navigation  and 
shipping. 

In  the  case  of  "  The  Farewell "  (c),  before  the  Viee? 
Admiralty  Court  of  Quebec,  it  was  held  by  Stuart,  J.,  that 
the  Dominion  parliament  can  confer  upon  Vice- Admiralty 
Courts  existing  in  Canada  under  Imperial  legislation,  juris- 
diction in  any  matter  relating  to  navigation  and  shipping 
within  the  territorial  limits  of  the  Dominion,  and  that  any 
such  Act  is  to  l>e  given  full  effect  so  far  as  its  provisions 
are  not  repugnant  to  Imperial  legislation  (d). 

Compare  the  cases  which  have  arisen  under  this  sub- 
section with  those  under  sub-section  12 ;  and  see  also  note 
(xi)  to  the  opening  clause  of  section  91,  ante,  p.  350. 

12.  Sea  coast  and  inland  Fisheries. 

Note  the  curious  error  into  which  Lord  Chancellor  Sel- 
borne  fell,  in  I/Union  St.  Jacques  v.  B^lisle  (e\  in  not  apply- 

(a)  14  S.  C.  R.  288. 

(b)  4  S.  C.  U.  648. 

(O  7  Q.  L.  R.  380  ;  2  Cart.  378. 

(d)  See  Chapter  XI.  ante,  p.  230  ;  also  Todd,  "  Pari.  Govt.  Brit.  Col.,'" 
p.  149,  et  seq. 

(<•)  L.  R.  6  P.  C.  91. 
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■nl  ■  fisheries  to  lea  coast."  He  speaks  of  the 
■  bole  "i  the  sea  coast  being  put  «  ithin  the  excJusiva  cog- 

■  the  Dominion  legislature-, 
action  108,  and  cases  then  cited 

.  ;  r.  ■>-.■  t  li  views  that  maybe  taken  of  the  scope,  of 

be  various  Bub-sections  of  sections  91  and  92  are  nowhere 

usttot  Illustratei]  tlian  in  lIi-  liii^iti.-n  (/)  which  arose  out 

; .:i.r  of  a  lease  of  a  aalmon  fishery  by  the  Minister 

■  ,,n'i  Fisheries  under  authority  of  a  Dominion  Art 
['li,.  1,,,-hm  ,n  fj'iii  included  pint  of  the  Mimimchi  river,  in 
\v>,..   Branswick  above  the  ebb  and  flow  of  the  tide,  and 

..■  tease  in  question  purported  to  give  an  exclusive  right 

p  fish  iu  that  part  of  the  river,  regardless  of  the  rights  of 

he  riparian  proprietor,     After  much  litigation,  the  inva- 

i'litv  of  tKt-  lease,  and  of  the  clause  of  the  Dominion  Act 

Inch  it  was  made,  was  finally  declared  by  the  Su- 

1  ourt  of  <  anada.     On  the  subject  of  the  rights  of 

]>p>jirietors  generally,  the  opinions  expressed   hy 

ha  different  judges  are  interesting  and  instructive;  but, 

lOnfining  our  attention  to  tin.-  cnnKtitiitunin]  \-nut  involved, 

■  mi-  i  !ourt  held  that  tin.-  scope  of  this  Bub-section 
|->  is  properly  limited  to— 

■subjects  affecting  the  fisheries  generally,  tending  to  their  regu- 

ation,  protection,  and  preservation,  matters  of  a  national  and 

.i  concern  and  important  to  the  public,  such  as  the  forbiiJ- 

b,  to  betaken  at  improper  seasons  in  on  inipr.,piT  iiuiim.-r. 

r  with  destructive  instruments,  laws  with  reference  to  the  im- 

nt  and  the  increase  of  the  fisheries  :  in  other  words,  all 

.t-iil  laws  as  enure  as  well  to  the  benefit  of  the  owners 

■heriefl  as  to  the  public  at  large,  who  are  interested  in 

eg  as  a  source  of  national  or  provincial  wealth  ;  " 

the  Dominion  parliament  could  not  interfere  with 

of  propertj  (with  all  its  incidents)  vested  in  the 

riparian  proprietors — whether  the   province,  or  individual 

farther  than  laws  within  the  above  limits  might 

'.niLiiug  iii  The  yiirtjn  v.  Robertson,  OS.  C.  R.  52. 
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curtail  their  exercise;  and  that,  having  no  power  to  inter- 
fere directly,  the  Dominion  parliament  could  not  authorize 
others  to  interfere  with  those  rights.  Such  legislation 
would  be  confiscation,  not  regulation. 

13.  Ferries  between  a  Province  and 
any  British  or  Foreign  country  or  between 
two  provinces. 

Such  undertakings,  as  being  of  extra-provincial  opera- 
tion, fall  naturally  into  the  classes  of  matters  confided  to 
the  parliament  of  Canada.  We  need  not,  however,  discuss 
the  sub-section  at  length  here,  as  the  whole  subject  will 
come  up  for  consideration  under  sub-section  10  of 
section  92. 

14.  Currency  and  Coinage. 

See  R.  S.  C.  (1886)  c  30,  which  contains  our  legislation 
upon  this  subject.  In  Lynch  v.  Canada  N.  W.  Land 
Co.  (g),  Patterson,  J.  refers  to  this  and  the  six  following 

classes  as  relating  "  to  the  regulation  of  the  general  com- 
mercial and  financial  system  of  the  country  at  large." 

15.  Bulking,  incorporation  of  banks, 
and  the  issue  of  paper  money. 

The  scope  of  this  sub-section  has  been  under  considera- 
tion by  the  Judicial  Committee  of  the  Privy  Council  in  Bank 
of  Toronto  v.  Laml>e  \,h).  It  was  there  "earnestly  contended" 
that  this  sub-section  operates  to  prevent  a  province  from 
levying  direct  taxation  (under  section  92,  sub-section  2) 
upon  a  bank;  but  this  view  was  negatived: 

"  Their  Lordships  think  that  this  contention  gives  far  too 
wide  an  extent  to  the  classes  in  question  ;  they,  cannot  see  how 
the  power  of  making  bunks  contribute  to  the  public  objects  of  the 
province  where  they  carry  on  business  can  interfere  at  all  with 

(</)  19  S.  C.  K.  204;  see  notes  to  s-s.  19,  post. 

[h)  12  App.  Cas.  575  ;  see  Chapter  X.,  n:itry  p.  213. 
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the  power  of  making  laws  on  the  subject  of  hanking,  or  with  the 

power  of  incorporating  hanks Then  it  is  suggested 

that  the  legislature  may  lay  on  taxes  so  heavy  as  to  crush  a  bank 
out  of  existence,  and  so  to  nullify  the  power  of  parliament  to 
erect  hanks.  But  their  Lordships  cannot  conceive  that  when 
the  Imperial  parliament  conferred  wide  powers  of  local  self- 
government  on  great  countries  such  as  Quebec,  it  intended  to 
limit  them  on  the  speculation  that  they  would  be  used  in  an  in- 
jurious manner.  People  who  are  trusted  with  the  great  power 
of  making  laws  for  property  and  civil  rights  may  well  be  trusted 
to  levy  taxes.  There  are  obvious  reasons  for  confining  their 
powers  to  direct  taxes  and  licenses,  because  the  power  of  indirect 
taxation  would  he  felt  all  over  the  Dominion  ;  but  whatever 
power  falls  within  the  meaning  of  class  2  if»,  in  their  fyrdnhip*' 
judgment,  what  the  Imperial  parliament  intended  to  v\s*  ;  awl 
to  place  a  limit  on  it,  because  the  power  may  be  uv*l  «j /urine!/, 
as  all  powers  may,  would  be  an  error  and  would  lead  V/  invj^er - 
able  difficulties  in  the  construction  of  the  Federation  A/4/' 

The  provisions  of  the  Dominion  Banking  Act  i%l  VJc. 
c.  5:  R.S.  C.  c  120»,  empowering  banks  to  hold  w*/eh/we 
receipts  as  collateral  security  for  the  re-payment  of  tt/nim 
advanced  to  the  holders  of  such  reeeif**  wa*  he.-}  V,  v 
intra  rir+*.  and  no  interference  with  p*''7^f*t,/  *'■*'*  "-  • 
rights"  further  than  the  fair  re^uirer.v*T*V.  r/f  *  '*?.<.:.-/ 
Act  would  warrant — Merchant*  fcafrk  v.  ^m.'sa.  ••  x.v, 
which  compare  Beard  v.  .Steele  j  civ*  J  ;:.  v^>  ,'•/>-*  v.  *.'• 
section  2.  "#•/*-.  p.  374. 

In  Winder  v.  Orfftn-ercial  Bofe<    *     >.  ■»"*.-'  *.•••.        v    * 
Brunswick  that  a  i*r r.i:sr~*t   .-/^.xrs.:~   :.**  +.."-' 
«*nact  a  1a w  v..  ittp*^  *  t*r   c  ti>-  T>  *v.!.'.. -,r.  r.'.^-*"     • 
a  hank,  ac  t**ti  x.  •&  ii*  «**-»f-  .--~»-r  -    -..-.-.-?  v-    .**  ■ 
Act  relative?  !*■  "'or.k.*  %r.*i  'ar.jc  vr*      7*-^  *., ■'•-'-*      -       "     ' 
4eei4oB  w-'.^six  <••?«'.  v.  -*-  *»<•«*-.  -/    v»-  .  >..'    •■  "  • 

Judicial    0«mrtt«j?     f    v.»-    Kr         ',.•;..'        -     .->-    ' 


i-sc.a  ;-t 


t:  i  o»-  rr 


-2.1« 
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Begina  v.  County  of  Wellington  (I),  exhibits  the  differ- 
ence in  view  which  is  still  possible  as  to  the  scope  of  this 
sub-section,  the  Court  of  Appeal  for  Ontario  being  equally 
divided  in  opinion  on  the  constitutional  point  involved — 
the  validity  of  a  Dominion  Act  providing  for  certain 
matters  in  connection  with  the  winding  up  of  the  defunct 
Bank  of  Upper  Canada.  The  facts  are  sufficiently  set  forth 
in  note  (xi),  ante,  p.  354,  and  see  also  notes  to  section  92, 
sub-section  13.  In  the  Supreme  Court,  Chief  Justice 
Ritchie  was  alone  in  upholding  the  legislation  under  this 
sub-section. 

16.  Savings9  Banks. 

17.  Weights  and  Measures. 

18.  Bills  of  Exchange  and  Promissory 
Notes  (i). 

19.  Interest  (ii). 

20.  Legal  tender. 

(i)  " Bills  of  exchange  and  jyromissory  notes!' — This 
sub-section  is  very  frequently  noted  as  limiting  the  other- 
wise wide  scope  of  sub-section  13  of  section  92  "  property 
and  civil  rights  in  the  province."  The  law  upon  this  sub- 
ject has  recently  been  codified.     See  53  Vic  c.  33. 

(ii)  "  Interest" — In  Ross  v.  Torrance  (m),  it  was  held 
that  a  provincial  legislature  has  no  power  to  authorize  a 
municipal  corporation  to  charge  a  percentage  increase  on 
over-due  taxes,  the  so-called  increase  lxsing  but  another 
name  for  interest.  The  same  question  came  before  the 
courts  of  Manitoba  in  the  case  of  Schultz  v.  Winnipeg  (#»). 
where  a  similar  provincial  Act  was  also  held  invalid.  It  is 
difficult,  however,  to  agree  with  these  decisions,  as  there  is 

(l)  17  O.   A.  R.  421;  and  in  Sup.jCt.  (tub  wow.  Quirt  v.   Beg.)  19 
B.C.  R.  510. 

(m)  2  Cart.  852 ;  2  Legal  News,  18(3.  (w)  6  Man.  L.  R.  So 
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mi  necessary  connection  between  interest  and  percentage, 
ami  the  power  to  impose  a  penalty  (by  whatever  name  it 
may  be  calleill  to  enforce  prompt  payment  of  municipal 
Tunis  would  seem  to  be  clearly  within  the  [tower  of  tlie 
pnivincial  legislature  under  section  112.  snh-sectinn  15. 

Bee  Royal  Canadian  Insurance  Co.  v,  Montreal  Wai-e- 
botunng  Co,  ■•)■  in  which  it  was  hold  that  a  provincial 
legislature  may  give  a  local  corporation  authority  to  borrow 
money  at  any  rate  of  interest  already  legalised  as  to  other 
persons  who  have  the  right  to  borrow.  Having  reference 
to  the  views  of  the  Privy  Council  as  expressed  in  Citizens 

I'  i'  jone  |  /').  it  is  submitted  that  this  sub-section  is  lim- 
ited to  the  regulation  of  the  legal  rate  of  interest  through- 
out the  Dominion  in  the  absence  of  special  contract,  or  to  the 
passing  of  what  are  known  as  usury  laws,  incase,  in  the 
i  interests  of  the  Dominion,  it  is  deemed  advisable 
to  put  such  laws  upon  the  statute  book.  The  question, 
however,  is  one  of  some  difficulty,  Dominion  legislation 
upon  the  question  is  contained  in  R.  S.  C.  c.  127. 

.Since  the  above  was  written,  the  report  of  the  judgment 
nf  the  Supreme  Court  of  Canada  in  Lynch  v.. The  Canada 
North-West  Lund  Co.  (o/)  lias  appeared,  The  cases  above 
noted  are  distinctly  overruled  and  local  legislation  in 
reference  tu  the  imposition  of  an  additional  percentage  00 
OVer-due  taxes  held  not  to  fall  within  the  scope  of  thissub- 
Bection. 

In  reference  to  the  general  scope  of  the  section  Chief 
Justice  Ritchie  says: 

"  It  is  obvious  that  the  matter  of  interest  which  w,is  intended 
to  be  dealt  with  by  the  Dominion  parliament  was  in  connection 
with  debts  originating  in  contract,  and  tliat  it  was  never  intended 
in  any  way  to  conflict  with  the  ri^ht  of  the  local  legislature  to 
deal  with  municipal  institutions  in  the  matter  of  assessments  or 
taxation,  either  in  the  manner  or  extent  to  which  the  local  legis- 


ts 2  Cart.  86] ;  B  Lena!  New*,  1. 


{!>)  7  App.Cai.  H. 
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lature  should  authorize  such  assessments  to  he  made  ;  hut  the 
intention  was  to  prevent  individuals  under  certain  circumstances 
from  contracting  for  more  than  a  certain  rate  of  interest  and  fix- 
ing a  certain  rate  when  interest  was  payable  by  law  without  a  rate 
having  been  named." 

Following  a  number  of  American  authorities,  quoted  in 
the  judgment,  the  Chief  Justice  points  out  that  municipal 
taxes  are  not,  ]ier  se,  debts  or  contractual  obligations,  and 
then  proceeds  : 

44  Does  not  the  collocation  of  No.  19  with  the  classes  of  sub- 
jects as  numbered  18  and  20  afford  a  strong  indication  tha^t  the 
interest  referred  to  was  connected  in  the  mind  of  the  legislature 
with  regulations  as  to  the  rate  of  interest  in  mercantile  transac- 
tions and  other  dealings  and  contracts  between  individuals,  and 
not  with  taxation  under  municipal  institutions  and  matters 
incident  thereto?  The  present  case  does  not  deal  directly  or 
indirectly  with  matters  of  contract.  The  Dominion  Act  expressly 
deals  with  interest  on  contracts  and  agreements  as  the  first  sec- 
tion conclusively  shows." 

Referring  to  the  rule  that  the  true  nature  and  chai-acter 

of  the  legislation  in  the  particular  instance  under  discussion 
must  be  considered  (/•),  he  points  out  that  the  Act  there  in 
controversy  had  for  its  "  primary  matter"  municipal  taxa- 
tion and  not  "  interest."  It  will  be  seen  that  the  Chief 
Justice  founds  the  jurisdiction  of  a  provincial  legislature  t<> 
pass  the  Act  in  question  upon  section  92,  sub-section  8.  He 
speaks  of  municipal  matters  as  "  necessarily"  embracing  the 
levying  of  taxes  for  municipal  purposes.  We  shall  have  to 
refer  to  this  auain  when  dealing  with  that  sub-section. 
Here  we  have  to  note  that  the  Chief  Justice  clearly  points 
out  that  the  percentage  increase  is  in  reality  an  extra  tax 
and  not  "interest."  Mr.  Justice  Taschereau  characterizes 
the  addition  as  a  "  penalty/  and  Mr.  Justice  Patterson 
saws : 

44  Wo  find  that  article  associated  with  others  numbered  from 
14  to  21,  all  of  which  relate  to  the  regulation  of  the  general  coni- 

\i)   $ce  tuitc.  p.  •21*2. 
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mercial  and  financial  system  of  the  country  at  large 

We  must  see  what  the  thing  really  is.  It  is  clearly  something 
which  the  Manitoba  tax-payer  who  does  not  pay  his  taxes  when 
due  is  made  liable  to  pay  as  an  addition  to  the  amount  originally 
assessed  against  him  or  his  property.  It  is  a  direct  tax  within 
the  province  in  order  to  raise  a  revenue  for  provincial  purposes, 
an'l  as  such  is  indisputably  within  the  legislative  authority  of 

the  province 

44  The  imposition  may,  not  improperly,  be  regarded  as  a 
penalty  for  enforcing  the  law  relative  to  municipal  taxation,  and 
in  that  character  it  comes  directly  under  article  15  of  section  92." 

The  question  whether  such  an  imposition  can  in  any 
sense  be  properly  called  interest  is  referred  to  and  it  is 
pointed  out  that  under  the  impugned  Act  the  addition  is  of 
an  arbitrary  percentage  not  accruing  tie  die  in  diem  ;  but, 
without  expressing  a  decisive  opinion  upon  this  point,  the 
opinion  of  the  court,  Mr.  Justice  Gwynne  dissenting,  was, 
that  such  an  imposition  does  not,  at  all  events,  fall  within 
the  scope  of  this  sub-section  19. 

21.  Bankruptcy  and  Insolvency. 

The  extent  to  which  the  Dominion  parliament,  by  legis- 
lation under  this  sub-section,  is  empowered  to  interfere  with 
"  property  and  civil  rights  in  the  province,"  or  with  "  pro- 
cedure "  in  the  courts  of  a  province,  c4me  up  for  considera- 
tion before  the  Judicial  Committee  of  the  Privy  Council, 
in  the  case  of  Cushing  v.  Dupuy  (*),  and  was  disposed  of  in 
the  judgment  of  that  tribunal  in  these  words  : 

••  It  was  contended  for  the  appellant  that  the  provisions  of 
the  Insolvency  Act  interfered  with  property  and  civil  rights,  and 
was  therefore  ultra  rire*.  This  objection  was  very  faintly  ur^red, 
but  it  was  strongly  contended  that  the  parliament  of  Canada 
could  not  take  away  the  right  of  appeal  to  the  Queen  from  final 
judgments  of  the  Court  of  Queen's  Bench,  which,  it  was  said, 
was  part  of  the  procedure  in  civil  matters  exclusively  assigned  to 
the  legislature  of  the  province.     The  answer  to  these  objections 

{»)  5  App.  Cas.  409. 
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is  obvious.  It  would  be  impossible  to  advance  a  step  in  the 
construction  of  a  scheme  for  the  administration  of  insolvent 
estates  without  interfering  with  and  modifying  some  of  the 
ordinary  rights  of  property,  and  other  civil  rights,  nor  without 
providing  some  special  mode  of  procedure  for  the  vesting,  realiza- 
tion, and  distribution  of  the  estate,  and  the  settlement  of  the 
liabilities  of  the  insolvent.  Procedure  must  necessarily  form  an 
essential  part  of  any  law1  dealing  with  insolvency.  It  is  there- 
fore to  be  presumed,  indeed  it  is  a  necessary  implication,  that  the 
Imperial  statute,  in  assigning  to  the  Dominion  parliament  the 
subjects  of  bankruptcy  and  insolvency,  intended  to  confer  on  it 
legislative  power  to  interfere  with  property,  civil  rights,  and  pro- 
cedure within  the  provinces,  so  far  as  a  general  law  n  hit inn  to 
those  subjects  might  affect  them.1' 

The  words  italicised  are  important  as  indicating  the  view 
of  the  Committee  as  to  the  scope  of  the  sub-section,  as 
authorizing,  namely,  a  general  insolvency  or  bankruptcy  law. 
There  is  now  no  such  law  in  existence  in  Canada,  and  the 
power  of  a  provincial  legislature,  in  the  absence  of  Dominion 
legislation,  to  pass  laws  for  the  equitable  distribution  of  the 
estate  of  a  man  whose  assets  are  insufficient  to  meet  his 
liabilities,  has  necessarily  arisen,  and  with  this  question  has 
also  arisen  the  larger  one  as  to  the  existence  of  "  concur- 
rent"  powers  of  legislation  in  the  Dominion  parliament 
and  provincial  legislatures;  as  to  which  see  chapter  X. ,"/*/', 
p.  210,  and  note  (xi)  to  section  91,  rente,  p.  350.  Quirt  v. 
Reg.  (/),  in  which  a  special  Act  in  reference  to  the  winding 
up  of  the  a  Mail's  of  a  particular  bank  was  upheld  by  t\w 
Supreme  Court  of  Canada  as  within  the  scope  of  this  sub- 
section, is  sufficiently  referred  to  in  the  note  last  mentioned. 

The   Privy   Council   had  had  occasion  to  consider  this 
sub-section    in    an    earlier   case — L' Union    St.   Jacques    v 
Belisle  ( //) — which  came  before  them  in  1874.     The  scope  «»t 
the  sub-section  is  clearly  indicated  in  the  judgment,  when*- 
speaking  of  the  various  sub-sections  of  section  91,  and  ot 

(0   1<»  R.  C.  K.  510.  (u)  L.  R.  6  P.  C.  31. 


THE   B.  y.  A.  ACT — SEC.  91,  S.-S.  21.  393 

this   sub-section    in    particular,    the    following    language 
occurs: 

"  There  is  no  indication  in  any  instance  of  anything  being 
contemplated,  except  what  may  be  properly  described  as  general 
legislation  ;  such  legislation  as  is  well  expressed  by  Mr.  Justice 
Caron  when  he  speaks  of  the  general  laws  governing  Faillite, 
bankruptcy  and  insolvency,  all  which  are  well  known  legal  terms 
expressing  systems  of  legislation  with  Which  the  subjects  of  this 
country,  and  probably  of  most  other  civilized  countries,  are  per- 
fectly familiar.  The  words  describe  in  their  known  legal  sense 
provisions  made  by  law  for  the  administration  of  the  estates  of 
persons  who  may  become  bankrupt  or  insolvent,  ncrorduuj  to  rules 
and  definitions  jHrscribed  hy  hm\  including  of  course  the  conditions 
on  which  that  lawT  is  to  be  brought  into  operation,  the  manner 
in  which  it  is  to  be  brought  into  operation,  and  the  effect  of  its 
operation." 

The  latter  part  of  this  extract  supports  what  has  been 
said  in  an  earlier  chapter  (v)  in  reference  to  bankruptcy 
and  insolvency  being  legal  relations,  the  creation  of  which 
out  of  any  given  combination  of  circumstances,  is  alone  in 
the  power  of  the  Dominion  parliament.  In  the  absence  of 
any  such  legislation,  it  is  difficult — in  view  of  the  scope  at- 
tributed to  sub-section  13  of  section  92  (w),  "property  and 
civil  rights  in  the  province  " — to  see  on  what  ground  pro- 
vincial legislation,  making  provision  for  the  distribution  of 
a  man's  estate  among  his  creditors,  and  for  his  discharge 
from  liability  upon  his  contractual  obligations,  can  be  im- 
pugned. In  view,  however,  of  the  difference  of  opinion 
among  the  judges  who  have  had  to  consider  this  question* 
this  view,  we  need  hardly  say,  is  put  forward  with  much 
diffidence. 

In  Crombie  %v.  Jackson  (x\  that  was  held  to  be  a  valid 
provision,  in  the  Insolvent  Act  in  force  at  that  date  (1874), 
which  obliged  a  person,  making  claim  to  any  part  of  the 
property  of  an  insolvent  transferred  to  the  possession  of  his 

(r)  See  ante,  p.  215.  (ir)  See  the  notes  to  that  sub-section. 

(jt)  34  U.  C.  Q.  B.  57e. 
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assignee  under  the  Act.  to  proceed,  under  the  Act,  by 
mary  proceedings  before  a  county  judge.  In  our  new, 
these  cues  involving  enquiry  as  to  tin-  validity  of  indi- 
vidual sections  of  former  Insovent  Acta  are  not  of  nnicii 
practical  importance ;  they  would  assist  of  Bourse  in  tin 
framing  of  a  new  Act:  but  the  important  eases  an  those  in 
which  provincial  Acts  or  manses  of  provinaial  Acts  haw 
been  impugned  on  the%round  that  their  provisions  ore  in 
the  nature  of  insolvency  legislation.  At  thesanw  time,  in 
the  face  of  tin'  divergence  of  view  which  exists  upon  the 
subject,  we  Bhould  hardly  1m-  justified  in  overlooking  the 
former  class  of  eases. 

In  Peak   v.  Shields  i  i/).  was  im 'olvi'il  the  question  of  the 

validity  of  tb  i  136tfa  section  of  the  Insolvent  Act  of  1875, 
which  provided  that  a  debtor,  afterwards  becoming  an  in- 
solvent tmdertV  Act,  who  bud  fraudulently  obtain-' !  g !*. 

on  credit  knowing  himself  unable  to  meet  bis  engagements. 
might  be  subjected  to  Imprisonment  for  two  years  unless 
the  debt  and  costs  were  sooner  paid.  The  opinions  delivered 
were  very  conflicting,  some  of  the  judges  expressing  the 
V16W  that  the  clause  was  legislation  regarding  procedure  in 
civil  matters,  others  that  it  was  properly  described  as  in- 
solvency leg]  latii-n,  and  others  again  that  it  might  be  up- 
held as  criminal  legislation.  Tlie  broader  question  involved 
in  the  case,  namely,  the  power  of  a  colonial  legislature  to 
legislate  respecting  wrongs  committed  abroad  was  treated 
of  in  chapter  IX.,  ante,  p.  189. 

In  Ha  Eldorado  Union  Store  Company  (*),  it  was  held 
in  Nova  Scotia,  and  again  in  SI  en  .Hired  v,  Clark  (o),  it  was 
tuuutimoualy  held  by  the  Supreme  Court  of  Canada,  that 
Ute  hi'ininliin  Winding-up  Acts  are  insolvency  legislation. 
and  are  properly  made  applicable  t'i  companies  incorporated 
wader  |*r  ivincial  Acta      In  Allen  v.  Hanson  (o),  it  was  hold 

■    iO.  v   it.  G3y;  si  n.  c.  (.■.  P.  m. 
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that  these  Winding-up  Acts  also  apply  to  companies  incor- 
porated under  Imperial  Acts,  the  power  in  such  case  being 
limited,  of  course,  to  dealing  with  the  realization  and  dis- 
tribution of  the  assets  in  Canada.  See  the  earlier  case  of 
Merchants  Bank  v.  Gillespie  (r),  in  which  it  was  held  that 
the  Winding-up  Act  then  in  force,  did  not,  upon  the  proper 
interpretation  of  it,  apply  to  such  an  Imperial  Company. 

In  Clarkson  v.  Ontario  Bank  (<7)  and  other  cases  re- 
ported with  it,  the  validity  of  certain  legislation  by  the 
Ontario  legislature  (R.  S.  0.  c.  124 — "an  Act  respecting  as- 
signments and  preferences  by  insolvent  persons  ") — was  in 
question.  The  court  was  equally  divided.  The  opinions  of 
Hagarty,  C.J.O.,  and  Osier,  J. A.,  who  held  the  Act  ultra 
rir<'s,  proceed  upon  the  broad  ground  thus  expressed  by  the 
Chief  Justice  : 

"  It  is  to  all  intents  a  law  for  the  Judicial  administration  of 
an  insolvent's  estate  by  means  unknown  to  tiie  common  law, 
and  conferring  rights  on  an  assignee  in  addition  to,  and  beyond 
all  rights  assigned  to  him  by  the  debtor." 

On  the  other  hand,  Burton  and  Patterson,  JJ.A.,  who 
upheld  its  validity,  support  their  opinions  by  pointing 
out  that  the  various  clauses,  examined  in  detail,  deal  with 
matters  within  the  legislative  competence*  of  a  provincial 
legislature  under  sub-section  13  of  section  J.) 2.  probity  and 
civil  rights.  In  view  of  this  difference  of  opinion  it  can  1*» 
easily  understood,  therefore,  that  the  view  we-  have 
attempted  to  express  in  an  earlier  chapter  is  advanced 
with  much  mistrust.  In  all  these  cases  there  will 
have  to  1»l*  a  pronouncement  by  the  Judicial  Committee 
of  the  Priw  Council  or  an  amendment  to  the  B.  X.  A.  Act, 
before  the  position  of  impecunious  debtors  is  satisfactorily 
settled. 

In  Clarkson  v.  Ontario  Bank,  Burton  and  Pattei-son, 
JJ.A.,  l>oth  expressed  sane  doubt  as  to  section  I)  of  the  Act 
then    in  question,  which  section  did  not   itself  come   im- 

(r)  10  S.  C.  R.  31*2  Mi  15  O.  A.  It.  Kf,. 
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mediately  in  question  in  the  case.  It  provided  that  an 
assignment,  under  the  Act,  for  the  general  benefit  of 
creditors,  should  take  precedence  of  all  judgments  and 
executions  not  completely  executed  by  payment ;  and 
afterwards,  in  Union  Bank  v.  Neville  (e),  it  was  held  by 
Chief  Justice  Sir  Thomas  Gait,  to  be  tUtiu  vires,  as  being 
insolvency  legislation. 

"  The  question  now  is  whether  or  not  the  assignee  is  entitled 
to  take  these  goods  out  of  the  possession  of  the  sheriff.  It  is 
manifest  that  the  assignor  himself  has  no  such  authority,  and 
it  appears  to  me  that,  that  being  the  case,  he  could  confer  no 
such  right  on  his  assignee.  By  the  words  of  the  statute  itself, 
it  is  plain  that  the  provisions  are  to  have  effect  only  in  cases  of 
insolvent  debtors  or  persons  on  the  verge  of  insolvency ;  con- 
sequently, to  attribute  to  an  assignment  under  the  statute  a 
power  to  remove  goods  in  the  hands  of  the  sheriff  under  execu- 
tion against  an  insolvent,  must,  in  my  opinion,  be  considered  as 
an  Act  relating  to  "  bankruptcy  and  insolvency." 

To  the  same  effect — from  the  other  standpoint — we 
may  note  the  case  of  Kinney  v.  Dudman  (/),  decided  by 

the  Nova  Scotia  Supreme  Court,  upholding  the  validity  of 
section  59  of  the  Insolvent  Act  of  1869,  which  provided 
that  a  judgment  not  completely  executed,  should  as  against 
an  assignment  under  that  Act,  create  no  lien  or  privilege 
upon  the  property  of  the  insolvent. 

In.  The  Queen  v.  Chandler  (g),  it  was  held  by  the 
Supreme  Court  of  New  Brunswick,  that  those  provisions, 
in  what  are  commonly  known  jus  Indigent  Debtors  Acts, 
providing  for  the  examination  of  a  confined  debtor  and  for 
Ins  discharge  from  imprisonment  upon  proof  of  indigence, 
ami  of  the  absence  of  fraudulent  dealings  with  his  property, 
cannot  be  parsed  by  provincial  legislatures.  This  case 
arose  in  IN(>8,  and  the  judgment  of  the  court  was  founded 
upon  views,  as  to  the  wide  scope  of  this  sub-section,  which 
cannot  in  view  of  the  later  authorities  be  now  considered 

ir)  21  ().  H.  \ra.  (/)  2  Rns8.  «*  Ches.  HI ;  2  Cart.  41*2. 

('/)  2  Cart.  421  ;  1  Hannay  550. 
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a  correct  exposition  of  the  law.  The  won  Is  "  bankruptcy 
and  insolvency  "  were  interpreted  as  covering  all  legisla- 
tion as  to  impecunious  debtors  even  entirely  apart  from 
any  system  of  bankruptcy  and  insolvency  legislation, 
and,  in  this  view,  the  Act  in  question  was  held  to  be 
an  insolvent  Act  (It).  In  another  aspect,  however,  the 
case  may  well  be  referred  to,  as  being  one  of  the  earliest 
decisions  emphatically  enunciating  the  doctrine  that, 
under  the  B.  N.  A.  Act,  it  necessarily  devolves  upon 
courts  of  justice  to  inquire  into  the  validity  of  post-Con- 
federation Canadian  legislation.  The  fact  that  the 
Governor-General  had  not  disallowed  the  provincial  Act  in 
question,  was  decisively  held  by  the  court  to  1*3  immaterial, 
upon  an  inquiry  as  to  its  legal  validity. 

Upon  the  question  as  to  the  scope  of  this  sub-section 
21,  The  Queen  v.  Chandler  has  never  l>een  overruled,  but,  in 
subsequent  cases  in  New  Brunswick,  the  wide  view  upon 
which  the  decision  in  the  early  case  proceeded  has  evidently 
and  necessarily  been  modified.  Prior  to  the  Union,  the 
New  Brunswick  legislature  had  passed  an  Act  extending 
the  gaol  limits — an  Act  affecting  confined  debtors.  This 
Act  was  not  to  come  into  operation  until  April  1st,  lHfjS, 
but  before  that  date,  and  after  Confederation,  it  was 
repealed  by  a  subsequent  enactment.  The  Xew  Brunswick 
Supreme  Court  intimated  that  there  was  nothing  in  the 
point  that  the  Act  was  one  relating  to  insolvency,  and  that 
therefore  the  provincial  legislature  was  within  its  powers 
in  repealing  it  ( /).  And,  again,  in  Armstrong  v.  McCutchin 
(j),  the  Supreme  Court  of  Xew  Brunswick  held  that  an 
Act  of  the  legislature  of  that  province  abolishing  imprison- 
ment for  debt  was  not  ultra  vires,  as  respects  a  party  not 
shown  to  be  a  trader,  subject  to  the  Dominion  Insolvent 
Act     Ritchie  C.J.,  says : 

(h)  See  the  remarks  of  Mr.  Justice  Barton  in  Clarkson  v.  Ontario 
Bank,  u^t  tupra  ;  and  see  also  notes  to  sec.  92,  8.-8.  14,  post. 

(i)  MoAlmon  v.  Pine,  2  Cart.  487  ;  2  Pag  44. 

(j)  2  Cart.  494 ;  2  Pag.  381. 
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"  But  while  legislation  on  the  subject   of  imprisonment  i 
debt  may  be,  under  some  circumstances,  involved  in   U  _ 
on  bankruptcy  and  insolvency,  anil   therefore  fit  man.  i 
dealt  with  bj  the  Dominion  parliament,  it  by  no  meuu- 
tliat  in  no  circumstances  can  a  local   legislature   legisUl 
reference  tliereto.     On   the  contrary,  there  ml 
where  the  abolition  or  regulation  of  imprisonment  for  debt  is  in 
no  way  mixed  up  with  or  depending  on  ineolvenoj 
in  which  application  has  been   made  for  discharge  undi 
Act,  the  party  does  not  appear  by  the  affidavits  to  be  in  anywise 
amenable  to  the  Insolvent   Act  of  lHfi!),  nor  a  party  who  could 
be  brought  within  the  operation  of  that  Act ;  nor.  so  All  ■ 
concerned,  or  as  applicable   to  his  case,  are   the  clause 
local  Act  under  which  he  seeks  the  discharge,  in  any  way  in 
with  that  Act.     The  defendant  simply  appears  in  the  posi 
a  person  not  subject  to  the  Insolvent  Act  of   1868,  ail 
the  legislature  lias  declared   shall  not  be  proceeded  agail 
recovery  of  a  debt  by  imprisonment,  without   n 
question  of  solvency  or  insolvency  ;  therefore  t] 
why  he  should  not  receive  the  benefit  of  an  Act  passed 
local   legislature   for  regulating  the  procedure  in   civil 
relation  to  the  civil  rights  of  parties   in   the 
So   far  therefore  as  the  defendant  is  concerned — and  we    limit 
our  decision   to   the  particular  circumstances  of  this  in  I 
case — there  is  no  reason  why  the  Act  should  not  have  full  fort* 
and  effect.     Regina  v.  Chandler,  which  was  so  much  pressed  on 
us,  is,  we  think,  entirely  distinguishable  from  tfa 

See  alao,  Hi-  De  V'eber  j/,i,  in  which  an  Act  of  thi 
Brunswick  legislature,  providing  that  as  against  an  a 
"1'  the  grantor  under  ;my  law  relating  to  insolvency 
.it'  sale  should  only  take  effect  from  the  date  ul   il  ■ 
was  hrbl  to  be   hifnt  i'i'cc*.     The  provinces  down 
sea    are    not   at   one    upon  this  question.     In  Joll 
Poyntz  (0,  it  was  held  by  the   Nova  Scotiw  Conrto  thai  * 
provincial    legislature  could  confer  upon  n   newlj    ■ 
provincial  court,  jurisdiction  to  entertain  an  apptioaJ 

id  u  n.  B.  n-.  loi .  ■-'  c»rt.  sot, 

l')  a  Owl  LIB;  I  Bun    I  Q  Id    IW 
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the  discharge  of  an  insolvent  debtor  under  a  provincial  Act 
passed  prior  to  Confederation,  such  legislation,  it  was  held, 
not  coming  within  this  sub-section ;  while,  on  the  other 
hand,  in  the  case  of  Munn  v.  McCannell  (m),  the  Supreme 
Court  of  Prince  Edward  Island  held  to  be  ultra  vires,  a 
provision  in  the  Indigent  Debtors  Act  of  that  province, 
providing  for  the  discharge  of  an  insolvent  debtor. 

The  language  above  quoted  of  Sir  Montague  Smith  in 
delivering  the  judgment  of  the  Privy  Council  in  Cushing  v. 
Dupuy  (n)  would  seem  to  cover  the  various  matters  dis- 
cussed in  the  above  cases.  As  relating  to  "  civil  rights  in 
the  province "  a  provincial  legislature  has  full  power  to 
legislate  thereon,  subject  to  the  operation  of  any  general 
insolvency  legislation  passed  by  the  Dominion  parliament. 

In  Murdoch  v.  Windsor  &  Annapolis  Railway  Co.  (o), 
Mr.  Justice  Ritchie,  sitting  as 'Equity  Judge,  held  invalid, 
as  an  infringement  upon  the  powers  of  the  Dominion  par- 
liament under  this  sub-section,  an  Act  of  the  Nova  Scotia 
legislature,  entitled  "An  Act  to  facilitate  arrangements 
between  Railway  Companies  and  their  creditors."  The  Act 
provided  that  the  company  might  propose  a  scheme  of 
arrangement  between  the  company  and  its  creditors,  and 
tile  the  same  in  court,  and  that  thereupon  the  court  might, 
on  application  by  the  company,  restrain  any  action  against 
the  company,  upon  such  terms  as  such  court  might  see  fit. 
The  Act  also  provided  that  notice  of  filing  the  scheme 
should  be  published,  and  that  thereupon  no  process  should 
be  enforced  against  the  company  without  leave  of  the  court. 
Mr.  Justice  Ritchie  considered  the  Act  as  one  which  could 
have  reference  only  to  a  company  which  was  insolvent. 
That  a  company,  having  become  insolvent,  should  have  the 
power,  in  order  to  settle  with  all  its  creditors  alike,  of  de- 
claring itself  such,  and  that  on  such  declaration  the  remedies 
of  creditors  should  be  suspended,  would  not  be  unreason - 

(m)  2  P.  E.  R.  (n)  5  App.  Cas.  409. 

[O)  3  Cart.  368 ;  Rusb.  Eq.  Rep.  137. 
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a  distinct  branch  of  jurisprudence — patent  law  (u).  The 
language  of  the  Judicial  Committee  in  Cushing  v.  Dupuy  (v\ 
as  to  the  necessity  for  regulating  "procedure "  in  connec- 
tion with  the  handling  of  estates  under  bankruptcy  and 
insolvency  legislation,  applies  with  almost  equal  force  to 
legislation  under  this  sub-section  22.  At  the  same  time  we 
have  to  note  that  comparatively  *  few  cases  have  arisen 
calling  for  a  decision  as  to  the  line  of  division  which 
properly  marks  out  the  sphere  of  provincial  legislative 
authority  in  connection  with  patent  litigation,  but  so  far  as 
the  decisions  go  they  uphold  the  authority  of  the  Dominion 
parliament  to  regulate  procedure  in  such  cases. 

In  Aitcheson  v.  Mann  (w),  the  Queen's  Bench  Divisional 
Court  held,  affirming  the  decision  of  Boyd,  G,  that  section  24 
of  the  Patent  Act  of  1872,  which  requires  that  the  trial  of  an 
action  for  the  infringement  of  a  patent  must  be  tried  in  the 
court  nearest  the  defendant's  residence  or  place  of  business, 
was  intra  vires. 

In  Mous8eau  v.  Bate  (x),  it  was  held  that  proceedings  in 
the  nature  of  a  Sci.  Fa.  to  set  aside  letters  patent  of  inven- 
tion issued  under  a  Dominion  statute,  cannot  be  instituted 
in  the  name  of  a  provincial  Attorney-General,  but  can 
only  legally  be  brought  by  the  Attorney-General  for  Canada. 
In  connection  with  this  case,  reference  should  also  be  had  to 
Regina  v.  Pattee  (y),  in  which  the  late  Master  in  Chambers 
(Mr.  Dalton,  Q.C.),  held  that  the  Attorney-General  of 
Ontario  was  the  proper  officer  to  grant  a  tiat  for  the  issue 
of  a  writ  of  Sci.  Fa.  In  another  view,  the  case  is  note- 
worthy as  containing  one  of  the  earliest  expressions  of 
opinion  in  reference  to  the  necessary  co-extension  of  the 
executive  and  legislative  functions  of  a  provincial  govern- 
ment. So  far  as  concerns  this  sub-section,  however,  the 
judgment  is  expressly  limited  to  the  case  of  a  subject  dmni- 

(m)  Ante,  p.  236.  (x)  27  L.  C.  Jur.  153 ;  3  Cart.  341. 

(v)  5  App.  Cas.  40<>.  (//)  5  P.  R.  (Ont.)  2i»2. 

(tc)  0  P.  R.  (Ont.)  473. 
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ciled  in  the  province,  seeking  to  avail  himself  of  the  peculiar 
privileges  of  the  Crown,  in  order  to  the  assertion  of  his  own 
private  interests,  and  the  Master  in  Chambers  desired  that 
he  should  not  be  understood  as  speaking  of  a  case  where 
the  Crown  itself  seeks  to  avoid  a  patent. 

In  Re  The  Bell  Telephone  Co.  {z\  it  was  held  to  be  a 
proper  exercise  of  the  powers  of  the  Dominion  parliament 
under  this  Act,  to  provide  that  in  case  of  dispute  arising 
as  to  the  validity  of  a  patent,  such  dispute  should  be  settled 
by  the  Minister  of  Agriculture,  or  his  Deputy,  whose 
decision  should  be  final.  It  was  held  that  by  the  Act  a 
court  or  judicial  tribunal  was  constituted,  and  that  the  Do- 
minion parliament  had  power  to  constitute  such  a  court, 
under  section  101  (see  post).  This  question  has  been  already 
discussed  to  some  extent  in  chapter  XL,  unte,  p.  230,  and 
further  reference  to  it  will  be  found  in  the  notes  to  section 
101. 

23.  Copyrights. 

This  is  hardly  the  place  to  discuss  the  somewhat  peculiar 
position  in  which,  under  the  combined  operation  of  Imperial 
and  Canadian  legislation,  Canada  is  placed  in  relation  to 
this  question  of  copyright.  Our  power  along  this  line 
is  subject  to  limitations  owing  to  the  existence  of  Imperial 
legislation  in  force  in  Canada.  Smiles  v.  Belford  t"),  in 
which  the  situation  is  graphically  described  by  Moss,  J. A. 
(afterwards  C.J.O.),  is  of  importance  to  our  subject  in 
another  aspect,  namely,  as  affirming  the  legal  supremacy  of 
the  Imperial  parliament, even  over  colonies  possessed  of  legis- 
latures of  their  own,  and  as  limiting  the  term  "  exclusive  ' 
in  this  section  91  of  the  B.  X.  A.  Act,  as  referable  merely 
to  the  power  of  the  Dominion  parliament  as  distinguished 
from  that  of  the  provincial  legislatures  {b).     It  is  hardly 

(z)  7  O.  R.  605. 

(a)  1  O.  A.  R.   436;  see  also  Anglo  Canadian  Music  Publishers   v. 
Buckling,  17  O.  R.  239. 

(4)  See  ante,  p.  67,  and  note  (x)  to  sec.  91,  ante,  p.  350. 
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conceivable  that  any  question  can  arise  as  between  the 
Dominion  and  the  provinces  upon  this  subject,  except, 
perhaps,  in  relation  to  "  procedure  "  in  copyright  litigation, 
should  the  Dominion  parliament  legislate  along  this  line. 
See  note  to  the  last  sub-section  (22). 

24.  Indians  and  lands  reserved  for  the 
Indians. 

The  proclamation  (a)  which  followed  upon  the  Treaty 
of  Paris  contained  provisions  designed  to  protect  the  abo- 
rigines "  in  the  possession  of  such  parts  of  our  dominions 
and  territories  as,  not  having  been  ceded  to  us,  are  reserved 
to  them,  or  any  of  them,  as  their  hunting  grounds."  In  the 
celebrated  case  of  the  St.  Catharines  Milling  Co.  v.  The 
Queen  (6),  it  was  held  by  the  Judicial  Committee  of  the 
Privy  Council,  that  the  interest  of  the  Indians  under  this 
proclamation    was   "a   personal   and    usufructuary   right, 

dependent  upon  the  good  will  of  the  sovereign 

There  has  been  all  along  vested  in  the  Crown  a  substantial 
and  paramount  estate  underlying  the  Indian  title,  which 
became  a  plenum,  dominium  whenever  that  title  was  sur- 
rendered or  otherwise  extinguished/'  From  time  to  time 
Indian  tribes  had  surrendered  their  title  to  portions  of  this 
reserved  territory,  usually  upon  terms  which  secured  to 
them  a  more  definite  right  of  occupation  of  some  small  sub- 
division of  it.  These  smaller  tracts  were  known  as  "  Indian 
reserves."  In  Church  v.  Fenton  (<■),  it  was  held  by  all  our 
courts  that  the  above  sub-section  24  applied  only  to  these 
and  not  to  the  larger  indefinite  areas  covered  bv  the 
proclamation  of  17t>3:  but  this  view  is  distinctly  nega- 
tived bv  the  Committee  in  the  case  aln>ve  referred  to. 
I'nder  the  holding  of  that  tribunal,  the  power  of  the 
Honnnion  government  is  a  power  of  legislation  and  admin- 

\.i\  S«v  1lou>ton.  "  Const.  IVe.  of  Canada."  p.  67. 

^  i4  \rr  c»»  *r» 

{,\  AS    C    K    W  .    i  O.  A.  K.  I.V.I  ;  28  t\  C.  C.  P.  384. 
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istration  in  respect  of  Indians,  and  the  lands  reserved  for 
them  over  both  these  larger  areas  and  the  more  restricted 
areas  of  the  "  Indian  reserves  "  (so  called)  until  the  surren- 
der and  extinguishment  of  the  Indian  title.  The  chief 
matter  in  dispute  in  the  case  was  as  to  the  beneficial  interest 
in  these  lands  after  such  surrender  and  extinguishment. 
The  Committee  gave  effect  to  the  contention  put  forward 
on  behalf  of  the  province  of  Ontario,  that  to  the  provinces 
accrued  the  right  to  "  a  beneficial  interest  in  these  lands, 
available  to  them  as  a  source  of  revenue  whenever  the 
estate  of  the  Crown  is  disencumbered  of  the  Indian  title." 
Upon  such  surrender  they  fall  into  the  category  of  "  public 
lands  belonging  to  the  province,"  mentioned  in  sub-section 
5  of  section  92.  It  would  appear,  however,  that  where, 
upon  a  surrender,  certain  rights  of  hunting  and  fishing 
throughout  the  surrendered  territory  were  still  reserved  to 
the  Indians,  "with  the  exception  of  those  portions  of  it  which 
may,  from  time  to  time,  be  required  or  taken  up  for  pur- 
poses of  settlement,  mining,  lumbering,  or  other  purposes," 
the  question  of  "  the  right  to  determine  to  what  extent,  and 
at  what  periods,  the  disputed  territory,  over  which  the 
Indians  still  exercise  their  avocations  of  hunting  and  fishing, 
is  to  be  taken  up  for  settlement  or  other  purposes,"  is  still 
an  open  one.  In  that  case,  there  was  no  pretence  of  a 
reservation  to  the  Indians  of  any  right  to  timl>er  in  thU 
territory  surrendered,  and  a  permit  to  cut  timber  issued 
by  the  Dominion  government  was  held  invalid.  It 
occurs  to  one,  however,  that  it  would  be  an  easy 
matter  to  arrange  such  terms  of  conditional  surrender, 
with  such  reservations  of  beneficial  interest  to  the  Indians, 
as  would  practically  prevent  the  provinces  from  dealing 
with  the  land  :  but  whatever  is  surrendered  accrues  to  the 
benefit  of  the  province  in  which  the  territory  is  situated. 
Subject  to  the  burden  of  the  Indian  title  (with  whatever 
legislative  and  administrative  powers  exist  in  the  Dominion 
government  by  reason  of  the  existence  of  that  Indian  title) 
the  beneficial  interest  in  these  lands  passed  on  Confedera- 
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tion  to  the  provinces,  the  fee,  of  course,  remaining  in  the 
Crown.     See  further  notes  to  section  102.  et  seq. 

25.  Naturalization  and  aliens. 

By  the  Imperial  Naturalization  Act,  1870,  it  is  enacted 
that  "  all  laws,  statutes,  and  ordinances  which  may  be  duly 
made  by  the  legislature  of  any  British  possession  for  im- 
parting to  any  person  the  privileges  or  any  of  the  privileges 
o*f  naturalization  to  be  enjoyed  by  such  person  within  the 
limits  of  such  possession,  shall  within  such  limits  have  the 
authority  of  law.     .     .     ." 

While,  therefore,  as  between  the  Dominion  and  the 
provinces,  this  subject  is,  by  this  sub-section,  exclusively 
with  the  former,  no  legislation  by  the  parliament  of  Canada 
•can  make  an  alien  a  British  subject  quoad  the  Empire :  it 
"can  do  no  more  than  give  him,  within  the  confines  of  the 
Dominion,  the  privileges  or  some  of  the  privileges  of  natu- 
ralization. Where  any  question  arises  as  to  the  national 
state*  of  a  person  domiciled  in  a  colony,  such  question 
must  be  determined  bv  the  law  of  England,  whilst  the 
rights  and  liabilities  incident  to  that  status  must,  in 
Canada,  be  determined  by  laws  passed  by  the  parliament 
of  Canada  (d).  The  power  of  a  provincial  legislature  to 
make  laws  relative  to  "  property  and  civil  rights  in  the 
province "  must  obviously  be  read  subject  to  Dominion 
legislation  under  this  sub-section.  It  is  for  the  Dominion 
government  to  sav  whether  or  not,  within  Canada,  an  alien 
is  to  lie  under  any  disability  and  that  government  can 
insist  that  throughout  the  Dominion  an  alien  may,  upon 
conforming  to  the  provisions  of  any  Act  in  that  l>ehalf 
passed  by  the  parliament  of  Canada,  become,  qmnnl 
Canada,  a  naturalized  British  subject  and  enjoy  all  the 
privileges  accorded  by  the  laws  of  the  provinces  to  British 
subjects. 

(<l)  Donegani  v.  Doneguni,  3   Knapp,  P.  C.  C.  63;   re  Adam,  1    Moo. 
P.  C.  C.  4(H). 
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Connected  with  this  subject  is  the  question  of  the  terri- 
torial operation  of  Canadian  legislation  discussed  in 
chapter  IX.,  ante,  p.  185,  et  seq.  Just  as  Canadian  legisla- 
tion cannot  invest  an  alien  with  the  character  of  a  British 
subject  outside  Canada,  so  it  cannot  visit  upon  natural  born 
British  subjects  resident  in  Canada  any  penalty  for  acts 
committed  without  the  Dominion ;  for,  without  the 
Dominion,  they  are — qiuxid  Canada — British  subjects  only 
and  their  status  as  citizens  of  Canada  is  nought.  A  for- 
tiori, legislation  in  reference  to  the  acts  of  aliens  abroad 
would  be  invalid. 

26.  Marriage  and  Divorce. 

Compare  section  92,  sub-section  12.  No  case  has  arisen 
in  our  courts  in  reference  to  the  line  of  division  between 
the  Dominion  parliament  and  the  local  legislatures  on  this 
subject  of  marriage  ;  but  this  sub-section  and  sub-section 
12  of  section  92,  will  be  found  frequently  compared  and 
contrasted,  and  inferences  drawn  therefrom  as  to  the  pro- 
per principles  of  interpretation  to  be  applied  to  the  various 
other  sub-sections  of  sections  91  and  92  (e).  Judging  from 
provincial  legislation  since  Confederation,  it  would  appear 
to  be  conceded  that  the  scope  of  the  first  branch  of  this  sub- 
section is  limited  to  legislation  as  to  the  status  merely  of 
husband,  wife,  and  issue.  So  far,  the  scope  of  the  second 
branch  has  been  limited  in  practice  to  private  bills  legisla- 
tion. No  court  for  the  trial  of  matrimonial  causes  has  yet 
been  established.  • 

27.  The  Criminal  Law,  except  the 
Constitution  of  Courts  of  Criminal  Juris- 
diction, but  including  the  Procedure  in 
Criminal  Matters. 

It  will  be  advisable  to  defer  consideration  of  the  excep- 
tion— the  constitution  of  courts  of  criminal  jurisdiction — 

(e)  See  Citizens  v.  Parsons,  7  App.  Cas.  96 ;  City  of  Frederioton  v. 
The  Queen,  3  S.  C.  R.  505. 
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until  we  reach  sub-section  14  of  section  92,  and  to  confine 
our  remarks  upon  this  sub-section  to  "criminal  law"  and 
"procedure  in  criminal  matters."  The  subject  has  been 
already  adverted  to  in  chapter  XI.,  ante,  p.  235,  et  8eq.t  to 
which  reference  should  be  had. 

In  its  widest  and  strictly  legal  sense  (/)  the  term 
"criminal  law"  would  include  all  that  class  of  matters — 
?  offences  against  the  provisions  of  provincial  law — covered 
by  sub-section  15  of  section  92,  and,  the  jurisdiction  being 
in  each  case  exclusive,  the  meaning  of  the  term  must  be 
here  limited. 

It  will  facilitate  our  enquiry  if  we  refer  shortly  to  the 
sources  of  our  criminal  law — using  that  term  in  its  widest 
sense — and  to  the  position  at  the  time  the  Union  took  effect. 
As  the  basis  we  take  the  common  law  of  England.  In 
chapter  V.  we  have  endeavored  to  point  out  to  what  extent 
English  common  and  statutory  law  was  deemed  to  be  in- 
troduced into  the  various  provinces  of"  British  North 
America.  As  to  the  common  law  of  England  relating  to 
crimes,  their  trial  and  punishment,  no  discussion  was  neces- 
sary. That  law  was  undoubtedly  in  force  in  the  maritime 
provinces  and  in  Quebec  as  then  constituted.  By  the 
Quebec  Act,  1774  ((f),  the  criminal  law  of  England  was  to 
continue  to  be  administered  in  the  province,  and  be  "ob- 
served as  law  as  well  in  the  description  and  quality  of  the 
offence  as  in  the  method  of  prosecution  and  trial,  and  the 
punishments  and  forfeitures  thereby  inflicted."  As  was 
pointed  out,  in  Upper  Canada  the  question  of  applicability 
seems  not  to  have  been  considered  open  in  determining 
the  operation  within  that  province  of  .English  criminal  law 
(/t>,  but  in  the  maritime  provinces  this  question  had  to  be 
considered  in  all  canes,  criminal  as  well  as  civil. 

But,  the  "criminal  law  of  England  "  had  become  in  those 
clays  largely  statutory,  and  no  disti  nction  in  principle  can 

(/)  See  Re;».  v.  Boardm m  and  Rag.  v.  Roddy,  pant, 
(g)  14  Goo.  III.  c.  83. 
(h)  See  ante,  p.  123. 
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0)  In  ite  LacM  dr  M'GU*fc*ri.  /7  1;.  r    ^    K    -;     ^^  ^  -   >Vr£   -. 
Roddy,  41  U.  C.  Q.  B.  »1. 
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subject  of  crimes,  their  trial  and  punishment,  there  seems 
to  be  a  consensus  of  judicial  opinion  that,  under  this  sub- 
section  this  became — so  far  as  still  extant  in  the  different 
provinces — a  body  of  Dominion  law.  But  how  about  the 
great  body  of  provincial  statutory  "  criminal "  law — as  it 
would  then  be  properly  termed — in  force  in  the  different 
provinces  at  Confederation  ?  Upon  this  question  there  is 
no  expression  of  judicial  opinion,  so  far  as  we  have  been 
able  to  find,  and  yet  it  seems  to  us  clear  that  section  129  of 
the  B.  N  A.  Act  (see  post),  makes  a  definite  division  of 
that  whole  body  of  existing  "criminal"  law,  and  that, 
without  doubt,  whatever  enactments  prior  to  Confederation 
could  now,  were  they  non-existent,  be  passed  by  a  pro- 
vincial legislature  must,  since  the  Union,  be  deemed  to  be 
a  body  of  "  provincial "  law,  and  the  procedure  for  their 
enforcement  must  be  regulated  by  provincial  statutes 
applicable,  generally,  to  prosecutions  under  post-Con- 
federation provincial  Acts.  We  may  say,  also,  that  much 
may  be  advanced  in  favor  of  the  view  that  even  the  com- 
mon law  of  England  upon  this  subject — so  far  as  still 
extant  in  Canada — is  capable  of  division  along  a  similar 
line  (A),  but  judicial  opinion  is,  as  we  have  said,  in  favor  of 
the  view  that  this  is  by  the  B.  N.  A.  Act  assigned  in  its 
entirety  to  the  parliament  of  Canada.  We  now  proceed  to 
examine  the  cases  which  have  involved  consideration  of 
this  sub-section,  first,  however,  remarking  that  the  notes 
to  sub-section  15  of  section  92  should  be  read  in  connection 
with  what  is  here  laid  down,  for  nearly  every  case  has 
involved  a  comparison  between  that  sub-section  and  this. 

In  Reg.  v.  Boardman  (I),  Chief  Justice  Richards, 
delivering  the  judgment  of  the  court,  refers  to  a  passage 
from  the  judgment  of  Martin,  B.,  in  Attorney-General  v. 
Radloff  (m)t  in  which  that  judge,  speaking  of  "  the  intrin- 

(k)  See  per  Osier,  J. A.,  in  Retf.  v.  Wason,  17  O.  A.  R.  221,  *t  p.  241. 
(/)  30  U.  C.  Q.  B.  .r)53. 
(m)  10  Exch.  9<J. 
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sic  and  essential  nature  of  the  act  itself" — smuggling — 
says  "  that  it  cannot  be  denominated  a  '  crime '  according 
to  the  ordinary  and  common  usage  of  language,  and  the 
understanding  of  mankind."     Chief  Justice  Richards  says : 

"  I  refer  to  this  language  ...  as  indicating  the  popular 
idea  of  criminal  law,  in  which  view  it  may  have  been  used  in  the 
statute." 

but,  without  enlarging  further  upon  this  suggestion,  he 
held  that,  at  all  events,  whatever  comes  properly  within 
sub-section  15  of  section  02  must  be  excluded  from  the 
"  criminal  law  "  confided  to  the  parliament  of  Canada  by 
this  sub-section  27.  A  clause  in  the  Liquor  License  Act  of 
Ontario  directed  against  any  person  who,  having  violated 
the  Act,  should  compromise  the  offence,  and  against  any  per- 
son who  should  be  a  party  to  such  compromise,  was  upheld. 
But  in  Regina  v.  Lawrence  (n)  it  was  held  that  a  provision 
of  the  same  Act,  that  any  person  who,  in  a  prosecution 
under  the  Act,  tampers  with  a  witness,  should  be  guilty  of 
an  offence  under  the  Act,  and  liable  to  a  penalty,  and  regu- 
lating the  mode  of  enforcing  such  penalty,  was  ultra  vires 
of  a  provincial  legislature,  because  the  offences  dealt  with 
are  offences  at  common  luw.     Harrison,  C.J.,  says : 

11  There  are  many  acts,  not  being  crimes,  which  are  triable 
before,  and  punishable  by,  magistrates,  which,  although  called 
offences,  are  not  crimes,  and  which  by  the  proper  legislative 
authority  may  be  made  the  subject  of  summary  magisterial 
jurisdiction,  either  with  or  without  appeal,  but  these  are  not  to 
be  mistaken  for  ajts  in  themselves  crimes,  and  the  subject  of 
indictment,  and  of  conviction  under  indictment,  either  at  the 
common  law  or  by  statute.  Such  acts  as  these  may  by  the  pro- 
vincial legislature  be  made  the  subject  of  punishment  by  fine, 
penalty  or  imprisonment,  when  this  is  done  for  the  purpose  of 
enforcing  any  law  of  the  province  made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of  subjects  exclusively  assigned 
to  the  provincial  legislatures.  .  .  .  The  constitutionality 
of  this  clause  is  called  in  question  because  it  is  affirmed  that  the 

(n)  43  U.  C.  Q.  B.  164,  affirming  judgment  of  Gwynne,  J. 
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acts  with  which  it  deals  are,  and  each  of  them  is,  the  subject  of 
an  indictment  by  the  criminal  (sic)  law,  and  so  not  the  subject 
of  the  exercise  of  power  by  the  provincial  legislature.  If  this 
contention  be  well  fonnde  I  in  fact  we  are  of  opinion  that  it  is 
a  good  contention  in  law." 

Upon  a  review  of  the  authorities  it  was  held  that  the 
offence  legislated  against  by  the  Act  in  question,  was  an 
offence  which  might  be  the  subject  of  an  indictment  at 
common  law,  and  was  therefore  beyond  the  power  of  a 
provincial  legislature.  Regina  v.  Boardman,  and  Regina 
v.  Lawrence  are  hard  to  reconcile.  The  former  can  be 
upheld  only  on  the  view  that  the  compounding  of  a  misde- 
meanor is  not  an  offence  by  the  common  law,  and  can, 
therefore,  for  the  purpose  of  securing  proper  enforcement 
of  a  provincial  law,  be  made  punishable  by  provincial 
legislation. 

To  the  like  effect,  in  Regina  v.  Shaw  (o)  it  was  held  by 
the  Court  of  Queen's  Bench  in  Manitoba,  that  keeping  a 
gambling-house  is  an  offence  against  the  common  law,  and 

that  consequently  it  can  only  be  dealt  with  by  the  parlia- 
ment of  Canada,  and  cannot  be  made  an  offenco  by  a 
provincial  Municipal  Act  or  by  a  by-law  passed  under  the 
authority  of  such  Act.     Mr.  Justice  Killam  says : 

"  It  was  an  offence  at  common  law  to  keep  a  gambling 
house.  This  offence,  it  appears  to  me,  comes  within  the  subject 
of  criminal  law  referral  to  in  section  91,  sub-section  27  of  the 
15.  N.  A.  Act.  That  term  must,  in  my  opinion,  include  every 
art  or  omission  ivhirh  was  reyarded  as  criminal  by  the  laws  of  thr 
prori nces  when  the  Union  Art.  was  passed ,  and  which  was  not 
merely  nn  offence  against  a  by-law  of  a  local  authority.  If 
this  were  not  to  bo  the  rule  of  construction,  more  difficulty 
than  ever  would  arise  in  drawing  the  line  between  the  jurisdic- 
tion of  the  Dominion  and  the  provincial  legislatures.  This 
<rives  us  one  clear  line  of  demarcation  which  it  would  he 
dangerous  to  obliterate.  I  think  it  must  be  deemed  to  be  one 
line  which  was  intended  to  exist.     How  far  parliament  can  ex- 

(fi)  7  Man.  L.  R.  518. 
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elude  provincial  or  municipal  legislation  by  creating  new  crimes 
is  a  question. 

"  This  being  the  \iew  which  I  tike,  I  think  that  the  act  of 
keeping  a  common  gaming  house  cannot  be  made  an  offence  by 
provincial  statute  or  by  municipal  by-law,  but  that  it  can  be 
punished  only  as  an  offence  against  the  general  criminal  law 
by  indictment  or  such  other  procedure  as  the  parliament  of 
Canada  may  provide." 

It  will  be  noticed  that  the  language  of  this  judgment 
goes  beyond  what  was  necessary  to  the  decision  of  the 
case,  and  the  part  italicised  conflicts  with  sec.  129  of  the 
B.  N.  A.  Act.  See  avte,  p.  410.  On  appeal,  however,  to 
the  full  Court,  Taylor,  C.J.,  intimates  his  entire  con- 
currence with  the  view  expressed  by  Killani,  J.  He 
speaks  of  the  offence  as  one  which  might  have  been 
dealt  with  under  the  Dominion  statute  R.  S.  C.  c.  158. 
Referring  to  Regina  v.  Wason  (]>\  before  the  Court  of 
Appeal  for  Ontario,  he  points  out  that  the  offence  created 
by  the  provincial  Act  there  impugned  formed  no  part  of 
the  criminal  law  previously  existing,  and  that  the  apparent 
object  of  the  Act  was  to  protect  private  rights  rather  than 
punish  public  wrongs.  Mr.  Justice  Bain,  referring  to  the 
same  case,  says : 

"  The  remarks  of  ail  the  judges  clearly  imply  that  had  the 
Act  in  question  been  one  that  was  punishable  as  a  crime  under 
the  general  criminal  law  of  the  Dominion,  the  matter  would  have 
been  ultra  tire* of  the  legislature." 

Mr.  Justice  Dubuc  did  not  dissent  from  the  judgment  of 
the  court,  but  expressed  his  doubts  in  these  words  : 

"  It  is  objected  that  keeping  a  gambling  house  is  a  criminal 
offence  over  which  the  Dominion  parliament  has  exclusive  juris- 
diction. It  is,  undoubtedly,  a  criminal  offence  ;  but  I  am  in- 
clined to  think  that  such  houses  might  also  be  regarded  as 
centres  of  disorder  and  immorality  in  the  community,  which 
municipal  corporations  have  a  right  and  even  a  duty  to  suppress." 

We  might  remark,  in  reference  to  this  case,  that  the 

(p)  17  O.  A.  R.  221. 
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Vj  nuLtr  mniiiikl  ~iiierfr2vnc,e  with  wild  animals:  and 
iherrf  .•rt  tL-  nuiii-^  is  uu«j~r  tbr  R  X.  A.  Act.  Irft  to  be 
•leah  with  "''V  ^i*e!-  ;c*  vincr  as  &  maru-T  of  a  rnesvlv  local 
or  private  iihTt^v  TL>  virw  i>  >Tz^vsTed  by  the  jud^inejit 
of  tbr  c^Tin  ii.  liibT  raisr  .  thai,  if  bv  reason  of  inter-pro- 
vincial i^irrhti  ii.  •:  *»iri-  &u  :  •ther  i^aiur.  the  subject  should 
ltt^»iijr  <z*r  *f  t'jt  I*  «iL.iii  <l  »r  ■..tsasi-natuina!  importance, 
it  w«.»u]i  iL-ri.  ;»r  i:-  »rj«rr  :  •:  thr-  T*  ■minion  covernmenTs  if 
•ircLj^  al^"i-*h*«jr  t*  riihi-T  :&ws  Luakiru:  acts,  which  mi^ht 
tend  t*  Tiir  rxt-r:..iii*kti-»ri  <r  aslur  decrease  of  £*n*\ 
criiiiiu?*.. 

TLs :  ]  r ■  ■  v:  ii *_■  i  a .  .-eji- .  a t  ure>  i*h  vr  e  xelusi ve  authority  to 
reirulatT  tijr  :-r ■•^inrv  :l.  pr-isevuti'tfis  for  ••lfences  against 
provinc:*!  -IaIt::^-  i-  zx  >~*  :ve-  -ijiiized  a>  the  law  in  all  the 
pn"»vii:  {-».•*>. 

Id  Rf-jiria  v.  R  -My  <*».  it  was  held  that  a  provincial 
statute  could  so  fai  create  a  crime  as  to  make  applicable  to 
the  prosecution  therefor  the  rule<  of  evidence,  procedure, 
etc..  laid  d«»wn  h\-  I K  •mini  on  le^slati* »n.  to  the  exclusion  of 
anv  provincial  law:  but  thi>  decision  lias  been  clearlvover- 
ruled  bv  Re*jina  v.  Wa^-n  <  •*  .  Tliis  case  will  he  found 
referred  to  iii'«re  at  length  in  the  notes  to  sub-section  15  of 
section  <f'2.  It  is  a  clear  authority  that  the  provincial  legis- 
latures have  full  power  t«»  reirulate  procedure  in  all  prose- 
cutions ari-iu^  under  provincial  Acts.  As  will  K*  seen,  the 
authorities  in  the  other  provinces  are  to  the  same  effect. 

On  the  other  hand,  in  Retina  v.  Lake  (/*),  it  was  held 
that  a  [provincial  le-_ri>lature  lias  no  power  to  enact  that  an 
offence  against  a  Dominion  Act  (in  that  case  the  Canada 
Temperance  Act  .  may  l»e  treated  as.  and  be  proceeded  upon, 
under  a  provincin!  -tatute  :■  and  in  Retina  v.  Eli  («r>,  also  a 
prosecution  under  the  Canada  Temperance  Act,  it  was  held 

(t)  41  U.  C.  Q.  B.  21U  :  see  Reg.  v.  Bittle,  21  0.  R.  605. 
(n)  17  0.  A.  R.  221. 
(r)  43  U.  C.  Q.  B.  515. 
'w)  13  O.  A.  R.  526. 
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that  all  procedure  connected  with  the  infliction  of  punish' 
meat  fur  offences  against  that  Act  must  be  fixed  by  the 
Dominion  parliament,  and  that  no  appeal  lay  to  the  Court 
•  >f  Appeal  under  the  procedure  as  to  appeals  laid  down  by 
provincial  statutes.  To  the  same  effect  are  many  dicta  of 
judges  in  llu'  other  provinces  in  cases  involving  the  other 
aspect  of  this  question  of  procedure.  Tin'  latest  enuncia- 
tion of  the  rule  is  iu  The  Queen  v.  De  Coste  (.<■).  in  which  the 
Supreme  Court  of  Nova  Scotia  held  that  a  provincial  legis- 
lature has  no  power  to  authorize  the  removal  by  certiorari 
of  a  conviction  under  the  Canada  Temperance  Act.  This 
agrees  with  the  decision  in  all  the  provinces. 

We  should  note,  also,  that  iu  Ward  v.  Reid  (.'/I,  it  was 
held  by  the  Supreme  Court  of  New  Brunswick,  thai  the 
Dominion  Act,  32  &  33  Vic.  c.  31,  s.  78,  which  provided 
that  penalties  against  justices  of  the  peace  for  the  non- 
return of  convictions,  may  he  recovered  in  an  action  of 
debt  by  any  parson  suing  for  the  same  in  any  conn  of 
record,  was  within  the  competence  of  the  Dominion  parlia- 
ment, ami  that  a  provincial  enactment  declaring  that 
county  courts  should  not  have  jurisdiction  in  such  ciw-., 
was  thereby  overborne.  It  is  submitted  that  the  Dominion 
Act  can  only  he  held  to  apply  to  convictions  for  offences 
under  Dominion  legislation,  and  can  have  im  application  to 
convictions  for  offences  against  provincial  laws. 

Although  we  defer  Consideration  nf  the  excepted  matter 
of  the  constitution  of  courts  of  criminal  jurisdiction,  we 
should  hen  make  reference  to  some  oases  in  which  ques- 
tion has  arisen  as  tu  the  nature  of  the  legislation  impugned, 
whether  relative  to  the  "  constitution'  of  the  court  or  to 
procedure, 

in  Regina  v.  Bradshaw  (:).  it  was  held  that  trial  with 
or    without  jury   is  a   question  of   procedure,  and    is  not 

(«)  -.'l  K.  B.  l(.  UB. 

\<i)  U  N.  li.  Bap.  Rt|  ft  Cart.  406. 

H)  38  U.  C.  Q.  B.  5(14. 
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ii  matter  relating  bo  the  "  organization  "  of  aunts.  The 
validity  of  Dominion  legislation  adopting,  for  purposes  of 
criminal  ti'itils,  provincial  law  in  reference  to  the  selection 
of  jurors  was  upheld  in  Reg.  v.  U'Rourke  (•<),  a  ease  suffi- 
ciently referred  to  in  Reg.  v.  Plante,  about  to  be  noted. 

In  reference  bo  the  provision  in  the  Dominion  Criminal 
Procedure  Act  (see  R.  S.  C,  c.  174,  s.  HiO),  adopting  the 
provincial  jury  law,  this  saving  clause  is  inserted:  "sub- 
ject always  to  any  provision  in  any  Act  of  the  parliament 
of  Canada,  and  in  so  far  as  such  laws  are  not  inconsistent 
with  any  such  Act."  Section  lfiii  of  the  same  statute 
makes  provision  for  a  mixed  jury,  when  duly  demanded  in 
the  province  of  Queliec,  ami  section  H>7  makes  a  somewhat 
similar  provision  for  the  province  of  Manitoba,  hi  tin- 
latter  province,  prior  to  1K!)0,  the  jury  laws  were  adapted 
and  conformed  to  the  requirements  of  the  Criminal  Pro- 
cedure Act.  There  were  provisions  for  the  selecting,  sum- 
moning and  impanelling  of  French-Speaking  jurors  in  case 
a  mixed  jury  was  required,  but  in  lUfR)  these  provisions 
were  repealed.  In  Queen  v.  Plante  (7/j,  the  defendant 
demanded  a  mixed  jury,  or  a  jury  composed  of  at  least  six 
persona  skilled  in  the  language  of  the  defence,  as  ] 
scribed  for  in  section  1(57  of  the  Criminal  Procedure  Act, 
hut  such  a  jury  could  not  be  obtained.  Upon  a  case 
deserved,  the  majority  of  the  court  gave  judgment,  quash- 
ing the  case,  upon  the  ground  that,  as  judgment  had  been 
given  on  demurrer  at  the  trial  upon  the  point  raised,  it  hod 
liecome  matter  of  record  and  could  not  therefore  be 
reserved,  a  writ  of  error  being  the  only  remedy.  Mr. 
Justice  Dubuc  dissented  from  this  view,  and  therefore 
found  it  necessary  to  consider  the  constitutional  question 
Involved.  After  referring  to  Regina  v.  O'Rourke  and  the 
views  of  Wilson,  C.J.,  and  Hagarty,  C.J.,  therein  expressed, 
his  judgment  j 


|  I  O.K.  465;  32  U.C.  C.  P.  388  ; 
(6)  7  Man.  L.  R.  537. 
Cak.  Cow.— 27 


e<fc>fl 


-,  p.  202. 
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"  I  perfectly  agree  with  those  views.  I  think  that  the  jury, 
when  empanelled  and  sworn,  became  part  of  the  constitution  of 
the  court;  but,  at  the  same  time,  I  am  of  opinion  that  the 
selecting  and  summoning  of  jurors  are  matters  of  criminal 
procedure  over  which  the  Dominion  parliament  has  exclusive 
jurisdiction.  It  being  so,  section  160  of  the  Criminal  Procedure 
Act,  by  which  the  power  to  select  and  summon  jurors  is 
delegated  to  the  province,  must  be  held  to  bo  intra  vires.  As, 
therefore,  the  provinces  exercise  the  power  of  selecting  and 
summoning  jurors  only  by  delegation  of  the  Dominion  parlia- 
ment, and  as,  by  section  160,  the  delegation  is  made  '  subject 
always  to  any  provision  in  any  Act  of  the  parliament  of  Canada, 
and  in  so  far  as  such  laws  are  not  inconsistent  with  any  such 
Act/  it  follows  that  section  167  of  the  Criminal  Procedure  Act, 
by  which,  in  Manitoba,  that  power,  delegated  to  the  province, 
of  selecting  and  summoning  jurors  is  qualified  in  providing  for 
a  mixed  jury  when  duly  demanded,  is  also  intra  virm. 

"  The  authority  to  delegate  implies  the  authority  to  qualify 
and  restrict  the  power  delegated.  By  section  160,  in  delegating 
to  the  provinces  the  power  of  selecting  and  summoning  jurors, 
the  parliament  of  Canada  reserved  to  itself  the  right  to  make 
provisions  in  regard  to  the  same.  .  .  .  The  parliament  of 
Canada,  by  said  section  167,  has  prescribed  and  determined 
what  kind  of  jury  shall,  in  certain  cases,  be  required  for  criminal 
assize.  It  follows  that  any  jury  summoned  to  serve  at  a 
criminal  assize,  and  different  in  its  composition  from  the  jury 
required  by  the  provisions  of  section  167,  may  be,  by  any 
prisoner  entitled  to  the  benefit  of  such  provisions,  challenged  as 
not  properly  and  duly  summoned  "  (c). 

28.  The  Establishment,  Maintenance, 
and  Management  of  Penitentiaries. 

29.  Such  classes  of  subjects  as  are 
expressly  excepted  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  as- 
signed exclusively  to  the  Legislatures  of 
the  Provinces 

(c)  See  also  Reg.  v.  Foley,  2  Cart.  653  (n). 
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Referring  to  1 1 « -  -  various  mb-sectiona  of  section  92,  the 

■  ■L.l;.  expre     exceptions  are  those otioaed  in  Bab-saetions 

l  and  10,  Willi  reference  to  the  latter  we  need  say  noth- 
ing here  M  Mi"  cotes  to  that  Bab-section  discuss  the  matter 
with  -niii'-Miii  fullness,  ha  to  the  former,  it  is  submitted 
etion  29  does  act  apply  bo  warrant  the 
Dominion  parliament  in  amending  the  provincial  constitn- 

tfons  "  ;i>  regards  tl nu [  Lieutenant-Governor"    Am 

.in  li  legislation  would  be  repugnant  to  the  spirit,  it'  not  the 
express  terms  of  the  B,  N.  A  Act  The  office  of  tiie  Lieu- 
is,  ^i-  we  have  Frequently  remarked,  a 
link  in  the  chain  of  connection  be!  ween,  the  provinces  and 
the  Empire,  and  the  «  hole  spirit  of  the  B.  N.  A.  Act  is  that 

mi  of  those  E [amenta]  matters  in  connection  with 

the  scheme  of  Canadian  political  organization,  which  i* 
matter  of  Imperial  concern.  This  is  recognized  in  that 
passage  "!  di"  judgment  of  the  Privy  Council  in  liquida- 
tors of  Maritime  Bank  v.  Receiver-General  of  New  Bruns- 
wick (•'],  in  which  their  Lordships  say  that  the  Dominion 
government  is,  in  relation  to  a  Lieutenant-Governor,  "a 
1 1 i.l;  IbhIv  win-  have  no  powers  and  no  functions 
except  as  representatives  ol  the  Crown." 

And  any  matter  coining  within  any  of 
the  classes  of  subjects  enumerated  in  this 
section  shall  not  be  deemed  to  come 
within  the  class  of  matters  of  a  local  or 
private  nature  comprised  in  the  enumera- 
tion of  the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  Legislatures 
of  the  Provinces. 

As  to  the  wide  effect  given  t"  this  concluding  clause  in 

:  Her  decisions  in  our  courts,  see  chapter  X..  ante,  p 

"207.      Its  reference  to  sub-section    It!  of  section  92  ia  now 

dearly  .settled   by  authority.     In  LTJnion  St.  Jacques  v, 

id)  Times  L.  B.  Vol.  TIH.  "77;  see  aalt,  p.  307. 
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Belisle  (e)y  Lord  Selborne  lays  it  down  that  the  onus  is  on 
the  party  who  contends  that  any  matter,  "  being  of  a  private 
nature,"  does  also  come  within  the  class  of  subjects  specially 
enumerated  in  the  91st  section.  Note,  too,  the  wav  in 
which  the  reporter  quotes  this  clause,  putting  "  matters  of 
a  local  or  private  nature  "  in  inverted  commas  as  a  quota- 
tion from  section  92,  sub-section  16.  See  also  Dow  v. 
Black  (/),  and  Citizens  v.  Parsons  (y)  where  the  grammat- 
ical connection  with  sub-section  16  of  section  92  is  clearly 
pointed  out.  In  note  (xi)  to  section  91,  ante,  p.  352,  we 
have  pointed  out  the  bearing  of  this  clause  on  the  question 
as  to  the  power  of  the  Dominion  parliament  to  pass 
"private  Acts,"  and  the  notes  to  sub-section  16  of  section 
92  contain  further  reference  to  it. 

Exclusive  Poivers  of  Provincial  Legis- 
latures. 

^JSvePro-       92.  In  each  Province  the  Legislature 
ulu!*1  L6fii*  may  exclusively  make  laws  in  relation  to 
matters  coming  within  the  classes  of  sub- 
jects next   hereinafter  enumerated,  that 
is  to  say  : — 

As  to  the  powers,  other  than  legislative,  and  the  privi- 
leges and  immunities  of  provincial  legislatures,  see  the 
notes  to  section  69,  ante,  p.  326.  The  notes  to  the  opening 
clause  of  section  91  should  be  read  preparatory  to  the  con- 
sideration of  the  various  sub-sections  of  this  section  92. 

» 

1.  The  Amendment  from  time  to  time, 
notwithstanding  anything  in  this  Act,  of 
the  Constitution  of  the  Province,  except 
as  regards  the  office  of  Lieutenant-Gov- 
ernor. 

i« )  L.  R.  (>  I\  C.  31.  f  0  L.  R.  6  P.  C  272,  at  p.  282. 

(/;)  7  A  pp.  Cas.  9<\  at  p.  108. 
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When,  iii  the  early  liftk-K.it  wai  considered  desirable  bo 
make  the  Legislative  Council  of  (Old)  Canada  elective,  it 

11  :i-  1 1 1 . . n - 1 1 t  thai  nothing  attott  nf  imperial  legislation 
could  effect  the  change  ;  that  any  colonial  legislation  to  that 
■mi  h  "iii'l  be  "  repugnant "  to  the  provisions  of  the  Union 
\,  i  |840  which  prescribed  the  form  of  political  organiia- 
tioii  in  the  province.     Accordingly  an  Imperial  Act  (IT  & 

c   l  i.si  was  passed  (A)  authorizing  the  parliament    4 
o  make  the  desired  change.     The  Ad  authorized 

further  alteration,  from  ii to  time,  but  with  the  proviso 

Mil)  for  snob  purpose  should  be  reserved  for  tin 

signification  of  Hi.*r  Majesty'*  pleasure  thereon  ;  and  it  also 

■  certain    clauses    of  the    Union  Art  limiting  the 

of  the  Canadian  parHacoent  in  tin-  matter  of  making 

i  m  in  the  membership  of  the  Legislative  Assemblj 

Province 
When,  in  (in*  early  sixties,  the  legislature  of  South 
Australia  desired  t<>  alter  the  constitution  of  the  Legislative 
Council  and  Housi  of  Assembly  of  that  colony,  Imperial 
infa  iMiifi'Hi  was  not  Bought  Doubts  were,  in  consequence, 
raised  as  to  the  validity  of  the  colonial  Acts  by  which  the 
desired  change  had  been  enacted,  and,  tn  set  at  real  these 
doubts,  26  &  27  Vic,  c  B4  [Imp.)  was  paased,  by  which  it 
was  enacted  : 

"  All  laws  heretofore  passed  or  purporting  to  have  been  passed 
by  nny  colonial  legislature  with  the  object  of  declaring  or  alter- 
ing  the  constitution  of  such  legislature,  or  of  any  brauch  thereof, 

mode  of  appointing  or  electing  the  members  of  the  same, 
■ball  have,  and  be  deemed  to  have  had,  from  the  date  at  which 
the  same  shall  have  received  the  assent  of  Her  Majesty,  arofthe 

■■■•■  of  the  colony  on  behalf  of  Her  Majesty,  the  same  force 
and  effect  for  all  purposes  whatever  :ib  if  the  aaid  legislature  had 

■  A  fall  powers  of  enacting  laws  for  the  ohjects  aforesaid. 

if  all  formalities  and  conditions  by  Act  of  parliament  or 
otherwise  prescribed  in  respect  of  the  passing  of  such  laws  had 
i><  en  duly  observed." 


i  Sm  ii  printed  in  full  ii 


■'  ('oriBt.  l>oc.  olCali." 


!]).  m. 
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but  this  Act  though  applicable  to  fill  the  colonies  of  the 
Empire  was  retrospective,  merely,  in  its  operation. 

In  the  next  year,  however,  was  passed  the  Colonial  Laws 
Validity  Act,  1865,  to  many  of  the  provisions  of  which  we 
have  already  referred.  The  Act  is  one  of  such  importance, 
that,  although  we  have  i[iiotetl  nearly  every  section  of  it  in 
various  parts  of  this  book,  we  have  given  it  a  place  in  the 
appendix,  in  order  that  it  may  be  studied  in  its  entirety. 
Upon  our  present  subject,  the  important  clause  is  the  5th, 
enacting  that — 

" -Every  representative  legislature  shall,  in  respect  to  the 

colony  tinder  its  jurisdiction,  have,  and  be  deemed  at  all  times 
to  have  had,  full  power  to  make  laws  respecting  the  emmtitutiim, 
pOtOtrt,  "i"l  procedure  of  such  legislature ;  provided  that  such  laws 
shall  have  been  passed  in  such  maimer  and  form  as  may  from 
time  to  time  be  required  by  any  Act  of  parliament,  letters  patent, 
order  in  council,  or  colonial  law  for  the  time  being  in  force  in  the 
colony." 

Such  was  the  position  of  affairs  at  the  time  the  B.  X.  A. 
Act,  1867,  was  passed.  What  is  the  effect  of.  this  Inter 
Imperial  Act,  in  respect  of  the  applicability,  to  the  legisla 
tive  bodies  now  existing,  under  it,  in  Canada, of  this  clause 
of  the  Colonial  Laws  Validity  Act,  l.Hfio.  We  have  alivsidy 
(tiaeussed  (his  question,  to  a  slight  extent,  in  reference  to 
the  power  of  the  Dominion  parliament — Bee  wnt6,  p.  280— 
and  have  pointed  out  that  under  the  words  -to  make  kwe 
respecting  the  constitution"  no  power  is  conferred  by  the 
clause  upon  any  cohmial  legislative  body  to  enlarge  the 
sphere  of  its  legislative  authority.  A  fortiori,  the  fact  that 
by  the  B.  N.  A.  Act,  the  field  for  the  exercise,  in  Canada,  of 
colonial  legislative  jmwer  is  exhaustively  divided,  into  divi- 
sions exclusive  each  of  the  other,  clearly  prevents  any  sin  b 
enlargement,  by  any  one  of  our  legislatures,  of  the  sphere  of 
its  authority.  The  word  "constitution,"  therefore,  must  be 
limited  to  the  defining  how,  within  its  allotted  sphere,  the 
work  of  government,  legislative  and  executive,  is  to  be 
carried  on— what  is  to  1m  the  machinery  of  government 


THE  B.  N.  A.  ACT — SEC.  92,  S.-S.  1.  423 

Of  "powers"  and  "  procedure"  we  have  already  said  (i)  that, 
as  to  the  Dominion  parliament  and  provincial  legislatures, 
this  clause  of  the  Colonial  Laws  Validity  Act,  1865,  is  still  in 
force  to  enable  them  (save  where,  as  by  section  18,  the  B.N.  A. 
Act  expressly  limits  its  force)  to  define  their  powers,  other 
than  legislative,  and  to  regulate  their  procedure. 

It  has  at  length  been  authoritatively  enunciated  by  the 
highest  tribunal  in  the  Empire  that  the  form  of  political 
organization  in  Canada  is  truly  federal ;  that  the  B.  N.  A. 
Act  had  for  its  object  "  neither  to  weld  the  provinces  into 
one,  nor  to  subordinate  provincial  governments  to  a  central 
authority,  but  to  create  a  federal  government  in  which  they 
should  all  be  represented,  intrusted  with  the  exclusive  ad- 
ministration of  affairs  in  which  they  had  a  common  interest, 
each  province  retaining  its  independence  and  autonomy.''* 
The  word  "federal"  can  have  significance  only  as  between- 
the  parties  to  the  federal  union,  and  in  no  way  can  it  have 
any  bearing  upon  our  relations  to  the  government  of  the 
United  Kingdom,  although  the  agreement  entered  into  by 
the  provinces  required,  for  its  legal  validity,  to  be  clothed 
in  the  garb  of  an  Imperial  Act  While,  however,  the  "con- 
stitution" of  the  federal  government  was  thus  matter  of 
agreement  between  the  provinces,  and  while  the  B.  N.  A. 
Act  confers  no  general  power  (j)  upon  the  parliament  of 
Canada  to  make  alteration  therein,  no  limitation  would 
have  been  proper  in  regard  to  the  "  constitutions  "  of  the 
provincial  governments — no  restriction  upon  the  manner  in 
which  the  work  of  government  should  be  carried  on  in  rela- 
tion to  those  matters  in  respect  of  which  they  retained  their 
"independence  and  autonomy" — other  than  in  regard  to  the 
position  of  the  executive  head,  designed  to  be  the  connect- 
ing link,  binding  the  provinces,  through  the  Dominion 
executive,  to  the  home  government  and  the  Empire.  Apart 
from  this  new  feature,  the  provincial  "  constitutions  "  were 

(«|  Bee  notes  to  as.  35  and  09,  ante. 

U)  Special  power  is  given,  for  obvious  reasons,  in  relation  to  elections,, 
etc.     See  s.  40,  et  »eq. 
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to  continue  as  before  the  Union— employed,  of  course,  upon 
a  small  range  of  matters — and  no  withdrawal  of  the  powers 
which  had  been  conferred  by  the  Colonial  Laws  Validity 
Act  was  contemplated.  By  way  of  abundant  caution,  how- 
ever, it  was  deemed  advisable  to  enact  that  "  notwithstand- 
ing anything  in  this  Act"  the  provincial  legislatures  should 
have  still  the  power  to  amend  the  provincial  constitutions, 
save,  for  the  reasons  above  indicated,  "ap,  regards  the  office 
of  Lieutenant-Governor." 

We  have,  from  time  to  time,  in  the  notes  to  the  various 
sections  relating  to  the  provinces  and  their  form  of  govern- 
ment, pointed  out  alterations  and  amendments  which  have 
been  made  under  the  authority  of  this  sub-section.  Under 
it  Manitoba  has  abolished  her  second  chamber,  and  there  are 
signs  of  a  disposition  on  the  part  of  some  of  the  other  pro- 
vinces to  follow  suit  to  this  lead  on  the  part  of  our  youngest 
province.  There  is  no  limit,  however,  to  the  extent  to 
which  the  "amendment"  may  proceed,  save  in  so  far  as  it 
may  be  restrained  by  the  exercise  of  the  power  of  disallow- 
ance. No  particular  fonn  of  jnrovincial  government  is 
"guaranteed"  by  our  charter  of  government — beyond  this, 
that  its  executive  head  must  be  the  Queen,  represented  in 
each  province  by  a  Lieutenant-Governor,  appointed  by  the 
federal  executive,  and  through  this  representative  she  is 
entitled  to  share  in  all  provincial  legislation. 

An  Act  of  the  Ontario  legislature  conferring  upon  the 
Lieutenant-Governor  power  to  remit,  by  order  in  council, 
any  "tine  or  penalty,  to  which  any  person  might  have  become 
liable  through  breach  of  any  provincial  law,  was  held  (k) 
not  to  offend  against  the  exception — not  being  an  amend- 
ment of  the  constitution  "as  regards  the  ojfire  of  Lieutenant  - 
( Jovemor. 

2.  Direct  Taxation  within  the  Pro- 
vince in  order  to  the  raising  of  a  Revenue 
for  Provincial  purposes. 

(k)  Atty.-Genl.    for  Canadi  v.  Atty.-Genl.    (Out.),  20  P.  R.  22*2;  19 
O.  A.  R.  31.     See  notes  to  s.  53,  ante,  p.  305. 
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3.  The  borrowing  of  money  on  the 
sole  credit  of  the  Province. 

As  to  the  other  source  of  provincial  revenue,  see  sub- 
sections 5,  9  and  15  of  this  section  92,  and  section  102  et  seq., 
and  notes  thereto.  See  also  notes  to  sub-sections  3  and 
4  of  section  91,  ante,  p.  376. 

The  operation  of  the  power  conveyed  by  sub-section  2 
is  limited — "  in  order  to  the  raising  of  a  revenue  for  pro- 
vincial purposes  " — but,  in  Dow  v.  Black  (I),  it  was  held 
that  this  sub-section  authorizes  the  imposition  of  **  direct 
taxation  for  a  local  purpose  upon  a  particular  locality 
within  the  province,"  and  is  not  to  be  limited  to  direct 
taxation,  "  only  for  the  purpose  of  raising  revenue  for 
general  provincial  purposes,  that  is,  taxation  incident  on 
the  whole  province  for  the  general  purposes  of  the  whole 
province."  In  that  case  the  tax  necessary  to  pay  a  local 
lnymi*  was  directly  imposed  by  the  Act  impugned,  but, 
bearing  in  mind  the  principle  of  Hodge  v.  The  Queen,  as  to 
the  delegation  of  power  (see  ante,  p.  202),  the  decision  in 
Dow  v.  Black  is  sufficient  warrant  for  the  whole  system  of 
municipal  taxation  now  operative  throughout  Canada. 
Had  the  construction  contended  for  prevailed,  the  taxing 
powers  of  a  municipality  would  have  been  cut  down  to 
license  fees  under  sub-section  9 ;  and  direct  subsidies  from 
the  provincial  governments  must  have  been  resorted  to  (m), 
if  indeed  that  method  could  have  been  upheld  as  being  for 
the  general  benefit  and  purposes  of  the  whole  province. 

What  is  direct  taxation  \  This  question  has  been  under 
consideration  by  the  Judicial  Committee  of  the  Privy 
Council  in  several  cases,  the  last  being  Bank  of  Toronto  v. 
Lam  be  (??),  in  which  it  was  held  that  a  tax  imposed  upon 

(/)  L.  R.  0  P.  C.  272. 

(m)  See,  however,  Lynch  v.  Canada  N.  W.  Land  Co..  19  S.  C.  11.  204, 
in  which  Chief  Justice  Ritchie  speaks  of  the  power  of  taxation  as  being 
essential  to  "  municipal  institutions."  See  the  notes  to  8.  92,  s-s.  8, 
post. 

(n)  12  App.  Cas.  575. 
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banks  which  carry  on  business  within  the  province,  vary- 
ing in  amount  with  the  paid-up  capital,  and  with  the  num- 
ber of  its  offices,  is  direct  taxation. 

"First,  is  the  tax  a  direct  tax?  For  the  argument  of  this 
question,  the  opinions  of  a  great  many  writers  on  political 
economy  have  he6n  cited But  it  must  not  be  for- 
gotten that  the' question  is  a  legal  one,  namely,  what  the  words 
mean  as  used  iu  this  statute  ;  whereas  the-  economists  are  always 
seeking  to  trace  the  effects  of  taxation  throughout  the  com- 
munity, and  are  apt  to  use  the  words  *  direct '  and  *  indirect  * 
according  as  they  find  the  burden  of  a  tax  abides  more  or  less 
with  the  person  who  first  pays  it.  This  distinction  is  illustrated 
very  clearly  by  the  quotations  from  a  very  able  and  clear  thinker, 
the  late  Mr.  Fawcett,  who  after  giving  his  tests  of  direct  and 
indirect  taxation,  makes  remarks  to  the  effect  that  a  tax  may  be 
made  direct  or  indirect  by  the  position  of  the  tax-payers  or  by 
private  bargains  about  its  payment.  Doubtless  such  remarks 
have  their  value  in  an  economical  discussion.  Probably  it  is  true 
of  every  indirect  tax  that  some  persons  are  both  the  firsfand 
the  final  payers  of  it ;  and  of  every  direct  tax  that  it  affects 
persons  other  than  the  first  payers ;  and  the  excellence  of  an 
economist's  definition  will  be  measured  by  the  accuracy  with 
which  it  contemplates  and  embraces  every  incident  of  the  thing 
defined.  But  that  very  excellence  impairs  its  value  for  the  pur- 
poses of  the  lawyer.  The  legislature  cannot  possibly  have  meant 
to  give  a  power  of  taxation  valid  or  invalid  according  to  its 
actual  results  in  particular  cases.  It  must  have  contemplated 
some  tangible  dividing  line  referable  to  and  ascertainable  by  the 
general  tendencies  of  the  tax  and  the  common  understanding  of 
men  as  to  those  tendencies. 

"  After  some  consideration,  Mr.  Kerr  chose  the  definition  of 
John  Stuart  Mill  as  the  one  he  would  prefer  to  abide  by.     The  • 
definition  is  as  follows  :  . 

"  *  Taxes  are  either  direct  or  indirect.  A  direct  tax  is  one 
which  is  demanded  from  the  very  persons  who  it  is  intended  or 
desired  should  pay  it.  Indirect  taxes  are  those  which  are  de- 
manded from  one  person  in  th^  expectation  and  intention  that 
he  shall  indemnify  himself  at  the  expense  of  another.  Such  are 
the  excise  or  customs.     The  producer  or  importer  of  a  commod- 
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itv  it  called  upon  W  pay  a  tax  on  it,  not  frith  the  intention  to 
lew  a  contribution  upon  bim,  but  to  tut  through,  htm  the  con- 
sumers of  the  commodity,  from  whom  it  is  supposed  he  will 
recover  tin'  Mnooot  by  means  of  an  advance  in  price.' 

'■  It  i§  said  that  Mill  adds  a  twin,  that,  to  be  strictly  direct,  a  ■ 
tax  must  bo  general,  am)  thin  condition  was  much  pressed  at  the 
Imr.     Their  Lordships  have  not  thought  it  necessary  toes 

icta  tot  the  purpose  of  ascefTHining  precisely  what  he 
■ .  uLi  this  point,  nor  would  they  presame  to  -;i>  wbeth<  c 
for  economical  purposes,  nub.  a  condition  is  sound  or  unsound, 
but  they  have  no  hesitation  in  rejecting  it  for  legal  purposes. 
It  would  deny  tbe  oharaotM  of  ■•  lireot  tax  to  the  income  tax  of 
this  country,  which  is  always  sjiulien  of  as  such,  and  is  generally 
loiked  upon  as  a  direct  tax  of  the  most  obvious  kind;  and  it 
wiuiM  run  counter  to  the  common  understanding  of  men  on  this 

irhicb  is  one  main  clue  to  the  meaning  of  (in 
tare. 

"Their  Lordships,  then,  take  Mill's  definition,  above,  quoted, 
us  a  fair  basis  for  testing  the  character  of  tbe  tax  in  question. 
not  only  because  it  is  chosen  by  the  appellants'  conn-'l.  noi 
only  because  it  is  that  oi  an  eminent  writer,  hoc  with  die  in*  ■■■ 
don  that  il  should  be  considered  a  binding  legal  definition,  but 

it  seems  to  them  to  embody  with  sufficient  aooaraey  for 
tins  purpose  an  understanding  of  the  most  obvious  miUeui  of 
direct  and  indirect  taxation,  which  is  a  common  understanding, 
hi. I  is  tikely  to  have  been  present  to  the  minds  of  those  who 

te  Federation  Act. 
••  Now,  whether  the  probabilities  of  the  case  or  the  frame  of 
bee  Act  are  considered,  it  appears  to  their  Lordships  that 
the  Quebec-  Legislature  must  have  intended  and  desired  that  the 

porations  from  whom  the  tax  is  demanded  should  pay 
lad  finally  bear  it.  It  is  carefully  designed  for  that  purpose. 
Il  is  not  like  s  customs'  duty,  which  enters  at  once  into  the  price 
of  the  taxed  commodity.  There  tbe  tax  is  demanded  of  the 
importer,  while  nobody  expects  or  intends  tbat  he  shall  finally 
bear  il.  All  scientific  economists  teach  that  it  is  paid,  and 
■  ■■  financiers  inteml  that  it  shall  I"-  paid,  bj  til  icone 

i  those  who  do  not  accept  tbe  conclusions  of  the  econom- 
ists maintain  that  it  is  paid  and  intended  to  be  paid  by  the 
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foreign  producer.  Nobody  thinly  that  it  is,  or  intends  thai  it 
shall  be,  paid  by  the  importer  from  whom- it  is  demanded.  But 
the  tax  now  in  question  is  demanded  directly  of  the  bank,  appar- 
ently for  the  reasonable  purpose  of  getting  contributions  for 
provincial  purposes  from  those  who  are  making  profits  by  pro- 
vincial business.  It  is  not  a  tax  on  any  commodity  which  the 
bank  deals  in  and  can  sell  at  an  enhanced  price  to  its  customers. 
It  is  not  a  tax  on  its  profits,  nor  on  its  several  transactions.  It 
is  a  direct  lump  sum  to  be  assessed  by  simple  reference  to  its 
paid-up  capital  and  its  places  of  business.  It  may  possibly 
happen  that  in  the  intricacies  of  mercantile  dealings  the  bank 
may  find  a  way  to  recoup  itself  out  of  the  pockets  of  its  Quebec 
customers.  But  the  way  must  be  an  obscure  and  circuitous 
one.  The  amount  of  recoupment  cannot  bear  any  direct  relation 
to  the  amount  of  tax  paid,  and,  if  the  bank  does  manage  it,  the 
result  will  not  improbably  disappoint  the  intention  and.  desire  of 
the  Quebec  government.  For  these  reasons,  their  Lordships 
hold  the  tax  to  be  '  direct  taxation.1 " 

With  this  description  of  direct  taxation  may  be  com- 
pared that  given  by  the  same  Committee  in  Attorney- 
General  (Quebec)  v.  Reed  (o)f  where  Mills  definition  was 
also  relied  on  in  support  of  the  .holding  that  a  stamp  duty 
on  "exhibits,"  tiled  in  the  course  of  judicial  proceedings,  is 
not  "  direct "  taxation,  and  that  the  Act  imposing  such  a 
duty  was  therefore  -ultra  viren  of  the  Quebec  legislature : 

t(  Can  it  be  said  that  a  tax  of  this  nature,  a  stamp  duty  in 
the  nature  of  a  fee  payable,  upon  a  step  of  a  proceeding  in  the 
administration  of  justice,  is  one  which  is  demanded  from  the 
very  persons  who  it  is  intended  or  desired  should  pay  it  ?  It 
must  be  paid  in  the  course  of  the  legal  proceeding,  whether  that 
is  of  a  friendly  or  of  a  litigious  nature.  It  must,  unless  in  the 
case  of  the  last  and  final  proceeding  after  judgment,  be  paid 
when  the  ultimate  termination  of  those  proceedings  is  uncertain ; 
and  from  the  very  nature  of  such  proceedings  until  they  termi- 
nate, as  a  rule,  and  speaking  generally,  the  ultimate  incidence  of 
such  a  payment  cannot  be  ascertained.  In  many  proceedings  of 
a  friendly  character,  the  person  who  pays  it  may  be  a  trustee,  an 

(••)   10  App.  Cas.  141. 
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administrator,  a  person  who  will  have  to  be  indemnified  1  j 

._■  afterwards.  In  most  proceedings  of  a  contentious 
■ .  the  person  who  pays  it  is  a  litigant,  expecting  oi 
hoping  'or  raoasss  in  the  suit,  and  whether  lie  or  bis  adversary 
will  have  to  pay  it  in  the  end  must  depend  on  Ihe  ultimate 
termination  of  the  controversy  between  them.  The  leg] 
in  imposing  the  tux  cannot  have  in  contemplation,  one  way  or 
tlit  oth'.T.  the  ultimate  determination  of  the  suit,  or  the  final 
incidence vl  the  burden,  whether  upon  the  person  who  hud  to 
pay  it  at  the  moment  when  u  was  exigible,  or  upon  anyone  else. 
Therefore  it  cannot  I".- 1  tax  demanded  'from  the  very  persona 
who  it  Ui  I  should  pay  it';  for,  in  truth,  that  i> 

.i  matter  of  absolute  indifference  to  the  intention  of  the  legisla- 
tore.  And,  on  the  other  hand,  so  far  as  relates  to  the  knowledge 
which  it  is  possible  to  have  in  a  general  way  of  the  position  of 
things  nt  atlfih  a  moment  of  time,  it  may  be  assumed  that  the 
person  who  pays  it  is  in  the  expectation  and  intention  that  he 
may  be  Indemnified  ;  and  the  law  which  exacts  it  cannot  assume 
that  that  expectation  and  intention  may  not  he  realized.  As  in 
fell  othtr  cases  of  indirect  taxation,  in  particular  instances,  by 
particular  bargains  and  arrangements  of  individuals,  that  which 
is  the  generally  presumable  incidence  may  be  altered.  An  im- 
porter may  Le  himself  a  consumer.  Where  a  stamp  duty  upon 
transactions  of  purchase  and  sale  is  payable,  there  may  be 
special  arrangements  between  the  parties  determining  who  shall 
bear  it.  The  question  whether  it  is  a  direct  or  indirect  tux  can- 
not depend  upon  those  special  events  which  may  vary  in  par- 
tionbn  cases;  but  the  best  general  rule  is  to  look  to  the  time  of 
payment ;  and  if  at  the  time  the  ultimate  incidence  is  uncertain, 
then,  as  it  appears  lo  their  Lordships,  it  cannot,  in  this  view, 
lie  cjlli.il  direct  taxation  within  the  meaning  of  the  second  sec- 
tion of  the  ninety-second  clause  of  the  Act  in  ijuestion." 

The  li-j.'i'dimiri-  uf  (Quebec  nnmnit.  in   1875,  an  Act  (SD 
i  i  providing  for  the  issue  of  licensee  u<  insurance 

'  mtpanies  doing  hnsi is  in  tin'  province.     Nothing  was  to 

!«•  |»iiil  <>M  the  issue  of  the  license,  but,  on  the  issue  of  any 

[Hilicy  by  'in  iiiMimiKV  n |mh;,  .  stamps  were   to  be  affixed 

■mount  varying  with  the  amount  of  the  pn 
This  whs  li.-lil   by  the  Judicial  Committee  of  the  Privy 


430  THE  B.  N.  A.  ACT — SBC.  92,  8.-8.  9,  8. 

Council  in  Attorney-General  v.  The  Queen  Insurance 
Company  (p),  to  be  not  a  license,  but  a  stamp  duty  on 
policies.  In  the  latter  view  it  was  held  to  be  indirect  taxa- 
tion. In  arriving  at  the  meaning  to  be  attributed  to  the 
words  "direct  taxation"  the  Committee  point  out  that 
they  may  have  a  technical  (economical  or  legal)  or  popular 
meaning.  No  attempt  is  made  to  decide  this  question, 
because  it  was  held  that,  by  whichever  key  interpreted,  a 
stamp  duty,  such  as  Was  imposed  by  the  Act,  was  not  direct 
taxation. 

The  decision  of  the  Supreme  Court  of  Canada,  in  Sev- 
ern v.  The  Queen  (q\  must  upon  this  point  be  considered 
overruled  It  was  held  in  that  case  that  a  license  fee 
required  to  be  paid  by  brewers,  under  an  Act  of  the  legis- 
lative assembly  of  Ontario,  was  indirect  taxation;  applying, 
however,  the  considerations  dwelt  upon  by  the  Privy 
Council,  particularly  in  Bank  of  Toronto  v.  Lambe  (r),  such 
a  license  fee  must  be  held  to  be  direct  taxation.  It  is 
intended  to  be  paid  by  the  very  person  on  whom  it  is 
imposed,  and  if  that  person  manages  to  recoup  himself,  it 
must  be  by  some  circuitous  method,  the  amount  of  recoup- 
ment on  each  sale  of  beer  bearing  no  relation  whatever  to 
the  tax  imposed.  Even  before  Bank  of  Toronto  v.  Lambe 
was  decided  the  Judges  of  the  Supreme  Court  seem  to  have 
recognized  that  the  authority  of  Severn  v.  The  Queen  had 
l)een  seriously  impugned.  See,  however,  the  observations 
of  Gwynne,  J.,  in  Molson  v.  Lambe  (a);  but,  so  far  as 
appeal's  from  the  report  of  this  case,  Bank  of  Toronto  vB 
Lambe  was  not  referred  to.  The  holding,  too,  of  the 
Supreme  Court  that  such  a  license  fee  upon  brewers  was  a 
"  regulation  of  trade  and  commerce"  cannot  be  supported, 
for  reasons  also  set  out  in  Bank  of  Toronto  v.  Lambe,  as  well 
as  in  earlier  eases  to  which  reference  has  already  been 
made  in  the  notes  to  sub-section  2  of  section  91. 

( p)  3  App.  Cas.  1090.  (r)  12  App.  Cas.  575. 

{q)  2  -.  C.  R.  70.  («)  15  S.  C.  R.  at  pp.  288-9. 
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In  LongueuU  Navigation  Co,  \.  Kontrea]  (t),an  Act  of 
tIh  Quebec  legislature  authorizing  the  city  of   Hontreal  to 

an  iiiiiiiinl  t&i ferry ii  (in,!    ferry  companies, 

Id  '"  be  intra  wtb*     See  notea  to  section  91,  sub- 
nectian  I".  a  tiU    \ 

Referring  to  the  other  sources  nf  provincial  revenue, 
and  t>  the  various  institutions  which  s  province  has  to 
maintain,  the  question  arises  are  the  powers  of  provincial 
legislatures  under  those  sub-sections  limited  to 
taxation  !  In  Attorney-General  (Quebec)  v.  Reed  I  <■■  I 
referred  to  the  Judicial  Committee  of  the  Privy 
<  ■iiiniil  declined  bo  determine  "  whether,  if  a  special  fond 
bad  been  created  bj  a  provincial  Act  for  the  maintenance 

"t   the  adminiatrata t  justice  in  the  provincial  courts, 

raised  for  that  purpose  and  nol  available  as  genera) 
revenue  for  general  provincial  purposes,  in  thjit  cuse  t In- 
1  imitation  to  direct  taxation  would  still  have  Wen  applic- 
able."  Thepoini  was  considered  by  Mr.  Justice  Owyuae  in 
n.,  same  ease  when  before  the  Supreme  Court  of  Canad* 
i. '  The  contention  was,  that  under  sub-section  15  of 
section  92,  "the  constitution,  ma/inteiittnce  and  orgabiza- 
r.i "ii  of  provincia]  courts"  indirect  taxation  uiijfht  be  re- 
sorted  to,  and  that,  therefore,  a  stamp  duty  on  "exhibits" 
might  !>.'  imposed  under  the  authority  of  a  provincial  Act. 

Mr  Justice  Owynne  (says: 

"Tlie  express  provision  made  by  item  2,  which,  while  it 
authorizes  the  legislatures  to  make  laws  in  order  to  the  raising 
of  a  revenue  for  provincial  purposes  by  luxation,  limits  the  ex- 
ercise of  the  authority  thus  conferred  to  direct  taxation,  very 
clearly  excludes,  in  my  judgment,  the  power  of  raising  a  revenue 
by  any  spaeies  of  taxation  other  than  by  direct.  .  .  .  That 
the  maintenance  of  provincial  courts  and  the  administration  of 
justice  are  provincial  purposes,  there  can  be  no  doubt.  They  are 
therefore  comprehended  within  the  purview  of  item  2  of  section 
.  h  in  express  terms  prescribes  direct  taxation  as  the  mode 

i     It.  5».  (»l  lOApp.  Cm.  Ml. 

<n  as. (.'.It.  4ns.  Mp.Hi. 
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of  taxation  to  be  adopted  for  raising  revenue  for  provincial  pur- 
posts,  so  that  upon  the  primriple  of  axfrtmanfiuit  cetan  taciturn, 
there  MO  be  no  such  implied  power  involved  in  this  item  14,  as 
is  insisted  upon  ;  moreover,  if  the  contention  were  sound,  then 
upon  the  same  principle  they  could  equally  pass  an  Act  huposmg 
a  special  tax  of  an  indirect  diameter  for  the  payment  of  provincial 
officers  under  a  power  implied  under  item  4  of  this  92nd  section, 
and  another  Act  imposing  another  special  tax,  also  of  an  indirect 
character,  to  defray  the  expense  attending  the  establishment, 
maintenance,  and  management  of  public  and  reformatory  prisons, 
under  the  powers  conferred  by  item  6,  and  another  to  defray  ttu 
expense  attending  the  tstiiblislu'iient,  maintenance,  and  manage- 
ment of  hospitals,  asylums,  etc.,  under  the  powers  conferred  by 
item  7; and  so  the  effect  would  he  that  this  im- 
plied power  of  raising  revenue  by  indirect  taxation,  which,  it  ia 
contended,  the  legislatures  have,  being  exercised,  as  it  might  be 
if  they  have  the  power,  to  raise  sufficient  revenue  to  defray  all 
the  expenses  of  the  government  and  legislatures  in  respect  of  all 
the  several  matters  under  their  control  and  jurisdiction,  it  would 
be  quite  unnecessary  for  theni  to  exercise  the  power  conferred  by 
item  2.  raising  by  direct  taxation  the  revenue  for  provincial  pur- 
poses, or  to  draw  upon  the  revenue  created  by  the  subsidy  paid 
by  the  Dominion,  or  by  sale  of  the  public  property,  or  other  in- 
come arising  therefrom,  or  from  tbe  assets  assigned  to  eacb 
province.  Such  a  contention  appears  to  me  to  Involve  so 
palpable  a  roturti-  <»J  <ibttinlw>< ,  as  to  carry  with  it  its  own  refu- 
tation ;  and  indeed  the  judgment  of  the  Privy  Council  in 
Attorney- General  (Quebec)  v.  The  Queen  Insurance  Company, 
in  effect,  decides  that  the  provincial  legislatures  cannot,  by  any 
Act  of  theirs,  authorize  the  raising  a  revenue  by  any  mode  of 
taxation  other  than  direct." 

That  the  Privy  Council  did  not  eonsiiler  the  question 
ifclllll  I  HI  I  mil  by  any  previous  decision  of  their  own  U 
apparent  from  the  language  of  the  judgment  of  that  tribunal 
(then  the  case  came  before  them.  The  question  is  toadied 
upon  in  other  Canadian  antliori ties—  for  example,  in  Regina 
r.  Taylor  (irj,  where  Mr.  Justice  Wilson — afterwards  Chief 
Justice  Sir  Adam  Wilson — says : 

in  36C.C.  (J.  B.  tS5,»t  p  Ml. 
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"  The  power  which  ia  vested  in  Ontario  to  raise  money  by 
ilirect  taxation  BttClmto]  of  eouiSft,  a3  a  general  rule,  the  right 
to  raise  it  by  indirect  taxation.  But,  by  means  of  the  powers, 
numbers  H  and  9,  relating  to  licenses  and  to  municipal  institu- 
tions, it  is  plain  that  Ontario  may,  and  does,  by  virtue  of  these 
(lowers,  raise  very  large  sums  of  money  by  indirect  taxation. 
Power  No.  2  must  be  read  as  qualified  in  its  absoluteness,  there- 
fore, by  powers  No.  S  and  9." 

In  Leprohon  v.  Ottawa  {z),  the  late  Chancellor  SpraggG 
expressed  the  opinion  that  a  pruvineial  legislature  cannot 
confer  upon  a  municipality  of  ita  own  creation  power  to  do 
what  it  cannot  itaelf  do;  and  if  this  be  sound  In w,  the 
pow«re  of  municipal  corporations  in  the  matter  of  taxation 
must  be  limited  to  direct  taxation,  if  the  powers  of  the 
province  are  so  limited. 

As  to  the  powers  under  Hub-section  9  of  section  92,  it 
may  he  said  that  the  judgment  of  the  Privy  Council  in 
Hank  of  Toronto  v.  LamlR'  establishes  that  license  fees  are 
direct"  taxation;  so  that  the  controversy  would  appear 
to  be  limited  to  those  sub-sections  of  section  92  (y),  which 
.:i',  '■  |'t"v  iiK-isl  Iv^isbitiuv-H  power  to  provide  for  the  mnin- 
(cnanesof  certain  institution*,  and  as  to  these  it  is  sub- 
mitted, the  same  limitations  exist.  The  raising  of  inoin-y 
bo  maintain  theae  institutions — courts,  prisons,  hospitals, 
etc. — would  1»-  for  " provincial  purposes,"  us  interpreted  in 
Dow  v.  Black  f» 

Following  Atty.-Uenl.  v.  Reed,  the  Court  of  Queens 
Bench  in  Manitoba  held  in  Plummet-  Wagon  Co.  v.  Wilson 
[a),  that  tin;  then  existing  provincial  statutes  requiring 
payment  of  fees  by  means  of  law  stamps  on  proceedings  in 
that  court  were  ••}!,-■<  fires.  Thereupon,  acting  upon  the 
distinction  suggested  by  the  Committee,  the  Manitoba  legis- 

u-t  10,  A.  H.  M8i  at  p.  521,. 

(p)  n  is.  G.  7  and  11. 

i:  i   L.  It.  UP.  C.  372;  M«  ant* ,  p.  «6. 
(a)  8  Man.  L.  R  66. 
Cm.  Con— 88 
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lature  passed  an  Act  creating  a  special  fond  "solely  for  the 
maintenance  of  the  administration  of  justice  in  the  courts 
of  this  province,"  to  which  fund  the  fees  payable  in  stamps 
upon  legal  proceedings  were  appropriated.  This  Act  was 
impugned,  and  in  Dulmage  v.  Douglas  (b),  was  upheld  by 
Mr.  Justice  Dubuc,  but,  on  appeal  to  the  full  court,  this 
decision  was  reversed  and  the  statute  pronounced  ultra 
vires.  In  the  opinion  of  the  court,  the  only  exception  to 
the  limitation  laid  down  in  this  sub-section  2  is  that 
expressed  in  sub-section  9,  but  as  the  judgment  of  the 
Privy  Council  in  Bank  of  Toronto  v.  Lambe  (c),  in  effect 
holds  that  license  fees  are  "  direct  taxation,"  no  doubt  the 
Manitoba  Court  would  agree  with  the  view  we  have  ven- 
tured to  express,  that  there  is  no  exception  to  the  rule  laid 
down  in  this  sub-section  2.  The  Manitoba  legislature  sur- 
mounted the  difficulty  by  49  Vic  c  51,  declaring  law  stamps 
to  be  a  direct  tax,  and  making  good  this  declaration  by  en- 
acting that  such  fees,  so  payable  in  stamps,  are  not  to  form 
any  part  of  the  costs  of  an  action  taxable  between  party 
and  party,  but  are,  in  fact,  to  be  borne  once  for  all  by  the 
party  actually  paying  them  in  the  first  instance.  This  Act 
was  declared  intra  vires  by  the  full  court  in  Crawford  v. 
Duffield  ((?)• 

We  have  already  referred  to  that  part  of  the  judgment 
in  Bank  of  Toronto  v.  Lambe  which  lays  it  down  that  the 
powers  of  taxation  vested  in  the  provincial  legislatures  by 
this  sub-section  are  not  to  be  curtailed,  because  possibly 
they  may  be  abused  or  so  exercised  as  to  prejudicially  affect 
corporations  and  institutions  existing  under  Dominion 
laws  (e).  See  also  notes  to  section  91,  sub-section  8,  for  a 
further  reference  to  the  case  of  Leprohon  v.  Ottawa  (/),  in 

(b)  3  Man.  L.  B.  562 ;  4  ib.  495. 

(c)  12  App.  Cas.  575. 

(d)  5  Man.  L.  R.  121. 

(t)  See  notes  to  s.  91,  s-s.  15. 

(/;  2  O.  A.  B.  522  ;  see  also  the  note  to  the  next  sab-section. 
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which  it  ww  held  that  provincial  legislatures  have  no 
power  to  tax  the  salaries  of  members  of  the  exocstire  staff 
of  ili>    I >ot)iinion. 

With  regard  in  the  meaning  of  the  eNiuvss "  within 

the  provinee,"  we  may  again  refer  to  Bank  of  Toronto  \. 

which  decides  that  it  is  not  nfHwniwiry  that  the 

:..  be  taxed  under  a  provincial  la*  be  domiciled,  or 

indent,  in  the  province,     li  was  urged  in  thai  case 

that  thi'   Hunk   of  Toronto   was  mi  Ontario   corporation, 

h;« \  i 1 1 -  it-,  domicile  in  Toronto,  a-inl  that  tin.'   taxation  itmst 

therefore    fail    on    persons    not    within    tin'   province   of 

hut  to  this  it  was  answered ; — "  Any  person  found 

within   the    province  may    lie    legally    t4ixcd   there.     This 

li.Mik  is  found   ti>  be  carrying  on  boBineae  there,  and  mi 

that  ground  alone  it  is  taxed." 

4.  The  establishment  and  tenure  of 
Provincial  offices  and  the  appointment 
and  payment  of  Provincial  officers. 

This  Bub-aectioo  is  the  guarantee  for  the  coiitinuahc-  of 
Bible  government."     It  ooven  the  entire  executive 
department  of  provincial  government — with  the  sole  excep- 
tion   of    the    Lieu^enant-Qoveirnor,   and    of    those    judges 
mentioned  in  section  96  of  1 1  l. -  B.  X.  A.  Act- an. 1  ensures 
that  the  people  of   the  province,  through   the  provincial 
asHfinbly.  shall  always  be  able  to  make  the  members — high 
and  low— of  the  provincial  executive  staff  fed  responei- 
Iiility.      In   the    third    chapter    "I"    this    !>ook   we   have 
"■■I  bo  make  clear  tin'  intimate  connection  which 
i  ■.'.  "in  "  tenure  of  office  "rand  the  power  to  "  with- 
hold supplies."  and  have  there  pointed  out  that  the  grant  to 
colonial  legislatures  of  the  latter  power  necessarily  carried 
with  it  that  the  tenure  of  office  in  the  colony  should  be  at 
their  "pleasure." 

With  reference,  however,  to  the  i  riatenoe  of  dual  gov- 
ernment  in   Canada,    it    has   been  laid  down   (g)  that   the 
i  m  fl  O.  A.  It  538. 
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provincial  legislatures  cannot  impose  burdens     •■,■..■.. 

cipul  income  tax — upon  tm:-  " instruments '    by  which  rh. 

Dominion  government  is  carried  on.     Whether  thi 

Hinit  can  stand  in  the  (ace  of  Bank  of  Toronto  v.  Lambe  (h  ) 

is,  perhaps,  questionable,     The  impossibility  of  a]  | 

the  principle,  conversely,  to  relieve  provincial  office! 

tin1  burden  of  federal  tariffs  rather  tends  to  weaken  the  "!• 

, m -"ii nut  (»■■  ill i  argument. 

It  has  been  held  that  a  provincial  legislature  is  within 
its  powers  in  appointing  officers  entrusted  with  the  enl 
inent  of  The  Canada  Temperance  Acts  of  1864-  (ij  and  1878 
(j)   in    municipalities    where   either   of   them   had    been 
adopted.     In  the  last  case  the  ground  for  the  dec 
thus  put  by  the  present  Chancellor  of  Ontario : 

"  The  general  law  as  to  prohibition  respecting  all  Canada, 
which  can  only  be  enacted  by  the  Dominion,  being  localized  by 
municipal  suffrages,  its  enforcement  becomes  also  a  matter  of 
local  importance  in  the  province  within  the  meaning  of  the 
B.  N.  A.  Act.  section  92,  item  1G.  The  enforcement  of  the  Act 
in  the  adopting  municipalities  involves  questions  of  local  police 
regulation.  For  the  purpose  of  ensuring  uniformity  and  efficiency 
of  action,  the  prosecution  of  offenders  may  be  properly  relegated 
to  the  bands  of  provincial  officers,  for  the  appointment  and  pay- 
ment and  governance  of  whom  laws  may  be  made  and 
U.  N.  A.  Act,  section  92,  item  4.  The  expense  of  carrying  the 
Act  into  effect  within  the  adopting  county  is  a  burden  to  be 
borne  by  the  ratepayers  of  that  locality.  So  that  the  legislation 
now  questioned  may  also  fail  within  the  scope  of  the  B.  N.  A. 
Act,  section  92,  item  8,  as  pertaining  to  municipal  institutions 
within  the  province." 

With  much  misgiving.  \v  vi-ntim-  tn  'iiu-stum   the  cor 
rectness  of  these  decisions.     The   '  local  option  "  character 


(»)  12  App.  Cas.  575. 

(fl  License  CoinmUtionersv.  Friuce  Ed* 

c  par*}. 

tj)  License  Com  miss  i  oners  v.  Fronteimc,  11  L).  It.  T41— pir  Boyd.  C. 

(1887). 
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of  tlie  Canada  Temparanoe  Act — its  localization  by  inuni- 
oij.jil  suffrages—was  much  prrirnml  in  argument  in  Russell 
v.  The  Quean,  as  shewing  the  subjeet  matter  of  that  Act  to 
!«_•  within  the  togialative  competence  of  a  provincial  legis- 
lature "nly.  The  azgument  was  rejected  ny  the  Privy 
Council,  and  it  appears  to  us  that,  so  long  as  that  decision 
stands,  the  enactment  of  laws  for  the  enforcement  of  the 
provisions  of  that  Act  cannot  be  said  to  Lie  a  matter  of 
\y  local  or  private  nature  in  the  province.  Laws 
■'in  relation  to"  any  subject  itmtter  must  come  in  their 
entirety  from  that  legislature  to  which  the  subject  matter 
is  committed.  It  is  the  question  over  again  of  the  necessary 
connection  between  legislature  and  executive.  It  is,  of 
Course,  open  to  the  Dominion  parliament  to  utilize  exist  in- 
provincial  machinery  (£■).  or  to  confer  upon  "boards"  or 
lHjiIi.-s  of  provincial  creation  powers  and  authorities  in* 
relation  to  the  enforcement  of  Dominion  laws,  but,  quoad 
tin.-  duties  imposed  by  Dominion  legislation,  the  members 
ol  the  municipal  Isxlies  or  "boards"  are  not  provincial 
officers.  The  al*»ve  cases,  however,  did  not  involve  con- 
siili -rut-ion  of  the  power  of  the  Dominion  legislature  to 
delegate  its  authority  or  to  adopt  existing  institutions,  but 
of  the  power  of  a  provincial  legislature  to  supplement 
Dominion  legislation  upon  a  matter  admittedly  within  the 
exclusive  ken  of  the  latter,  by  the  appointment  of  an 
executive  staff  to  carry  it  out. 

5.  The  Management  and  Sale  of  the 
Public  Lands  belonging  to  the  Province 
and  of  the  timber  and  wood  thereon. 

■*  It  must  always  be  kept  in  view  that,  wherever  public  land 
■with  its  incidents  is  described  as  'the  property  of '  or  as  'belong- 
ing to'  the  Dominion  or  a  province,  these  expressions  merely 
import  that  the  right  to  its  beneficial  nse,  or  to  its  proceeds,  has 

(ft)  See  ""if.  |>.  417,  as  to  their  adoption  of  provincial  laws  *s  to 
jurors;  anil  ante,  p.  232,  as  to  the  trial  of  [Dominion)  Election  petitions 
by  provincial  courts. 
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been  appropriated  to  the  Dominion  or  the  province,  as  the  case 
may  be,  and  is  subject  to  the  control  of  its  legislature,  the  land 
itself  being  vested  in  the  Crown,—  Per  Lord  Watson  in  St. 
Catherines  Milling  Co.  v.  The  Queen  (/). 

The  case  from  which  the  above  extract  is  o,uoted  in  it 
■  Ieeisitm  that  the  '"lands  reserved  for  the  Indians"  men- 
tioned in  sub-section  24  of  section  91,  become,  when  dis- 
encumbered of  the  Indian  usufructuary  interest,  "public 
lands  belonging  to  the  province,"  or,  perhaps  we  should 
Kay,  that  they  are  always  such,  subject  to  the  encum- 
brance uf  that  Indian  interest. 

The  matter,  however,  of  public  assets,  revenue  pro- 
ducing and  otherwise,  will  lie  fully  considered  in  the  note* 
to  the  group  of  clauses  of  tliitt  Act,  which  deal  more  fully 
therewith — 102,  et  seq. 

As  to  the  position  of  Manitoba  and  the  North-West 
Territories  in  reference  to  the  public  lands  within  th-isi- 
areas  we  shall  liave  to  speak  in  Part  IV.  of  this  bunk. 

6.  The  Establishment,  Maintenance 
(i)  and  Management  of  Public  and  Re- 
formatory Prisons  in  and  for  the  Pro- 
vince. 

7.  The  Establishment,  Maintenance 
and  Management  of  Hospitals,  Asylums, 
Charities  and  Eleemosynary  Institutions 
in  and  for  the  Province,  other  than  Marine 
Hospitals. 

(i)  " Maintenance'' — See  note  to  sub-section  2  of  sec- 
tion 92,  where  reference  is  made  to  the  query — suggested 
by  the  Privy  Council  in  Attorney -General  of  Quelle  v. 
Reed  (m) — as  to  the  power  of  a  province  to  maintain 
prisons,  hospitals,  etc.,  and  courts  by  "  indirect  taxation." 

(I)  14  App.  Cm.  46.  (m)  10  App.  Cm.  141. 


TBI  b.  \.  \.  gar — w 


S.  Municipal  Institutions  in  the  Pro- 
vince. 

It  most  be  admitted  that  the  authorities  an  in  a  very 
trasatislactory  state  aa  to  the  precise  scope  erf  tliis  Bub-seo- 
Hon,  and  as  to  the  powers  intended  t<>  be  thereby  conferred 
upon  provincial  legislatures.  Hie  main  question  (a  one  that 
goes  to  the  \i']-y  root,  and  it  has  been  brought  prominently 
into  discussion  in  connection  with  that  most  prolific  cause 
of  litigation — the  traffic  in  intoxicating  liquor.  In  one  of 
the  earliest  cases  (»)  which  arose  in  Ontario  in  reference  to 
the  power  of  a  provincial  legislature  to  authorize  municipal 
bodies  to  restrict  the  traffic,  the  late  Chief  Justice  Richards 
intimated  his  opinion  that  the  Imperial  parliament,  in 
passing  the,  B.  N.  A.  Act,  "cm  the  suggestion  of,  and  on 
conference  with  the  delegates  Eroin  the  various  provinces" 
must  have  intended  to  empowea  those  provinces  to  establish 
municipalities  which  "would  posoooi  tie-  Bams  powers  as 
those  which  were  then  in  existence,  nnder  the  same  name. 

in  the  province  "—*.«.  in  that  part  of  (old)Canada1  fo irij 

known  as  Upper  Canada  and  now  fanning  the  province  of 
Ontario.     To   the   lik«   effect,  the   court  of   final    resort   iii 

', bee  held  (o),  in  1883,  thai  the  state  "i  things  existing 

tn  the  provinces  at  the  time  of  Confederation,  and  i e 

particularly  that  which  was  lern^nized  l>y  law  in  nil  or 
most  of  the  provinces,  is  a  useful  guide  in  the  interpreta- 
tion of  tin  iii<-;niui'_':'.n.i('ln'(|  lij the  Imperial  parliament  to 
indefinite  expressions  employed  in  the  B.  N.  A.  Act  At 
the  time  of  Confederation,  (he  rijdit  to  praliibii  the  Bale  of 
intoxicating  liquors  was  possessed  by  municipal  authorities 
Under  the  laws  in  I'm-ee  nwoirtitig  municipal  institutions  in 
I  "it  1 1  parts  nf  the  province  of  Canada,  and  in  Nova  Scotia: 
and  the  court  held  that  in  consequence  it  should  be  deemed 
icluded  within  the  term  "municipal  institutions"  En 

(*)  BLvin  v.  OrillU.  86  D.  C.  O.  B.  150  ;  M*  mte,  p.  8i9, 

(p)  aalta  -.■  'it: !■!■.■  BivcM,  "  Lag,  Nam,  HO;  I  0*ri    MOi  ?ee  ante. 
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thin  sub-section.  In  the  opinion  of  the  Court,  the  provin- 
cial legislatures  have  the  power  for  the  purposes  of 
•'  municipal  institutions  "  to  pass  a  proliihitory  liquor  law, 
applicable  to  all  municipalities*  within  the  province.  In 
delivering  the  judgment  of  the  court  Mr.  Justice  Rnmnnj 
thus  deals  with  the  question  of  the  meaning  to  be  gi 
the  term  ™  municipal  institutions " 

"It  may  be  at  once  conceded  that  the  power  to  pass  pro- 
hibitory liquor  laws  is  not  essential  to  the  existence  of  municipal 
institutions,  and  that  consequently  in  a  very  restricted  reading 
of  sub-section  H,  it  would  not  justify  the  local  legislature  in  pass- 
ing a  prohibitory  liquor  law.  But,  it  may  fairly  be  asked, 
whether  it  was  the  intention  of  the  Imperial  parliament  in  an 
enumeration  of  this  sort  to  confine  '  municipal  institutions  '  to 
those  mutters  only  which  are  of  the  essence  of  municipal  insti- 
tutions ?  If  such  was  the  intention  of  parliament,  a  wide  ReM 
for  speculation  was  left  open,  or  it  was  contemplated  to  restrict 
municipal  institutions  within  very  narrow  limits.  It  would 
seem,  however,  we  have  not  to  determine  what  institutions  aro 
essential  to  municipal  existence  in  the  abstract,  but  the  meaning 
of  the  term  at  the  time  of  Confederation." 

Reference  is  made  in  the  judgment  to  the  fact  that  in 
New  Brunswick,  prior  to  Confederation,  no  statute  con- 
ferred any  such  powers  upon  municipal  corporations,  hut 
their  existence  in  "  the  two  great  provinces  of  Confedera- 
tion and  one  of  the  small  ones"  was,  in  the  opinion 
court,  sufficient  to  include  them  within  the  powers  intended 
to  be  conferred  under  the  expression  "  municipal  institu- 
tions "  in  this  sub-section  & 

The  Court  of  Appeal  for  Ontario  has  lately  hoi 
occasion  to  review  the  earlier  decision  of  Chief  Juatitt 
Ric h aids,  and,  as  we  have  before  intimated,  it  was  held  I  ft); 
that  a  provincial  legislature  can  empower  a  municipal 
body  to  pass  a  prohibitory  by-law,  because,  at  the 
Confederation,   municipalities    had    that   power   in   Upper 

(p)  lit   Looil  Option  Act,  18  O/A.  R.  572;  see  ptr  Maolenann,  J, A,, 
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<  laxMcIa,  now  Ontario,  thus  confirming  the  opinion  ex- 
pressed in  the  earlier  case. 

In  both  Ontario  ami  Quebec,  therefore,  this  must  Ije 
taken  as  law,  that  whatever  powers  municipal  bodies  hail 
been  invested  with  prior  to  tin;  Union,  those  powen  can 
now  1*  conferred  upon  them  fcjj  a  provincial  UgiMtatwn-  - 
that  the  term  "  municipal  institutions"  must  Vie  taken  to 
ill  such  powers. 

in  the  case  tti  which  we  have  last  referred,  an  admis- 
sion is  made  t>>  much  tin-  same  effect  as  that  mail*  by  Mr 
Justice  Ramsay  in  the  Quebec  case — "that  then  fa  no 
inherent  connection  between  tin-  liquor  traffic  and  muni- 
cipal institutions " ;  1ml  this  is  qualified  by  the  statement 
that  there  is— as  to  Ontario  at  least — a  constitutional  eon- 
I  oection,  and  that,  in  fact,  in  till  the  provinces  there  was  the 
power  to  regulate  the  traffic,  in  some  to  even  prohibit  it, 
within  the  hounds  of  the  municipality. 

It  must  not  be  forgotten,  however,  that  the  pre-Con- 
federation  provinces  had  all  the  powers  of  colonial  self- 
yiv.-nmient;  their  legislatures  could  make  laws  in  relation 
t"  nil  matters  not  of  Imperial  concern,  or  governed  by 
Imperial  legislation ;  there  was  then  no  sub-division  of  the 
field  between  co-ordinate  legislative  bodies  within  the 
colony,  and  upon  the  principle  of  The  Queen  v.  Burah.and 
subsequent  cases  {<j),  these  pre-Coufedenttioii  h.-gislatures 
could,  from  time  to  time,  invest  municipal  bodies  with  such 
of  their  own  powers  as  to  thein  seemed  tit. 

The  late  Mr.  Justice  Dunkin  adverts  to  this  in  Cooey  v. 
Bra iij  in  tin-  following  terms  : 

"  Nor  is  there  wanting  a  sense  of  the  words  '  municipal 
institutions  in  the  province  '  which  would  extend  them  also  over 
ground  assigned  exclusively  to  parliament,  and  notably  would 
limit  its  trade  and  commerce  powers.  Under  legislation  not 
federally  limited  in  that  behalf,  all  sorts  of  powers  are  of  course 

(■ft  Beeantt,  p.  177,  et  itq. 

|M  II  L.  C.  Jar.  lSJ.aCurt.  385;  see  Mtr,p  HI 
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more  or  less  delegated  to  municipal  bodies  whenever  convenience 
may  seem  £0  to  require.  But  for  a  legislature  of  strictly  limited 
jurisdiction,  nothing  is  clearer  than  that  it  can  delegate  no 
powers  beyond  those  it  call  directly  exercise.  Our  legislature 
can  delegate  no  power  of  regulation  of  trade  and  commerce,  nor 
over  fisheries,  nor  weights  and  measures,  nor  anything  else 
matter  of  merely  parliamentary  legislation.  Each  provincial 
legislature  alone  can  create  municipalities  properly  so-called; 
establish  their  functionaries,  and  assign  them  their  proper  duties 
and  their  powers — but  always  within  the  limits  of  its  own. 
Whether  or  not  it  can  render  them  incapable  of  other  duties  and 
powers,  to  be  delegated  by  parliament,  is  a  question  that  need 
not  here  be  considered.  Our  legislature,  as  will  presently  be 
seen,  has  been  careful  to  declare  them  not  so.  And  as  to  all 
powers  not  of  provincial  competency,  so  to  speak,  which  they 
may  hold  under  antecedent  delegation  of  the  unlimited  legisla- 
ture of  the  late  province  of  Canada,  these  can  be  resumed  or 
altered  by  parliament  alone.  As  being  exercised  by  municipali- 
ties, they  may  be  styled  in  a  certain  sense  municipal.  But  such 
sense  is  not  that  of  the  Union  Act ;  nor  even  as  mere  matter  of 
presumption,  prima  facie,  is  it  that  of  provincial  legislation  under 
authority  of  the  Union  Act." 

and  the  same  view  is  very  clearly  put  by  Mr.  Justice  Bur- 
ton in  Re  Local  Option  Act  («) : 

"  It  does  not  suggest  itself  to  my  mind  as  at  all  conclusive 
in  favor  of  the  power  of  the  Local  Legislature  to  deal  with  the 
subject  of  prohibition  under  the  words  '  municipal  institutions ' 
that  provisions  in  reference  to  that  subject  were,  at  the  time  of 
the  passing  of  the  Confederation  Act,  to  be  found  in  our  own 
municipal  Acts,  and  had  been  so  for  many  years.  It  must  not 
be  forgotten  that  the  legislature  of  the  old  province  of  Canada, 
which  passed  those  Acts,  had  plenary  powers  of  legislation, 
.  .  .  in  fact,  all  the  powers  which  are  now  distributed  be- 
tween the  parliament  of  the  Dominion  and  the  legislatures  of 
the  provinces.  Having  that  power,  it  was  clearly  competent  to 
the  legislature  to  confide  to  a  municipal  council  or  any  other 

(*)  18  O.  A.  R.  at  p.  585.    gee  also  per  Spragge.  C.  in  Leprohon  v. 
Ottawa,  2  O.  A.  R.,  522,  ante,  p.  3S0. 
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•  of  its  own  creation,  or  to  individuals  of  its  selection, 
i  to  make  by-laws  or  resolutions  as  to  subjects  specified 
in  the  enactment  with  the  object  of  carrying  it  Into  efleet  ": 
bat,  nevertheless,  by  reason  of  the  constitutional  connec- 
tion above  referred  to,  he  gave  the  term  "municipal  insti- 
tutions" the  wide  ecope  we  have  mentioned 

A-  Indicated  in  the  above  cases  in  Ontario  ami  Quebec, 
inicipaJ  inwtit.iit.ious  in  the  variona  pre-ConfederatioD 
provincea  were  widely  dissimilar  (£),  tanging  from  the  {for 
those  days)  very  complete  system  of  Upper  Canada  to  tin 
very  incomplete  and  primitive  methods  of  local  government 
in  rogue  in  V'«  Brunswick.  In  fact,  the  maritime  pro- 
rincee  can  hardly  be  s.'ti<l  to  bave  bad  any  system  of  muni- 
cipal government,  and  the  systems  of  Upper  and  Lower 
1  Sanada  were  by  no  means  identical     Now,  admitting,  Ear 

the  sake  of  the  argu nt.  that  the  term  "municipal  institu- 

to  be  eonstnu-il  ncconlin"  to  the  meaning  attached 
bo  il  in  the  minds,  not  of  those  by  whom  but  of  those  for 
whom  it  was  passed,  it  is  not  conceivable  that  ibis  Imperial 
act  is  to  receive  a,  construction  ^-cn^nipliicjilly  variable  (n). 
The  decisions  above  noted,  therefore,  put  the  Imperial  par 
liiiini'iit  in  the  peculiar  position  of  having  used,  as  to  all  the 
provinces,  n  phrase  which,  at  the  date  of  Confederation,  had 
a  different  meaning  in  the  different  provinces,  intending, 
without,  expressly  saving  so,  that  the  phrase  should  hear 
the  aning  attached  to  it  in  one  particular  province,  with- 
out indicating  which. 

Ir  seems  ta  us  that  such  an  interpretation  must  I*  put 
iijion  this  sub-section  us  will  obviate  these  difficulties. 
'Municipal  institutions"  is  but  another  form  of  expression 

'i  Bm  Slnvin  v.  Orillia  (Ontario),  Suite  v.  Three  Rivers  (Qnebec). 
Soefe  v.  McLeimau  (Nora  Hcotia),  and  Ren.  v.  Justices  of  King 
Brunswick). 

i"i  "  The  Act  placed  the  constitutions  nf  Mi  the  provinces  on  Hie  same 
level,  and  what  was  true  with  respect  ta  the  l;nialattire  of  Ontario  had 
i*ln«l  application  to  the  le^islalnrj  of  New  Brunswick.  -  ft*  Lord  Wnl- 
•on.  In  Liquidators  v.  Receii-frOenerM,  Times  L.R.  Vol  VIII.,  p.  G77. 
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for  local  self-government  by  Iwards  or  corporate  boKes, 
entrusted    with   powers   of   administration   and,   bo 
extent,  of  legislation — but  delegated  powers  merely.     Irre- 
spective of   detail  this  was  a  familiar  phase  of  political 
organization.  The  essentials  of  a  municipality  would  appear 
to  be,  first,  territorial  limitation  ;  and,  secondly,  the  organi- 
zation therein  of  the  executive  and  legislative  machinery 
and  staff  for  the  administration  of  local  affairs.     I 
"unitarian"  form  of  government  power  all  flows  from  il  ■ 
One  source,   but   under   a   dual   government   powa 
any  given  subject  matter  must  come  from,  and  the  m<  m  le  i  ■' 
its    exercise   lie    reguluted   liy     tli JLt  legislature    which    has 
itself  power  over  the  particular  subject  matter.     <  o  ■ 
municipalities  "instituted"  under  provincial  legislation,  the 
Dominion  parliament  as  well  as  the  provincial   [i  g 
can  confer  on  such  municipalities  powers  of  local  self-goi 
eminent,  each  in  relation  to  matters  within  its  own  com- 
petence (u).     The  vast  majorities  of  the  powers  exercisable 
by  municipal  bodies  throughout  Canada  are  conferred   by 
the  provincial  legislatures,  Viecause  nearly  all  those  matters 
which  touch  the  daily  life  of  a  man,  and  regulate  his  rights 
and  duties  as  a  citizen  of  a  municipality,  are  comprehended 
within  some  one  or  other  of  the  various  nub-sections  of  see- 
tion  92.     Very  few,  if  any,  of  the  cases  which  have  arisen 
under  the  B.  X.  A.  Act,  touching  the  powers  of  municipal 
bodies,  depend  upon  a  wider  scope  being  given  to  this  sub- 
section 8,  than  we  have  given  it.     Sub-sections  2,  7,0, 10. 13, 
14, 15  and  16  of  section  92,  suffice  to  sustain  the  exen 
municipal  powers  in  all  cases  in  which  it  has  been 
tioned  (w);  hut  that  a  provincial  legislature  cannot  ■!■ 
to  a  municipal  or  other  body  created  by  it,  power  over  any 
subject  matter  not,  by   the    B.  N.  A.  Act  allotted    to  BOCO 
provincial  legislature,  is  a  view  which  seems  to  be 


l'i)  The  Cuittdn  Tampera-nce  Act  is  an  eiamule  of  power  oouferrej 
•mi  duties  imposed  by  Dominion  legislation. 

(w)  These  cases  hive  all  been  noted  under  these  various  sub. section*. 
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apOB  us  by  the  exhaustive  character  oi  the  diviai iSected 

by  tlmt  Act,  and  the  exelusive  character  of  ihe  jurisdiction 
■  j  upon  our  legislative  bodies,  Dominion  and  pro- 
provincial. 

tJndj  r  i  hi  iii'  sect  i "ii  «-i'  should,  perhaps,  note  the  case 
■  .I'  Bag,  at  rat  Metluire  v.  Birkett (z), hi  which  it  has  lately 
been  helil  tbat  ji  provincial  legislature  has  the  exclusive 
right  to  designate  the  judicial  officer  by  whom  controverted 
Dimicipa]  election  Bases  are  to  be  determined.  This  is  a 
matter  clearly  relating  to  municipal  organisation,  and  has 
no  relation  to  the  nature  of  the  powers  to  be  exercised  by 
inunicipal  bodies  or  officers  thereof.  We  note  it  here  rather 
than  under  sub  paction  14,  because  of  the  expression  of 
opinion  by  the  Privy  Council  in  Valin  v.  Langlois  (y)  that 
the  trial  of  election  cases  does  not  "uuite  plainly "  BOOM 
within  'the  ad  ministration  of  justice  in  the  province." 

9.  Shop,  Saloon,  Tavern,  Auctioneer, 
and  other  Licenses  in  order  to  the  raising 
of  a  Revenue  for  Provincial,  local,  or 
inunicipal  purposes. 

The   swipe   of  this  sub-section    is  limited   by   the    last 

,.  order  to  the  rawing,  etc  (*),  and  in  RusbbH  v 

Tile  Queen  (a),  it    was  held  that  the  Canada  Temperance 

Act.  is  imt  an  infringement  on  the  powers  of  the  provincial 

li'-is];Uuivs  under  this  -.nip-section  : 

"  The  Act  in  ijuestion  is  not  ft  fiscal  law  .  it  ia  not  a  law  for 

railing  revenue;  on  the  contrary,  the  effect  of  it  may  be  to 

i  diminish  revenue  ;  indeed,  it  wad  a  main  objection  to 

the  Act,  that  in  the  city  of  Fredcrictnn  it  did,  in  point  of  fact, 

i«  U  O.  i 

(y)  5  App.  Cub.  *t  p.  110. 

.  Solta,  5  Leg.  Nam  330,  i  Cart.  2*0.  Tins 
doe*  not  conflict  with  the  views  expressed  in  earlie r  c«««  in  Ontario  that 
this  sub-section  dots  not  eibau&t  Hie  powers  o!  a  provincial  legislature  in 
relation  to  the  Hijuur  traffic. 

(a)  7  App  Cm.  BIB. 
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diminish  the  sources  of  municipal  revenue.  It  is  evident,  thwe- 
fore,  that  the  matter  of  the  Act  is  not  within  the  class  of  sub- 
jects No.  9,  ami  consequently  that  it  could  not  hava  been  passed 
by  the  provincial  legislature  by  virtue  of  any  authority  conferred 
upon  it  by  that  sub-section." 

Referring  to  what  ire  have  Raid   in   tin.'  notes  to  BUfe> 
section  8,  it  is  to  be  noticed  that  in  Russell  v.  The 
the  effect  of  sub-section  8  upon   the  questions  there  under 
ration  is  not  in  any  way  touched  upon  (6).     The 
previous  legislation  of  New  Brunswick  on  the  sulij 
tavern  licenses   was  looked   at   merely  as  the  eser 
power  under  this  sub-section  !»;  and  it  was  held  thai  tiu 
mere    Fact    that    Dominion    legislation    upon    any    matter 
within  its  Ir^islativc  i'm]hji  .han'i-  ininlit  prejudicially  nth-el 
the  revenue  derivable  from  license  fees  imposed  and 
sub-section  9,  would   in   no    way  invalidate  such  Do 
legislation  (<■). 

In  the  ijotes  to  sub-section  2  of  section  92  refer*  nee 
was  made  to  the  case  of  Attorney-General  (Quebec)  v.  Tin- 
Queeu  [nsurance  Co.  (</),  in  which  a  license  tai  fan  called  I 
imposed  upon  insurance  companies,  payable  not  upon  the 
taking  out  of  the  license,  but  upon  the   if 

and  to  an  nun  am  t  depending  upmi  thr  amount  of  pre UM 

payable  upon  a  policy,  was  held  nol  to  be  a  linn- 
all,  bat  a  stump  duty  : 

"  Now,  the  first  point  which  strikes  their  Lordships,  and  will 
strike  every  one  as  regards  this  Licensing  Act,  is  that  it  is  a  com- 
plete novelty.  No  such  Licensing  Act  has  ever  been  seen  before. 
It  purports  to  be  a  Licensing  Act,  but  the  licensee  is  not  com- 
pelled to  pay  anything  for  the  license,  ami,  what  is  more  singular, 
is  not  compelled  to  takeout  the  license  because  there  U  no  penalty 
at  all  upon  the  licensee  for  not  taking  it  up ;  and,  fiirther^han 
that,  if  the  policies  are  issued  with  the  stamp,  they  appear  to  be 
valid,  although  no  license  has  been  taken  out  at  all.     The  remit. 

(6)  Bee  Hi  Local  Option  Act,  18  0.  A.  R.  «J. 


(J)  3  App.  Cus.  lOflO. 
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therefore,  is,  that  a  license  k  granted  which  there  are  no  means 
of  compelling  the  licensee  to  take,  and  which  he  pays  nothing 
for  if  he  does  take;  which  is  certainly  a  singular  thing  to  he 
staled  of  a  license.    They  say  un  the  face  of  the  statute,  "i> 

tioensa  shall  consist,"  and  so  on.     But  it  is  not  a  price 
to  be  paid  by  the  licensee.     It  is  a  price  to  be  paid  bjj 
who  wants  a  policy,  becaase,  without  that,  no  policy  can  be  ob- 
tained.    It  may  be  that  the  company  bays  Lin  sdheeivi 
and  amies  them  ;  or  it  may  be  that  the  assured  boys  the  adhesive 
stamps  and  affixes  them,  or  pays  an  officer  of  Lb>    com] 
money  necessary  to  purchase  them  and  affix  them;  but  whoewi 
does  it  complies  with  the  Act. 

Another  observation  which  may  he  made  upon  the  Act  is 
toil  :  that,  if  you  leave  out  the  clauses  about  the  license, 
tlie  effect  of  the  Act  remains  the  same,  It  is  really  nothing 
booh  nor  less  than  a  stamp  Act  if  you  leave  out  these  otsntts. 
If  you  leave  out  every  direction  for  taking  out  a  license,  and 
everything  said  about  the  price  of  a  license,  and  merely  leave 
the  rest  of  the  Act  in,  the  government  of  the  province  of 
Quebec  obtains  exactly  the  same  amount  by  virtue  of  the  statute 
as  it  does  with  the  license  clauses  remaining  in  the  statute.     The 

i ilty  i~  i. in  the  issuing  of  the  policy,  receipt  or  renewal;  it  is 

not  a  penalty  for  not  taking  out  the  license.  The  result  there- 
lore  ifl  this,  that  it  is  not  in  substance  a  license  Act  at  all.  It 
ling  more  or  less  than  a  simple  stamp  Act  on  policies 
with  provisions  referring  to  a  license,  because  it  must  be  pre- 
sumed, the  framers  of  the  statute  thought  it  was  necessary  in 
radar  to  cover  the  kind  of  tax  in  question  with  legal  sanction, 
that  it  should  be  made  in  the  shape  of  the  price  paid  for  a 
license." 

In  the  notes  to  mib-eection  2  (ante,  p.  480)  will  also 
be  Found  a  reference  to  the  cases  involving  the  i|uestion 
«  lietli.'V  these  license  fees  are  to  be  considered  direct  or  in- 
■Ineer  taxation  See  Pigeon  v.  The  BecordWs  Court  («) 
irbere  the  effect  of  the  decision  in    Bank  of  Toronto  v. 

Lumber   17).  seems  to  have    We-n    considered  to  l.-c 

that  nil  these  license  fees  are   direct   taxation,     It  is  to  be 


C,  R.  1«5. 
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noted,  however,  that  in  Bank  of  Toronto  v.  Lambe,  the 
Committee  speak  of  "  direct  taxation  and  licenses."  The 
difference  of  opinion,  therefore,  which  may  very  reasonably 
cxist  upon  the  point  would  be  sufficient  warrant  for  the 
insertion,  by  the  frainers  of  the  B.  N.  A.  Act,  of  this  sub- 
Keetion  "  by  way  of  abundant  caution." 

If  the  decision  in  Severn  v.  Reg,  (;/),  that  a  brewer's 
license  cannot  Vie  imposed  by  a  province,  is  still  law,  it  ciui 
only  be  upon  the  ground  that  it  is  "  indirect "  taxation  and 
not  ejuwlem  generis  with  the  licenses  particularly  men- 
tioned in  this  sub-section.  If  it  is  "  direct "  taxation,  it 
does  not  matter  whether  it  is  or  is  not  ejujulem  aeneri*.  for 
Bank  of  Toronto  v.  Lambe  would  distinctly  uphold  it. 

10.  Local  Works   and  Undertakings, 
other  than  such  as  are  of  the  following 


a.  Lines   of   Steam    or  other   Ships, 

Railways,  Canals,  Telegraphs, 
and  other  works  and  under- 
takings connecting  the  Pro- 
vince with  any  other  or  others 
of  the  Provinces,  or  extending 
beyond  the  limits  of  the  Pro- 
vince : 

b.  Lines  of  Steam  ShipB  between  the 

Province  and  any  British  or 
Foreign  Country : 

c.  Such   works    as,   although  wholly 

situate  within  the  Province,  are 
before  or  after  their  execution 
declared  by  the  Parliament  of 
Canada  to  be  for  the  general 
advantage  of  Canada  or  for  the 

(fl)  2  S.  C.  R.  70  ;  see  ante,  p.  364. 
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BctaHtfage  of  two  or  more  of  t lie 
Provinces. 

11.  The  Incorporation  of  Companies 
with  Provinrinl  objects. 

Tin-  authorities  upon  these  two  sub-sections  so  run  into 
each  other  thai  it  will  simplify  matters  if  we  discuss  them 
together.  Their  connection  is  obvious,  the  "  provincial 
objects"  For  which  incorporation  is  sought  under  sub-Bee* 
tion  11  being,  ha  probably  the  majority  of  cases,  "local 
works  and  undertakings"  falling  within  sub-section  10. 
The  power  lodged  by  exception  (c)  in  the  hands  of  the 
Dominion  government  gives  that  government  the  anoma- 
lona  privilege  of  defining  its  own  sphere  of  authority,  in 
reference  to  these  matters,  as  against  the  provinces,  Much 
the  Bame  power   is   vested   in   Congress  in   reference  to 

"  internal  improvements."   and  this  has  been  the   subject  of 

iiim.'li  adverse  comment  from  those  who  view  with  ahum 
the  eacroachmenl  of  the  central  authority.  With  this 
phase  of  tin-  question,  however,  we  should  not  perhaps 
concern  ourselves  in  this  place,  for,  at  any  given  moment  of 
lime,  the  line  of  division  is  a  legal  one,  though  subject  to 
be  thereafter  shifted  at  the  will  of  tin;  parliament  of 
Canada. 

It  has  been  held  by  the  Court  of  Queen's  Bench  of 
Quebec  (h)  that  all  works  which  are  wholly  within  one 
■■■■  whether  the  undertaking  to  which  they  I^elong  be 
for  a  commercial  purpose  or  otherwise,  are  within  the  con- 
trol, am!  subject  t'i  tin'  legislation  of  the  province  in  which 
they  are  situate,  unless  they  are  by  the  parliament  of 
Canada  declared  to  be  for  the  general  advantage  of  Canada, 
or  for  the  advantage  of  two  or  more  "1  the  pnmseea,  The 
Dominion  parliament  cannot,  it  was  held,  without  such 
.[..it,  authorize   a   company   to   establish   in   two  or 

[A)  R«g.v.  Mohr.  7  Q.  L.  R.  183,  3  Cart   1ST. 
Cut.  0«C— 88 
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more  provinces,  works  needing  special  legislative  authority _ 
and  which  are  in  their  nature  local  in  each  provin 
Jurisdiction  in  such  i:-;i^<  ■  r"-i\r  the  needed  authority 
determined  by  the  location  and  object  of  the  works,  and  not 
by  l  In'  circumstance  that  the  company  is  authorized  !■■ 
them  in  several  provinces. 

Applying  the  law  so  laid  down,  the  Dominion  Act  i+.'i 

Vic.  e.  GTl,  incorporating  tin-  llcll  TelepI (  Vnnpaiiy.  and 

authorizing  the  establishment  by  that  company  of  telephone 
lines  in  the  several  provinces  of  the  Dominion,  but  winch 
contained  no  provision  as  to  utilizing  their  powers  for  the 
purpose  of  connecting  two  or  more  provinces,  was  declared 
ultra  i-in-H.     Dorion,  C.J.,  says: 

"If  the  Dominion  cannot  incorporate  separate  com] a 

for  the  purpose  of  establishing  separate  lines  of  telegraph  iu  one. 
or  two,  or  more  of  the  provinces,  unless  such  lines  are  to  con- 
nect two  or  more  provinces,  or  extend  beyond  the  limits  of  one 
province,  or  are  expressly  declared  to  be  for  the  advantage  of 
the  Dominion,  or  of  two  or  more  provinces,  it  is  because  by 
their  nature  these  separate  telegraph  lines  are  local  works  arid 
undertakings,  subject  to  the  exclusive  control  of  the  provincial 
legislatures. 

"And  if  the  Dominion  cannot  authorize  separate  ecu 
to  establish  such  separate  lines  of  telegraph,  whence  could  it 
derive  its  authority  to  incorporate  one  company  to  b*I 
those  several  works  ?     It  is  evident  that  the  nature  and  charac- 
ter of   sucb  undertakings  cannot    be  altered  from    being  local 
undertakings  to  become  general  by  the  mere  fact  that  they  are 

to  be  established  by  one  company  instead  of  several  c 

Their  character  is  determined  by  their  location  and  objeflt,  Qf 
by  an  express  declaration  of  the  Dominion  parliament., 
by  the  accident  that  the  same  company  is  authorized  to  make 
them  all." 

In  view,  however,  of  the  judgment  of  theJudi  i 

mitt il   the  Privy  <  kmncil,  in   'In-  case  about  bo  '■ 

('I.  Regina  v    Mohr  can  no  longer  be  considi  red  n 

{if  Colonial  BUI«.Abb.  v.  Attj.-Genl   ol  Qtwbee,  B  app.  Cns.  157. 
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authority  own  in  Quebec — so  Fur,  at  least,  an  it  declared 
ili.'  entire  invalidity  i>t"  the  Act  of  incorporation.  The  larger 

i|iu-stiH .h  as  ti)  the  subjection  of  BUflh  a  company  to  pro- 
vincial law — just  how  far  the  Dominion  parliament  can  go, 

'"■;. I  m>'ivlv  r fi-ii  tn^c'.i  j,.  .i  uti  capacity'  n  not  touched 

upon  in  thejodgment,  li  should  be  pointed  out,  perhaps, 
that  mi  -I' mlit  was  expressed  by  the  court  as  to  the  power  of 
the  Dominion  parliament  to  authorize  the  incorporation  of 
:i  company,  with  power  to  establish  general  telephone  com- 
munication throughout  the  Various  provinces  Of  the  Do- 
minion, mi  between  any  two  of  them.  The  judgment  pro- 
■  ■:  I.  i  ."li'lv  upon  the  ground  that  the  Act  in  quasi 
the  company  no  power  to  establish  such  a  system,  or  to  make 
such  connection  between  two  provinces.  The  work  which 
was  actually  being  eanieo1  mi,  under  this  statute,  was  held  to 
be  a  local  work  falling  within  suli-seetion  10,  ami  Winy 
such,  it  could  only  be  authorized  by  a  provincia]  Aet.  The 
judg tit  of  the  Privy  Council,  however,  distinctly  enunci- 
ates that  the  territorial  extensibility  of  the  power,  ami  not 
tin'  extent  to  which  it  is  actually  exercised,  is  t*>  decide 
Hi.  question  as  to  which  legislature  sln.uU  grant  a  charter 
ol  incorporation, 

The  power  to  in©  irpozate  o  impanies  with  powers  extend- 
ing   beyond  i  province,  is   clearly  with  the  parliament 

of  Canada,  and  the  fact  that  a  company,  so  incorporated, 
may  not  see  n't  to  extend  its  operations  beyond  one  pro- 
vince, does  n.  .t.  affect  its  status  as  a  duly  incorporated  com- 
pany, or  render  its  Act  of  incorporation  (if  incorporated 
i.y  Act  of  parliament)  ultra  aires.  The  difference  between 
n  Dominion  and  a  provincial  company  is  in  the  territorial 
inhere  within  which  the  company's  powers  ma]  be,  not 
n  ithtn  which  thi  y  a  ■  ■  rri  ■■■  d. 

In  Clarke  v.  Union  Fire  Insurance  (_'<.  ( _j).  it  was  held 
by  the  blaster  in  )  trdinarj  i  Mr   Hodgins,  Q  1  '.i.  that  an  in- 

lj\  10P.R.  (Out.)  313.      The  .iffirmnnce  of  this  jddxnient  on  appeal 
doe*  not  tonob  the  constitution*!  point ;  tMfi  0.  ft  M 
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siirauee  company  incorporated  under  ii  provincial  Htuteit) 
can  enter  into  insurance  contracts  abroad,  i.e.,  insuring  pro- 
perty situated  out  of  the  province.  Ssd  qvarn,  No  doubt 
it  can  validly  contract  in  matters  collateral  to  the 
for  which  it  waa  incorporated  but  (apart  Efmh  the  view 
which  might  l«'  takes  in  Foreign  courts  if  anch  contract 
were  BOed  upon  there)  it  is  submitted  that,  in  respect  of 
Buch  insurance  contracts,  the  company  must  be  treated  by 
the  courts  of  these  provinces  as  an  unincorporated  associa- 
tion of  individuals. 

In  European  and  N.  A.  Railway  Company  v.  Thomas 
(ft),  a  provincial  legislature  was  held  by  the  New  Bruns- 
wick Supreme  <  lourl  to  be  entitled  to  legislate  with  i 
to  a  provincial  railway  running  only  to  the  b  lundaries  of  the 
province,  such  railway  being  a  local  work  and  undertaking 
within  Bub-section  10,  although,  a*  appeared  by  the  Facta  of 
that  case,  legislation  had  been  procured  in  the  State  ol 
Maine  incorporating  •1'1  Ainwieaii  eoinpany  to  build  a  rail- 
way in  that  State  to  connect  with  the  provincial  railway 
in  question. 

This  sub-section  10 was  considered  by  the  Privy  Council 
in  Dow  v.  Black  (/(,  in  which  a  provincial  Act  authorizing 
a  municipality  to  grant  a  bonus  to  a  railway  company 
extending  beyond  the  province,  was  held  to  fall  within 
sub-section  2  of  section  92,  ante,  or,  if  not  under  that  mb- 
aection,  then  under  sub-section  lfj,  as  to  which  see  post  It 
was  held  not  to  be  touched  by  sub-section  10  at  all.  A 
question,  however,  was  raised  iu  that  case  which  the  Com- 
mittee abstain. 'i  1  from  deciding,  namely — does  exe.  p 
apply  to  a  railway  extending  from  one  province,  not  into 
another,  but  into  a  foreign  country?  The  limitation  of 
exception  (b)  to  steamship  lines  was  urged  in  rapport  of 
the  view  that  a  provincial  legislature  has  power  to  enact 
laws  as  to  railways  extending  from  one  province  into  a 

(*>  l  Pug.  42,  2  C»rt.  m. 
|/|  L.  B.  6  pre.  272. 
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.  country.  Fur  naaoofl  whnfa  will  be  found  »» 
coated  in  chapter  EX.,  ante,  |>.  [B6,eJ  wo.,  it  is  Bubautted 
that  a  }ir<i\mi'iiil  lagnhitan  has  no  such  power  noriadaecj 
!utw  the  Dominion  parliament,  mo  fur  aw  the  operation  of  the 
road  tnbhout  Canada  ia  ooneenied  So  Ear  aa  the  ineorpO' 
i.Mu.ii  of  any  anon  company  ii  ponearnad,  Bub-seetion  11 
would  appear  bo  prevent  a  provirana)  legislature  Evan 
niuwinn  any  laws  in  reference  thereto.  The  question  of 
the  -t.ii'i-.  and  rights  of  a  corporation  without  the  limits  of 
the  country  under  whose  Lawn  it  ia  uiaarpomtod  is  not 
within  the  scope  of  this  work,  being  a  matter  of  inter- 
national, rather  than  of  colonial,  law. 

A  number  of  very  interesting  cases  have  arisen  involv- 
■n    of    the    position   occupied    by    Federal 

and  undertakings  "  anil  federal  conipanies  in  refer- 
ence to  provincial  law  upon  matters  within  the  legisla- 
tive competence  of  s  provincial  legislature-  -and  via  tn  raa. 
In  reference  to  tin'  iin.'iti-j*ini.tiiiii  of  companies  with  olijecta 
other  than  provincia]  and  other  than  thorn  covered  by  >)•■■ 

.  M  /,,   mb-aectwn   /**.  no  difficulty  perhaps  should 

■  ii-'  .     For  the  very  w ■  reasons  which  led  ua  bo  limit  the 

■  s  the  term  "  municipal  institutions"  tra  aubnui  that 

amy  incorporated   under  Dominion  Legislation  can 
■  ■    ■    ■  no  power  which  its  creator  could  ool  direct  I; 
cise;  its  Act  of  incorporati an  confer  corporate  capacity 

and  powers  in  relation  to  matters  within  the  legis- 
lative competence  of  that  creator  Wa  nave  already 
touched  upon  thia  quest! in)  and  shall  refer  in  a  moment 

.'■■  '■;■■  ■     vi  lii'-ii.  we  think  bear  out  the  i  iew  we  have 

ventured  to  est] \b  to  works  and  undertakings  EalHng 

within  the  exceptions  to  Bub-section   10     whether  carried 

mi  hy  a  company  or  by  individuals-  -a  ai what  different 

wbai    is  covered    by    the   term 

and   undertakings"?-  -but  this  question  moat,  it 

■  us,  be  ultimately  decided  upon  the  very  same  prin- 


[■]  E 
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ciple.  The  difficulty  arises  from  the,  fact  that  a  work  or 
undertaking  may  to-day  be  provincial  and  to-morrow 
federal,  and,  it  may  lie  asked,  how  can  the  subject  mal 
auch  work  or  undertaking  be — as  a  matter  of  law— within 
the  legislative  competence  of  a  provincial  lt'yi*l.-itup-,  "in 
day,  and  within  that  of  the  parliament  of  Can;! 
next.     Without  attempting  any   elaborate   discussion    w« 

may  venture  the  opinion  that  the  solution  of  these  q 

tions  will  requioj  a  freer  application  of  the  rule  laid  dim  n 
in  Bank  of  Toronto  v.  Lain  In-  —thai  legislation  hy  one  legis- 
lature  may  limit  the  range  open  to  the  other  (  n  ) — than  baa 
yet  been  attempted.  We  now  proceed  to  examine  the 
cases. 

A  railway  incorporated  under  a  provincial  A< 
declared  to  be  a  federal  railway  under  clause  (o)  of  Bab- 
section  10,  by  an  Act  of  the  parliament  of  Canada  An 
Act  of  the  legislative  assembly  of  Quebec  amalgamating  the 
company  at  its  own  request  with  another  provincial  rail- 
way,  was  held  ultra  vires  by  the  Judicial  Committee  of  the 
Privy  Council  [</), ' 

Mr.  Justice  Killam  in  Manitoba  held  in  Canadian 
Pacific  Ry.  v.  North  Pacific  Si  Man.  Ry.  (/>).  thai  it  a 
within  the  competence  of  the  Dominion  parliament  to 
enact  that  no  provincial  railway  shall  cross  a  Dominion 
railway  without  the  approval  of  the  Railway  Committee  ttf 
the  Privy  Council.  He  treats  the  power  to  legislate  in  re- 
ference to  "crossings"  as  incidental  to  the  power  of  tin 
Dominion  parliament  in  relation  to  general  under! 
as  well  as  to  the  power  of  the  local  legislatures  in  relation 
to  local  undertakings  within  this  nub-section.  It  would 
.seem  therefore  to  depend  upon  the  question  -which  occu- 
pied the  ground  first  '  Unless  this  is  to  lie  the  rule  for  de- 
termining these  disputes,  it  must  be  conceded  that,  in  this 


(•>;  See  a 


•,  p.  213.  and  notes  to  aub-s< 
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instance  at  least,  provincial  legislation  must  be  subordinate 
tn  Dominion  legislation. 

Whew  it  is  aeoeaBBIj  for  O  provincial  railway  in 
Ontario  tn  cross  ii  Dominion  railway,  the  company  desiring 
tn  effect  HMfl  en-swing,  must  procure  the  approval  of  the 
Minister  of  Public  Works  for  Ontario,  as  well  as  the 
approval  of  the  Railway  Committee  of  the  Privy  Council 
for  tlie  Dominion,  and  the  railway  companies  concerned 
Cannot  waive  this  provision  (q). 

The  power  of  a  provincial  legislature  to  pass  laws  as  to 

ace  contractu  entered  into  within  the  province  by  a 

n  or  a  foreign  corporation,  was  considered  in  Par- 

Citbsens  (r),  and  the  view  of  the  Judicial  Committee 

of  the  Privy  Council  is  thus  expressed: 

"  It  was  contended,  in  the  case  of  the  Citizens  Insurance 
Company  of  Canada,  that  the  company  having  been  originally  in- 
corporated by  the  parliament  of  the  late  province  of  Canada,  and 
having  had  its  incorporation  and  corporate  rights  confirmed  by 
the  Dominion  parliament,  could  not  be  affected  by  an  Act  of  the 
Ontario  legislature.  But  the  latter  Act  does  not  assume  to  in- 
terfere with  the  constitution  or  rfottu  of  corporations.  It  deals 
with  all  insurers  alike,  including  corporations  and  companies, 
whatever  may  be  their  origin,  whether  incorporated  by  British 
authority,  as  in  the  case  of  the  Queen  Insurance  Company,  or  by 
foreign  or  colonial  authority,  and  without  touching  their  Hat**, 
requires  that  if  they  choose  to  make  contracts  of  insurance  in 
Ontario,  relating  to  property  in  that  province,  such  contract  shall 
be  subject  to  certain  conditions." 

ami    this,   it  was  held,   a   provincial   legislature  had   full 
power  to  do,  under  section  92, sab-section  13. 

In    Colonial    Building  and    Investment    Association   v 
Attorney -General  of  Quebec  (s),  the  Judicial  Committee  of 
the  Privy  Council,  referred  to  the  hypothetical  ease,  put  by 
way  of  illustration  in  Citizens  v.  Parsons,  as  to  the  applica- 
nt Credit  Valley  R.  R.  Co.  v.  Great  Western  Ry.  Co.,  35  Grant,  507. 
(r)  7  App.  Gu,  06. 
If)  9  App.  Cm.  157. 
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I'iiity,  to  a  Dominion  company,  of  a  provincial  mortmain 
law,  and  expressed  their  continued  adherence  to  tl  i 
then  entertained  aa  to  the  respective  powers  of  tb     D 
minion  and  provincial  legislatures  in  regard  to  incor] 
companies.     The  two  cases  lay  down  very  cleiLrly  that  a 
Dominion  company  can  only  exercise  its  powers  sol 
the  law  of  the  particular  province   in  which  any 
transactions  may  be  carried  on.     In  the  Brat  nami 
the  matter  was  merely  put  by  way  of  illustration  ii 
ence,  as  we  have  said,  to  the  operation  of  provincial 
main  laws: 

"Suppoae  the  Dominion  parliament  were  to  incorporate  a  com- 
pany with  power,  among  other  things,  to  purchase  and  hold  lands 
throughout  Canada  in  mortmain,  it  could  scarcely  be  DOnteoded 
if  such  a  company  were  to  carry  on  business  in  a  province  where 
a  law  against  holding  land  in  mortmain  prevailed  (each  province 
having  exclusive  legislative  power  over  'property  and  civil  rights 
in  the  province ')  that  it  couid  hold  land  in  that  provinw 
travention  of  the  provincial  legislation  ;  and,  if  a  oorapan; 
incorporated  for  the  sole  purpose  of  purchasing  and  holding  loud 
in  the  Dominion,  it  might  happen  that  it  could  do  no  business 
in  any  part  of  it,  by  reason  of  all  the  provinces  having 
mortmain  Acts,  though  the  corporation  would  still  exist  in 
serve  its  statu*  us  a  corporate  body." 

This  the  Committee  explain  in  the  later  case  by  saying 
that  they  had  not  in  view  the  special  law  of  any  one  pi  ■  - 
vince,  nor  the  question  whether  the  prohibition  waaabeolut" 
or  only  in  the  absence  of  the  Crown's  consent;  thai  thei 
object  had  merely  been  to  point  out  that  a  cor] 
could  only  exercise  ita  powers,  subject  to  the  1«"  ■ 
province,  whatever  that  may  be,  in  this  regard. 

In  thin  connection  may  lie  men ti td  the  case  ol 

Diarmid  v.  Hughes  (().  in  which  the  Divisional  '■ 
the  Queen's  Bench  Division  (Armour,  C.J.,  and  Stn 
held  that  the  Dominion  parliament  has  power  I 
that  a   license   from    the   Crown   shall    not    be    HA 

ft)  If,  O.  B.  o70. 
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i..  enable  BKpomtjaiai  bo  hold  lam  Is  within  the  Dominion: 

rrn.l    [li;il    ;i    Dominion    Art    el  |il  I  .1  i  1 I  ;j'   ;l    1,1111'ImC   . '.  ,r  |  ir  ,  i  ;|  t ti^ 

bald  lands  in  Ontario,  would  operate  as  n  license  ; --a  rim* 
difficult  to  reconcile  with  the  above  eases.  So  dXMtbt,B« 
jnit  by  tin.-  Chief  Justice,  an  Imperial  Ait  might  !"■  pused, 

extending    bO  all    IT«-J-  Majesty's    possessions,  providing    that 

■  in  license  from  the  Crown  should  not  be  neeea- 
.  [table  any  corporation  to  bold  lands  therein,  hut  it 
I  ■   us   a    »■',:    aeqwitw   to  say   th;it  an   Act   of  the 
hi    parliament   wonhl   have   effect   throughout    the 
Dominion   in  relation  to  matters  over  which,  as  between 
the  Dominion  parliament  and   the  provincial  legislatures, 
title   latter   have   exclusive  jurisdiction.     The    power  "l'    a 
corporation  to  hold  land  is  part  of  the  law  relating  to  real 
property,  and  governed  therefore  by  the  let  toci,  and  the 
grant   of    a   license    from    the   Crown    to   hold    lands,   ruffl 
altatanU    the  Mortmain  Acts,  must  be  made  by  the  execu- 
tive head  of  that  governim-nt  win. si:  legislature  has  power 
to  pass  laws  in  relation  to  real  property  within  its  terri- 
torial limits. 

In  Honkhouse  v.  Grand  Trunk  K.  R.  (v.).  it  was  beK 

proi  in.' 1. 1 1    statute    which    made    provision   as   to 

icking      applicable   only    "to  every   railway  and 

railway  company  in  respect  to  which  the  legislature  of 

Ontario  has  authority  bo  enaot  such  provisions,"  did  not 

to   the   Grand  Trunk    It.    It.   Company,  which    falls 

within  exception    b    to  this  sub-section  I".     .Inst  what  is 

the  scope  "i   Ii  gislation  relating  u>  a  work  or  undertaking 

siti'h  as  a  railway  connecting  one  province  with  another, 

is  1 1 ■  i' r  by  this  case  still  uncertain,     Mr.  Justice  Patterson 

puts  hie  decision  on  the  ground  that  the  statute,  there  in 

onestion,  "which   relates  to  the  management  and    in  BOtne 

<"  tin'  construction  of  railways,  and  deals  only 

with  railways  as  such "  did  not  apply  to  the  defendant 

company    and  he  expressly  reservee  tin-  o,uc.stioii  how  far 

mi  bo.  a.  k.  sn 
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such  an  undertaking  may  be  affected  by  provincial  legisla- 
tion touching  property  and  civil  righto  or  other  sn 
within  the  jurisdiction  of  the  provincial  legislatures,  In 
Canada  Southern  Railway  v.  Jackson  (v\  before  the 
Supreme  Court  of  Canada.it  was  held  that  the  Workmen's 
Compensation  for  Injuries  Act  of  Ontario  (49  Vie.  c.  -2s>. 
applied  to  the  appellant  company,  notwithstanding  that  it 
had  been  brought  under  tit*-  operation  of  the  Government 
Railways  Act  of  the  Dominion.  Mr.  Justice  Patterson 
SajB  : 

"  It  is  not  legislation  respecting  such  local  works  anil  airier 
takings  as  are  excepted  from  the  legislative  jurisdiction  of  the 
province  by  article  10  of  section  92  of  the  B.  N.  A.  Act.  It 
touches  civil  rights  in  the  province.  The  rule  of  law  which  it 
alters  was  a  rale  of  common  law  in  no  way  depending  on  or 
arising  out  of  Dominion  legislation,  and  the  measure  is  strictly 
of  the  same  class  as  Lord  Campbell's  Act,  which,  as  adopt* VI  1". 
provincial  legislation,  has  been  applied  without  question  to  ull 
our  railways." 

The  difference  in  opinion  which  is  still  possible  upon 
this  question  in  made  manifest  in  McArthur  v.  N.  and  P. 
Junction  Ry.  Co.  (17  O.  A.  E,  86)  in  which  the  Court  a\ 
Appeal  was  evenly  divided  upon  the  question  of  the 
validity  of  the  clause  in  the  Dominion  Railway  Act  bunt- 
ing the  time  within  which  an  action  may  be  brought  for 
injury  sustained  "  by  reason  of  the  railway. — R.  S.  ' ! 
c.  109,8.27.  Hagarty.  C.J.O.  and  Osier.  JA.  upheld  the 
enactment  as  being  an  almost  essential  part  of  railway 
legislation,  while  Burton  and  Maclennan,  J. I. A.  coni 
it  an  unnecessary  interference  with  "  property  and  civil 
rights  in  the  province."  The  injury  complained  ol 
should  perhaps  state,  was  trespass  to  timber  in  conneeti  o 
with  the  construction  and  operation  of  the  road. 

As  to  the  applicability  of  the  Dominion  Winding-Dp 
Acts  to  companies  incorporated  under  provincial  legislation, 

(.■)  17  6.  C.  R.  31C. 
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olbrtd  v  Clarke  f"w)  and  other  eases  nader  section 
section  M,  "»''\  i>.  3!M. 

In  like  manner, companies  incorporated  under  provincial 
legislation,  for  the  pttrpose  of  carrying  on  these  "local 
and  undertakings,"  have  without  hesitation  been  held 
to  I-*  subject  to  tin.'  provi&tomi  of  Dominion  law  and  legisla- 
tion upon  the  subject  of  "navigation  and  shipping."  See 
Queddy  Etiver  Boon  Co.  v.  Davidson  (.<i  and  other  cases 
noted  under  section  91,  sub-asction  10. 

As  to  the  power  of  a  provincial  legislature  over  a  pop- 
[M>i'iittu]i  existing  prior  to  Confederation,  wee  Dobie  v.  Tem- 
poralities Board  (i/|  cited  in  the  notes  to  section  129.  /><«/. 

In  Jones  v.  Canada  Central  (*)it  waa  held  that  provin- 
cial legislation  in  reference  to  the  bonds  of  a  railway 
company  falling  within  tliis  sub-section  10  is  operative  to 
govern  bonds  held  out  of  the  province.  Mr-  Justioe  Osier 
says : 

■•  I  am  of  opinion  that  where  debts  and  other  obligations 
arise  out  of,  or  are  authorized  to  be  contracted  under,  a  local  Act 
which  is  passed  in  relation  to  a  matter  within  the  powers  of  the 
local  legislature,  such  debts  or  obligations  may  be  dealt  with  or 
affected  by  subsequent  Acts  of  the  same  legislature  in  relation  to 
the  same  matter,  and  this  notwithstanding  that  by  a  fiction  of 
law  such  debts  may  be  domiciled  out  of  the  province." 

12.  The  Solemnization  of  Marriage  in 
the  Province. 

This  sub-section  will  be  found  noted,  so  far  as  is  neces- 
:i  the  notes  to  Bub-eection  2tf  of  section  01.  We  may 
:'■■!  in  chapter  V..  ante,  page  1  l(i.  •-<  eeq.,  an  to  the  ex- 

fw)  17  s.  c.  Hiaos. 

(i)  to  s.  c,  it.  MS. 

ty|  7  App.  Cm.  US;  Bee  ant*,  p.  300. 

|f)  «  U.  C.  Q.  IS.  350.  See  lleilfielJ  v.  Corporation  of  Wickiianv  IX 
App.  Cas.  4«7.  as  to  the  right  of  an  execution  creditor  to  sell  under 
.*-/<!..  >  Canadian  railway  as  a  whole,  aqd  the  difference,  in  thil  rnspeot, 
belWMD  Engliih  and  Canadian  law. 
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tent  to  which  English  marriage  law  is  in  force  in  Upper 
Canada.  Owing  to  the  decided  religious  convictions  of 
Roman  Catholics  upon  this  question,  there  lias  been  no 
general  legislation  by  the  Dominion  parliament  Upon  the 
subject  of  marriage  ami  divorce  ;  anil  its  jurisdiction  under 
sub-section  20  of  section  91,  has  been  limited  to  the  passage 
of  private  Divorce  Acts. 

18.  Property  and  Civil  Rights  in  the 
Province. 

In  what  may  be  termed  the  leading  case  as  to  the  mean- 
ing to  be  attached  to  this  sub-section,  and  the  range  of 
matters  embraced  therein — Citizens  v.  Parsons  (a) — it  was 
contended  that  "civil  rights"  should  he  limited  to  such  rights 
only  as  flowed  from  the  law,  <•.<■/.,  the  ntittu.n  of  persons,  ami 
should  not  lie  interpreted  to  cover  rights  arising  from  Con- 
tract Had  this  contention  prevailed,  the  provinces  would 
have  been  driven  out  of  the  larger  part  of  the  field  of 
activity,  which  now,  by  the  authoritative  deliverance  of  the 
Judicial  Committee  of  the  Privy  Council  in  that  case,  they 
are  undoubtedly  entitled  to  occupy. 

"  Their  Lordships  cannot  think  that  the  latter  construction 
is  the  correct  one.  They  find  no  sufficient  reason  in  the 
language  itself,  nor  in  the  other  parts  of  the  Act,  for  giving  so 
narrow  an  interpretation  to  the  words  'civil  rights.'  The  words 
are  sufficiently  large  to  embrace,  in  their  fair  and  ordinary  mean- 
ing, rights  arising  from  contract ;  and  such  rights  are  not  included 
in  express  terms  in  any  of  the  enumerated  classes  of  subjects  in 
section  01. 

"  It  becomes  obvious,  as  soon  as  an  attempt  is  made  to  con- 
strue the  general  terms  in  which  the  classes  of  subjects  in  sec- 
tions 91  and  02  are  described,  that  both  sections  and  the  other 
parts  of  the  Act  must  be  looked  at  to  ascertain  whether  language 
of  a  general  nature  must  not  by  necessary  implication  or  reason- 
able intendment  be  modified  and  limited.  In  looking  at  section 
91,  it  will  be  found  not  only  that  there  is  no  class  including, 

(«)  7  App.  Caa.  96. 
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generally,  contracts  and  the  rights  arising  from  them,  but  chat 
one  class  of  contracts  is  mentioned  and  enumerated,  viz :  *  18. — 
bills  of  exchange,  and  promissory  uotes,'  which  it  would  have 
been  unnecessary  to  specify,  if  authority  over  all  contract.-,,  mid 
the  rights  arising  from  thein.  had  belonged  to  the  Dominion 
parliament. 

'•  The  provision  found  in  section  94  of  the  Act,  which  is  one 
of  the  sections  relating  to  the  distribution  of  legislative  powers, 
was  referred  to  by  the  learned  counsel  on  both  sides,  as  throwing 
light  upon  the  sense  in  which  the  words  'property  and  civil 
rigbts'  are  used.  By  that  section,  the-  parliament  of  Canada  is 
empowered  to  make  provision  for  the  uniformity  of  any  laws 
relative  to  'property  and  civil  rights'  in  Ontario,  Nova  Scotia 
and  New  Brunswick,  and  to  the  procedure  of  tlie  courts  in  these 
three  provinces,  if  the  provincial  legislatures  choose  to  adopt  the 
provisions  so  made.  The  province  of  Quebec  is  omitted  from 
tbis  section  for  the  obvious  reason  that  the  law  which  governs 
property  and  civil  rights  in  Quebec  is,  in  the  main,  the  French 
law  as  it  existed  at  the  time  of  the  Benien  of  Oantda,  and  not 
the  English  law  which  prevails  in  the  other  provinces.  The 
words  •  property  and  civil  rights '  are,  obviously,  used  in  the  same 
sense  in  this  section  as  in  No.  13  of  section  92,  and  the  i  I 
no  reason  for  presuming  that  contracts,  and  the  rights  arising 
from  them,  were  not  intended  to  be  included  in  this  provision  for 
imlui-inilv.  If.  however,  the  narrow  construction  of  the  words, 
:lits'  contended  for  by  the  appellants  were  to  prevail,  the 
Dominion  parliament  could,  under  its  general  power,  legislate  in 
regard  to  contracts  in  all  and  each#of  the  provinces,  and,  as  a 
ii  nee  of  this,  the  province  of  Quebec,  though  now 
governed  by  its  own  Civil  Code,  founded  on  the  Freunh  law,  as 
regards  contracts  and  tbeir  incidents,  would  be  subject  to  have 
its  law  on  that  subject  altered  by  the  Dominion  legislators,  and 
brought  into  uniformity  with  the  English  law  prevailing  in  the 
other  three  provinces,  notwithstanding  tb;il  Quebec  had  been 
carefully  left  out  of  the  uniformity  section  of  the  Act. 

"It  is  to  be  observed  that  the  same  words  -civil  rights'  are 
employed  in  the  Act  of  14  Geo.  Ill,  chapter  SH,  which  made 
provision  for  the  government  of  the  province  ot  Quebec.  Section 
H  of  that  Act  enacted  'that  His  Majesty's  Canadian  subjects, 


4fi2 

within  the  province  of  Quebec,  should  enjoy  ineir  property,  i 
■oil  other  cml  rights  as  they  had  before  done,  and  that  io 
matters  of  controTersy  relative  to  prapnty  aa.i  riril  riyati,  naart 
should  be  had  to  the  laws  of  Canada,  and  be  determined  agree- 
ably to  the  said  laws.'  Id  this  statute,  the  words.  '  property  ami 
civil  rights'  are  plainly  used  in  their  largest  sense;  and  there 
is  no  reason  for  holding  that  in  the  statute  under  discussion. 
th»y  are  nsed  in  a  different  or  narrower  one." 

The  Quebec  Act,  1774,  referred  to  in  the  last  paragraph 
of  this  quotation,  draws  a  sharp  distinction  between  ihe 
criminal  and  the  civil  law  i'. |.  the  two  branches  together 
being  treated  as  inclusive  of  the  whole  held:  and  the  Com- 
mittee, in  holding  that  the  same  wide  meaning  must  1«- 
given  to  the  term  "'property  and  civil  rights"  io  this  sub- 
section, have,  it  may  tie  thought,  decided  that  the  various 
other  sub-sections  of  section  !I2  are  to  he  treated  as 
tinnecessary  surplusage.  A  reference,  however,  to  those 
other  sub-sections  will  show  that  with  one  or  two  excep- 
tions, they  treat,  not  of  civil  righto  as  between  subject  anil 
subject,  but  of  what  may  be  called  political  righto,  as 
between  the  subject,  on  the  one  hand,  and  the  provincial 
government  and  bodies  organized  for  the  purposes  of  local 
self-government  throughout  the  various  sections  of  the  prov- 
ince, on  the  other.  The  judgment  of  the  Committee  does, 
however,  indicate  a  very  wide  range  of  subjects  as  included 
within  this  sub-section — a  range  subject  only  to  the  terri- 
torial limitation  indicated  by  the  words  "  in  the  province," 
and  subject  also,  as  the  cases  show,  to  be  cut  down  to  the 
extent  necessary  to  give  proper  play  to  the  powers  of  the 
Dominion  parliament  under  the  various  sub-sections  of 
section  91.  It  would  seem  as  if  this  sub-section  really 
throws  the  largest  "  residuum  "  to  the  provinces. 

As  to  the  first  limitation,  reference  may  be  had  to  Rf 
Goodhue  (c),  in  which  it  was  held  by  some  of  the  judges 

{b)  See  antt,  p.  105. 

kt  l'J  Or.  366.  See  Jones  v.  Canada  Central,  HI  U.  C.  Q.  B.  250,  for 
some  observations  by  Oster,  J.  (now  J. A.),  upon  Re  Goodhne. 
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that  a  provincial  statute  cannot  prejudicially  affect  the 
right&of  i  person  tiring  out  of  the  province  ftl  respect  to 
personal  property  within,     Ii'.  however,  this  is  to  be  taken 

.  than  (i  decision  as  to  (be  propex  interpretation  to 
ii  i"  the  langnage  ol  the  provincial  Act  there  in 
question,  we  Bad  it  very  difficult  to  agree  with  it.  Al- 
though, in  a  sense,  that  the  law  of  the  domicile  governs 
as  to  persona]  property  is  a  rule  of  private  international 
Ian  which  has  been  admitted  into  the  jurisprudence 
of  many  modern  status,  it  in  only  so  in  the  ahsenee  of 
legislation  i»  the  country  in  which  it  is  sought  to 
be  enforced,  and,  viewing  the  matter  as  ■  question  of 
["■wit,  it  seems  to  US  that  provincial  legislation  altering  the 
law  in  thifl  respeol  would  fall  within  Bub-section  16  of  sec- 
tion 92,  It  may  be  thought  that  this  view  ia  inconsistent 
with  what  has  been  laid  down  in  chapter  IX  ant*.  The 
(jin'stion  is  certainly  one  of  considerable  difficulty,  but  it 
seems  to  us  that  then;  is  a  clear  distinction  between  rights 
arising  from  contract  accrued  abroad  irrespective  altogether 
nf  the  locality  of  the  property  covered  by  the  contract, 
and  rights  to  be  enjoyed  by  foreigners  in  respect  to 
property  situate  in  the  province.  There  is  no  doubt  a  well 
recognized  distinction  lietween  land  and  movables,  but  a 
reference  to  Von  Savigny  and  other  writers  on  this  question 
of  international  law,  will  show  that  the  rule  is  not  by  any 
means  universal :  and  that,  in  the  jurisprudence  of  many 

.  states,  the  lex  loci  governs  as  well  in  reference  to 
movables  as  to  land  and  other  immovable  property. 

We  may  also  refer  to  the  language  of  the  Chancellor  of 
Ontario,  in  lie  North  Perth  ul).    The  particular  passage  to 

vi  refer  will  be  found  quoted  at  length,  ami  p.  387. 
What  is  there  said  —although  spoken  in  reference  to  rights 

:  by  voters  as  citizens  of  Canada  accords  with  the 
rievi  above  expressed,  that  this  sub-section  is  not  to  be 
token  an  dealing   with  s  mans  rights  in  relation  to  the 
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■■  Their  Lordships  cannot  think  that  the  Temperance  Act  in 
question  pr»perly  belongs  to  the  class  of  subjects,  *  propel 
civil  rights.'     It  has,  in  its  legal  aspect,  an  obvious  and  close 
similarity  to  laws  which  place  restriction  on  the  sale  or  custody 
of  poisonous   drugs,    or    of  dangerously   explosive    substance;. 
These  things,  as  well  as  intoxicating  liquors,  can,  of  00 
held  as  property,  but  a  law  placing  restrictions  on  their  sale, 
custody,  or  removal,  on  the  ground  that  tb«  free  sale  or  two  of 
them  is  dangerous  to  public  safety,  nwJ    .- 
ojfmcr  punishable    by  fine  or    imprisonment    to   violate    these 
restrictions  cannot  properly  be  deemed   a   law    in  relation  to 
property  in  the  sense  in  which  those  words  are  used  is  I 
section.     What  parliament  is  dealing  with,  in  legislation  of  this 
kind,  is  not  a.  matter  in  relation  to  property  and  its  rig! 
one  relating  to  public  ordCr  and  safety.     That  is  the  primary 
matter  dealt  with,  ami  though  incidentally  the  free  use  of  things 
in  which  men  may  have  property  is  interfered  with,  iL 
dental  interference  does  not  alter  the    character   of   the    law. 
Upon  the  same  considerations,    the  Act  in  question  cannot  be 
regarded  as  legislation  in  regard  to  civil  rights.     In  however 
large  a   sense    these  words  are   used    it  could  not  bun 
intended  to  prevent  the  parliament  of  Can*da  from  declaring 
and   enacting   certain    uses   of    property,    and   certain    acts    in 
relation  to  property,  to  be  criminal  and  wrongful.     Laws  which 
make  it  a  criminal  offenee  for  a  man  wilfully  to  set  tin 
own  house  on  the  ground  that  such  an  act  endangers  the  public 
iafety,  or  to  overwork  his  horse  on  the  ground  of  urn 
the  animal,  though  affecting,  in  some  sense,  property, 
right  of  a  man  to  do  as  he  pleases  with  his  own,  cannot  pi 
be  regarded  as  being  legislation  in  relation  to  property  or. 
rights.     Nor  could  a  law  which  restricted  the  sale  or  exposure  of 
cattli;  having  a  contagious!  disease,  he  so   regarded.      I 
this  nature,  designed  for  the  promotion  of  public  order, 
or    morals,    and    which    subject    those    who    ci 
in  criminal  prosecution  and  punishment,  belonj 
public  wrongs  rather  than  to  that  oi  civil  rights 
.  !  icli  fall  within  the  general  imthnritj  ■ 
make  lows  for  the  order  ami  good  go* 
hare  .hint  relation  to  crintittttl  law,  which  ia  one  of  th.   e  i 
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Nfl  of  subjects  assigned  exclusively  to  the  parliament  of 
•  ml  in  t lie  course  of  tlie  judgment  «~f  this  Board 
in  the  case  of  the  Citizi-ns  v.  Parsons,  that  the  two  sections 
must  be  read  together  and  the  language  of  one  interpreted,  and, 
where  necessary,  modified  by  that  of  the  other.  Few,  if  any. 
laws  could  be  made  by  parliament  for  the  peace,  order,  and  good 
government  of  Canada,  which  did  not  in  some  incidental  way 
affect  property  and  civil  rights ;  and  it  could  not  have  been 
intended,  when  assuring  to  the  province  exclusive  legislative 
authority  on  the  subject  of  property  and  civil  rights,  to  exclude 
the  parliament  from  the  exercise  of  this  general  power  whenever 
any  snail  incidental  interference  would  result  from  it.  The  true 
nature  and  character  of  the  legislation  in  the  particular  instance 
under  discussion  must  always  be  determined  in  order  to  ascer- 
tain the  class  of  subject  to  which  it  really  belongs." 

There  ia  orach  in  this  In-n^mi;:*'  which  supports  what  wo 
have  *:ii<l  in  regard  to  Dominion  legislation  being  limited  to 
genera]  legislation  npon  the  matters  entrusted  bo  it,<u  being 
matter*  of  common  concern  '"  the  whtft  cowntry. 

It  would  seem,  therefore,  npon  review  of  these  authori- 
ties that  the  words  of  this  sub-section  are  to  he  inter- 
preted in  their  largest  sense,  subject  only  to  the  territorial 
limit  to  which  we  have  referred  ;  and  subject,  also,  to  the 
abitraction  therefrom  of  so  mneh  of  the  field  naturally 
r-..\..-ii-il  by  tht-in  as  is  necessary  to  aft'onl  scope  for  the 
operation  of  the  powers  beetowed  apon  the  Domini 
li&ment  by  the  various  snb-sectiona  -if  section  W.  Just  to 
What  extent  such  withdrawal  rrom  provincial  jurisdiction 
may  take  place  depends  npon  the  construction  to  be  given 
ion  'il  and  its  various  Bub-sections.  We  may  refer 
m  thin  connection  to  what  was  uiid  in  chapter  X.,  ante,  p. 
!  I  ibilitj  of  legislation  by  one  legis- 

lature, Dominion  or  provincial,  limiting  the  range  open  bo 
u  r.     In  this  view  it  would  appear  that  this  sab- 
■  ie    the  scope  of  whieh  will,  Erom  time  bo 
ow  narrower  us  tlie  neo  legisla- 

tlie  D inion  parliament,  upon  matters  covered  by 

■  loan  sub-flections  nf  h.-ci  kh  hi    in.- r-  ^ -■  -,. 
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In  tlie  notes  to  other  sections  ami 
cited  the  various  cases  in  which  thi 
tion  92  has  been  invoked,  anil  need  here,  therefore,  i 
indicate  the  eases  ami  the  various  sub-flections  and  i 
they  will  be  found  noted  i  m). 

14,  The  Administration  of  -I. 
the  Province,  including  the  Const  H 
Maintenance,  and   Organization  of   Pro- 
vincial  Courts,  both  of  Civil  and  of  Crim- 
inal Jurisdiction,  and  including  Procedure 
in  Civil  Mutters  in  those  Courts. 
Our  judicial  system  has  already  received  attention  t" 
the  extent  "f  au  entire  chapter  (n),  and  in  the  notes  tomb- 
section  27  of  section  91  we  have  neceasariJ 
with  some  phases  of  the  criminal  law.  for  which  real 
need  here  deal  merely  with  certain  other  details   of  the 
general  subject  and  collect  those  authorities  which  h  i 
yet  been  cited,      As,  however,  we  refrained,  U|  coinni 
upon  sub-section  27  of  section  91,  from  discussing  "the con- 
stitution of  courts  of  criminal  jurisdiction,"  there  exc 
here  included,  we  may  here  refer  to  the  difficulties  which 
have   arisen   in    connection   with   the    administration   of 
criminal  justice,  usin»-  the  word  "criminal"  in  the  restricted 
sense  which,  as  has  been  pointed  out,  it  bears  in  Can 
jurisprudence.     The  constitution  of  courts  of  crimina 
diction  is — subject  to  the  provisions  of  section  101,  of  which 
more  anon — with  the   provincial  governments;   the   pro- 
(m)  Be  Simmons -and  Dalton.  VI  O,  R.  505,  ante,  p.  2Sfi;  SUvin  ». 
Orillis.  38  H.  C,  Q.  B,  169,  ante,  p.  869  ;  B«rd  v.  Steele.  84  U.  0.  Q-  a. 
43,  ante,   p.  374;   Reg.  v.  Robertson,  li  S.  C.  R.  53,  ante,?.  886;  Met 
chants  Bunk  v.  Smith,  8  S.  C.  R.  512,  ante,  p.  387 ;  Clu-kson  v.  Ontario 
Bunk,   15  O.  A,  R.  168,  OKU,  p.  S8B ;  Rr  Wallace  Hen  at  in  Co.,  3  Cart. 
874,  ante,  p.  400;  McDiintnd  v.  Hughes,   Id  O,   Ft.  670,  Ml*,  p.   IS*: 
Mookhotiw  v   0,  T.  B,  8  1 1.  A.  R   887.  ante,  p,  157  :  C.  S.  By.  ■    I 

p.  468;  McArtbur  ».  N.  dr  P.  Jono.  By. IT  0  A,  R. 

80.  OHM,  p.  458;  Reg.  v.  W»b.>u,  17  .)    A,  II,  321,  poe-t,  p.  478;   Reg.  T. 

9  K«L  L.  K  US,  pert,  [•■  180. 


eedure  in  criminal  matters  in  exclusively  with  the  Domin- 
ion government;  ami  already  it  is  apparent  that  it  is,  in 
many,  if  not  most,  instances,  almost  impossible  to  deckle 
with  any  reasonable  certainty  whether  a  law  relates  to 
"constitution"  or  " procedure."  In  this  sub-section,  it  should 
be  pointed  out,  the  full  rounded  jihra.se  is  used — "constitu- 
tion, maintenance,  and  organization" — and  the  difficulty 
perhaps  is  rather  to  decide  between  "organization"  and 
" procedure."  The  authorities  which  deal  with  the  question 
of  jurors  ami  the  position  of  the  jury  in  relation  to  the 
organization  of  a  court  have  already  been  cited  (o).  A  jury, 
empanelled  and  sworn,  is  part  of  the  "organization"  of  the 
court:  the  selecting  and  summoning  of  the  members  of  the 
jury  is  "procedure"  '  Whether  a  man  accused  of  crime  is 
to  lie  tried  with  or  without  a  jury  is  ([iiestion  of  "  procedure  " 
and  can  only  be  determined  by  the  parliament  of  Canada 
(p).  Consequently,  in  Reg.  v.  Toland  (</)  it  has  just  been 
held  that  an  Ontario  Statute  (35  Vic.  c.  18,  sec.  2)  purport- 
ing to  give  to  a  police  magistrate  power  to  try  offences 
under  the  Dominion  Act  respecting  forgery  is  ultra  vires, 
there  being  no  jury  in  connection  with  that  tribunal.  It 
would  appear  that  there  is  here  occasion  for  "remedial" 
legislation  by  the  parliament  of  Canada;  otherwise  the 
power  to  constitute  courts  of  criminal  jurisdiction  is  seri- 
ously circumscribed.  In  its  organization  of  those  courts,  a 
province  may  find  it  difficult  to  keep  pace  with  the  require- 
ments of  Dominion  laws  as  to  " procedure,"  unless  the  par- 
liament of  Canada  delegates  to  the  provinces  the  regulation 
c.f  all  procedure  in  criminal  matters,  just  as  it  has  practically 
done  in  the  matter  of  the  selecting  and  summoning  of 
jurors.  Another  course  is  open  to  the  Dominion  govern- 
ment, for  by  section  101  (see  pari)  the  parliament  of  Canada 
may,  "notwithstanding  anything  in  this  Act,"  constitute 
additional  courts  for  the  better  ail  ministration  of  the  laws 
of  Canada,  and  whether  the  jurisdiction  of  such  "  additional" 


It,  p.  416,  el  teq.  (p)  Res.  v.  Bradahaw, 

fa)  Not  yet  reported  ;  July,  1893. 


BD.C.  Q.B.  56*. 
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courts  would  be,  or  tmkl  be  made  to  be,  exclusive.  ¥ 
not  be  of  much  practical  momenl,  as  by  attention  to  "  [>n- 
oeilare*  the  provincial  guns  could  be  effectually  spiked. 

In  Seating  of  the  question  of  the  jurisdiction  of  courts. 
Dominion  and  provincial,  we  ventured  to  lay  it  down  that 
the  joralicUona]  line  in  the  owe  of  the  former  is  the  line 
which  divides  those  subject  matters  over  which  the  Do- 
minion parliament  has  jurisdiction  from  those  committed 
to  provincial  legislatures,  while  as  to  provincial  court*, 
whether  old  or  new.  no  snch  jurisiicti'iosl  line  exist*. 
Herein  lies  the  anomaly  of  our  system.  The  legislative 
and  executive  departments  of  the  federal  government  are, 
so  far  as  regards  the  judicial  branch  of  the  latter,  and  in  the 
absence  of  resort  to  section  101.  divorced,  and  the  enforce- 
ment of  the  laws  of  Canada — 1>.,  Dominion  laws — through 
the  courts  is  in  the  hands  of  the  provincial  governments. 
To  counterbalance  one  anomaly  by  another  the  appoint- 
ment of  part  of  the  organization  of  the  provincial  courts  h 
with  the  Dominion  government ' 

In  Regina  v.  Horner  (r),  the  Court  of  Qneen's  Bench 
(Quebec),  upheld  the  Act  of  that  province  respecting  dis- 
trict magistrates  and  magistrates'  courts,  and  the  power  of 
the  provincial  executive  to  appoint  such  magistrates.  Refer- 
ence is  made  by  Mr.  Justice  Ramsay,  in  delivering  the 
judgment  of  the  court,  to  Regina  v.  Coote  (»),  decided  in 
the  Privy  Council,  as  expressly  recognizing  the  power  of 
provincial  legislatures  to  create  new  courts  for  the  execu- 
tion of  the  criminal  law,  as  also  to  nominate  the  magistrates 
to  sit  in  such  courts.  "So  much  being  established  almost 
all  difficulty  disappears.  The  Privy  Council  recognizes  the 
general  principle  that  the  executive  power  is  derived  from 
the  legislative  power  unless  there  be  some  restraining  enact- 
ment." It  appears,  we  should  perhaps  say,  from  the  report 
of  the  case,  that  the  Act  in  question  expressly  provided  for 
the  appointment  of  such  magistrates  by  the  Lieutenant- 
Governor  in  Council. 

(r)  2  Steph.  Dig.  460;  3  Oft.  317.  .(»).  L.  B.  i  P.  C.  699. 
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To  speak  now  of  courts  of  civil  jurisdiction,  we  may 
note  that  in  Ganong  v.  Bayley  (t),  in  the  New  Brunswick 
Supreme  Court,  it  was  held  by  the  majority  of  the  court 
that  an  Act  of  the  New  Brunswick  legislature  establishing 
commissioners'  courts  in  that  province,  and  for  the  appoint- 
ment by  the  Lieutenant-Governer  in  Council  of  commis- 
sioners to  preside  therein,  was  valid.  The  power  of  the 
local  legislature  to  establish  courts  seems  to  have  been 
treated  as  beyond  question,  the  point  more  fully  discussed 
being  as  to  the  validity  of  the  Act  in  so  far  as  it  con- 
ferred on  the  Lieutenant-Governor  of  the  province  power 
to  appoint  the  judges  who  should  preside  in  such  courts, 
and  the  case,  therefore,  should  perhaps  be  noted  rather  as 
an  affirmance  of  the  doctrine  that  an  Act  of  provincial 
legislation  in  reference  to  the  exercise  of  the  prerogatives 
of  the  Crown  in  relation  to  matters  falling  within  the 
legislative  competence  of  such  legislature,  is  a  proper 
exercise  of  its  legislative  power.  The  opinions  of  Chief 
Justice  Allen  and  Mr.  Justice  Duff,  who  dissented  from  the 
judgment  of  the  majority  of  the  court,  are  placed  upon  the 
ground  that  the  exercise  of  this  prerogative  is,  by  the 
B.  N.  A.  Act,  vested  exclusively  in  the  Governor-General 
as  Her  Majesty's  only  representative  in  Canada.  But,  in 
view  of  the  authorities  noted  under  section  58,  ante,  this 
view  is  untenable. 

As  to  the  appointment  of  judges  and  officers  connected 
with  the  administration  of  justice  reference  may  be  had  to 
chapter  XL  (ante,  p.  238,  et  seq.),  and  to  the  cases  in  the 
foot  note  (u). 

The  question  of  the  power  of  a  provincial  legislature 
to  regulate  procedure  affecting  penal  laws  which  such 
legislature  is  authorized  to  enact  (r),  came  before  the  Que- 

(()  1  Png  A  Barb.  321 ;  2  Cart.  509. 

(w)  Reg.  v.  Reno,  4  P.  B.  (Ont.j  281 ;  Re  A-  r.  Bennett.  1  O.  B.  415; 
Richardson  v.  Ransom.  10  O.  R.  887  ;  Ex  parU  Williamson.  24  5.  B.  £4 ; 
And  Ex  parte  Perkins,  ib.  66. 

(v)  See  s-o.  15,  pot. 
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bee  Courts  in  three  early  cases,  and  was  very  emphatically 
affirmed.     In  Pope  v.  Griffith  (mj),  a  case  arising  urn 
Quebec  License  Act,  Mr.  Justice  Ramsay  wye  : 

"  Appellant  at  once  admits  that  the  local  legislature 
power  to  attach  a  tine,  penalty,  or  imprisonment,  to  the  sale  or 
keeping  of  spirituous  liquors  without  a  license.;  hut  thai 
done  that,  a  crime  was  created,  and  that  all  the  procedo 
nected  with  the  infliction  of  punishment  for  this  erim 
necessarily  be  fixed  by  parliament,  and  cmiM  not  be  fixed 
legislature  of  the  province.     In  support  of  this  pretension  appel 
lant  maintains  that  every  infraction  of  a  public  law  to  \v) 
penalty  is  attached  is  a  crime.     ,      .      .     Whatever  roe  [ 
definition  of  a  crime,  I  would  remind  those  who  lean  too  much 
upon  definitions,  of  their  danger  ;  it  will  not  lie  denied  that,  in  one 
sense  of  the  word,  the  act  of  which  the  appellant  is  accused.  i>  a 
crime  ;  but  itis  equally  plain  that  it  m  not  ••  critns  in  r/i, 
lub-iuvtum  27,  Mctiim  91  of  the  B.  N.  A.  Act.     Now,  if  the  signifi- 
cation attached  to  the  word  "criminal"  is  restricted  v. 
ferring  to  law  in  this  sub-section,  why  should  it  be  used  in  i 
different  sense  when  applied  to  procedure?    It  cannot  I 
sinned  that  in  one  short  paragraph,  particularly  a  paragraph  of 
an  enumeration  of  powers.  Hie  legislature  should  have  intended 
to  apply  two  different  meanings  to  the  same  word,  especially 
when    by   doing   so    tbey   would    be    transferring    the    legisla- 
tion with  regard  to  a  purely  local  matter  to  parliament.     The 
rule  is  all  the  other  way." 

In  Ex  parte  Duncan  (x),  Mr.  Justice  Dun  kin  hold  that 
34  Vic.  c.  2  (Quebec)  taking  awaj   (lit-  right  to  o 
to  remove  proceedings  in  civil  matters  bi 
magistrate,  was   valid,  and   that   under   the    term 
matters,"  a  proceeding  before  a  district  ma 
enforcement  of  penalties  under  a   lieen.se  law  of  the  pro- 
vince would  be  included. 

"These  words  'civil'  and  'criminal"  are  used  in  a  sense  which 
excludes  from  the  idea  conveyed  by  the  latter  and  includes 
within  that  conveyed  by  the  former  this  matter  of  '  punishment 

(*)  16  L.  C.  Jar.  ISO;  a  Cart.  291. 
(c)  10  L.  C.  Jnr.  IBB;  t  Curt,  S!<7. 
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by  fine,  penalty,  or  imprisonment,  for  enforcing  any  law' 
wfaiefa,  under  this  92nd  section,  a  province  alone  can  lefally 
■'&art.  Jurisdiction  is  characterized  simply  a*  being  civil  or  else 
criminal.  CnW-nil  whatever  kind  or  degree — can  be  created. 
its  punishment  assigned,  and  procedure  relative  to  it  laid  down 
by  parliament  alone.  No  enactment  of  a  local  legislature  can 
give  to  any  Act  that  quality,  or  subject  it  to  that  punishment,  or 
1  nng  it  within  the  purview  of  that  procedure.  But  erery  local 
legislature  without  let  or  hindrance  from  parliament — and 
therefore  without  need  of  aid  from  parliament — can  impose  pun- 
ishment by  fine,  penalty,  or  imprisonment,  for  enforcing  certain 
laws,  which  it  alone  can  make.     .     .     . 

"  Whatever  infractions  of  law,  whether  as  to  matters  of 
Dominion  or  provincial  (j)  legislation,  parliament  sees  fit  to 
designate  as  crimes,  it — and  it  alone — can  so  declare,  and  a?  such 
punish,  and  to  that  end  regulate  procedure.  Whatever  infrac- 
tions of  any  provincial  law  coming  within  the  purview  of  this 
92nd  section,  parliament  may  not  see  tit  thus  to  deal  with,  the 
interested  province  may  punish  by  fine,  penalty,  or  imprison- 
ment ;  but  its  so  doing  does  not  make  the  offence  to  he  thus 
punished  a  crime,  nor  the  procedure  laid  down  in  order  to  its 
punishment  procedure  in  a  criminal  matter.  On  the  contrary. 
i-- muttrr  mint  rtmnin  ■•  ,-iril  mattti,  tcithin  what  ii  here 
tht  trUf  mranin-i  of  tlirtt  mp  <'■■: 

In  Page  v.  Griffith  (*),  Mr.  Justice  Sanborn  expresses 

the  same  opinion,  intimating  that,  in  his  view,  tin-    pOWvX 

to  prescribe  procedure  in  criminal  matters  refers*  to     the 

:    public   criminal    law   comprised   in   the  criminal 

statutes  of  the  Dominion  and  in  the   common  law.     Hun 

confirmed  by  the  Criminal  Procedure  Act,  which 

reference  whatever  to  local  penal  laws,  but  \*\  laws 

in  Force  throughout  the  Dominion,"  and  in  Cote  v.  Chaveau 

(a),  the  law  is  laid  down  to  the  same  effect  by  Mr.  Justice 


Ijl)  See  ntUt,  p.  414. 

|l)  IT  L.  C.  Jut.  303  ;  3  Cart.  808. 

(a)  7  Q.  L.  R.  -lift  ■  2  Cart   311 
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Having  held  valid  the  provincial  game  lawe,  the  I 
Court  uf  Queen's  Bench  of   Manitoba,  in    ! 
the  view  which  was  then  practically  recognized  in  all  tin* 
other  provinces,  that  procedure  in  connection  with 

cutions  under  such  laws  is  matter  of  exdnoi  i 
jurisdiction.     We  May  practically  recognized,  although 
question  was  only  in  1890  authoritatively  passed  up- 
Ontario  by  the  Court  of  Appeal  for  that  province  in  R 
Wason  (■').  i  case  which  will  call  for  more  extended  noi 
in  the  notes  to  sub-section  15,  pod. 

In  Reg.  v.  Bittle(./),  the  Divisional  Court  of  the  Comma 
Pleas  Division,  reviewed  the  decisions  upon  this  questaoi 
HacMahon,  J.,  delivering  the  judgment  of  the  court,  uphold- 
ing the  validity  of  R.  S.  U.  e.  61,  s.  9,  which  provides 
that,  in  proceedings  under  provincial  Acts,  the  deJ 
in  neither  a  competent  nor  compellable  wito 
the  diversity  of  nomenclature  applied  t<.  provincial  1 
falling  within  this  sub-section — "provincial  criminal  L 
(7  App.  Cas.  840):  "penal  laws"  (2  Cart,  '291);  "a 
matter  within  the  true  meaning  of  these  respective  terms' 
(2  Cart.  297)— adopts  the  language  of  Hodge  v.  Beg.,  thai 
however  styled,  such  laws  are  "not  in  conflict  with  ]~ 
27  of  section  91,"  and  concludes: 

"  It  is  manifestly  clear  from  the  authorities  that  the  pre 
cedure  by  the  tribunals  intrusted  with  adjndii 
offences  so  created  cannot  be  prescribed  by  the  Dominion  purlin 
ment." 

It  was  held  in  Manitoba,  by  Mr,  Justice  Killani  (r),tl 
the  provisions  of  the  Dominon  Act  (46  Vic.  c,  1 T  ■ 
the  reception  in  evidence  of  certified  copies  of  d>  ■ 

((.]  Reg.  v.  Robertson,  3  Mau.  L   R.  013;  see  notes  t»  s  b.  IS,  jw 

(<-■!  17  O.  A.  R.  231. 

[41  -2\  O.  R.  605. 

ir)  MoKllligun  v.  Jlitehar,  *  Km,  I..  R. 118. 

(0  B=e  R.  8.  C.  o.  139;  we  particularly  section   In.  waUB   i 
tpplfCiMa  to  (irooeedinjji  under  Dominion  lait,  pr.iviuot«t  lnwi  o 
:  '  :1  to  the  provision!  of  this  and  oilier  Acts  of  the  parlia 
of  Canada," 
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and  records  in  the  Dominion  LkodsOffioo,  WW    ""'■"  I  W 
so  far  as  they  might  lit-  taken  to  apply  to  suit*  nun 
the  cancellation,  H  clouds  upon  title,  of  OOOVeyMMM   Wfp 

tend  nnde>  the  Loads  Registration  Act  of  Manitoba,     A- 

the  |">int  Ee  "T  some  importune,  nod,  to  Em  m  W*  an 
■wan,  baa  not  been  touched  ttpoa  in  any  ©the*  c  i 
quote  somewhat  at  teagth  from  bis  judgment : 

"  It  does  not  appear  to  me  that  the  Dominion  parliament 
could  make  any  binding  provision  an  to  the  nature  of  the  evi- 
dence to  be  received  in  a  case  like  the  present.  The  suit  is  one  to 
determine  the  right  tn,  or  properly  in,  certain  lands  in  this  prov- 
ince. The  decision  of  the  question  may  involve  to  a  certain 
extent  the  interpretation  of  statutes  of  the  parliament  of  Canada, 
and  of  orders  of  the  Governor-General  in  Council;  but 
»b  not  instituted  under  any  authority  or  the  Dominion  parlia- 
ment. Whether  there  had  been,  at  a  certain  date,  a  grant  from 
the  Crown,  represented  by  the  Governor- General,  of  lauds  held 
for  the  benefit  of  the  Dominion,  must  be  determined  by  a  uonsid- 
eration  of  certain  statutes  and  Orders  in  Council,  as  well  as  of 
evidence  of  acts  done  under  them.  This  court,  in  ilHliipun'i'm 
those  statutes  and  Orders  in  Council,  has  to  apply  the  ordinary 
rules  of  interpretation.  In  so  far  as  the  Dominion  parliament  lay- 
down  rules  to  show  the  meaning  of  its  own  statutes  they  wi II  be 
used  for  the  purpose,  just  as  any  statement  in  any  document  of  the 
meaning  of  certain  phrases  or  words  therein,  will  lie  used  in  thi- 
interpretation  of  the  document.  This,  however,  in  no  way  allows 
that  the  Dominion  parliament  could  lay  down  roles  as  to  the 
method  of  proving  acts  done  under  its  statutes,  or  Orders  of  the 
Governor -General  in  Council.  Whether  the  registration  of  an 
instrument  appearing  to  show  a  claim  adverse  to  that  of  the  real 
owner  of  land,  forms  a  cloud  upon  the  title  of  the  owner  which 
should  be  removed  by  a  decree  of  this  court,  is  a  matter  upon 
which  the  provincial  legislature  alone  could  legislate;  though  in 
such  a  soil,  title  maybe  deduced  from  the  Crown,  holding  origin- 
ally for  the  Dominion.  The  provincial  tejrtalatore  has  the 
authority  to  regulate  the  administration  of  justice  in  the  province, 
including  procedure  in  civil  matters  in  the  courts :  though  it 
ha*  in  some  east*  been  held  that  the  I  tomiuioo  parliament  could 
establish  courts  foe  the  determination  of  o 
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statutes  within  its  powers,  or,  perhaps,  regulate  to  m 
procedure  in  the  ordinary  court*,  in  sails  upon  £iibj«cU  within 
it*  legislative  authority." 

Whittier  v.  Dil.le.-  (</),  ia  simply  a  qwrrt  whether  the 
Dominion  Act.  32  &  33  Vic  c.  39,  relating  to  curt* 
against  justices  in  not  ultra  tiire*  of  tlie  federal  parliament 
M  relating  to  procedure  in  a  civil  matter.  It  is  difficult  t<» 
suggest  any  principle  in  denial  of  the  right  of  the  Dominion 
parliament,  as  part  of  general  legislation  in  regard  to  a 
criminal  law.  to  pass  an  Act  protecting  magistrates  in  tin? 
t-xercise  of  their  criminal  jurisdiction  in  the  proper  sen«e 
uf  that  term. 

We  have  already  noted  some  cases  which  deal  with  the 
i|aestion  of  the  position  of  imprisoned  debtors,  and  may 
here  refer  to  some  others  dealing  with  the  same  topic. 
Prior  to  Confederation,  there  were  no  county  courts  in 
Xnva  Scotia.  By  an  Act  in  force  in  the  Province  of  N'uva 
Scotia  at  the  Union,  every  debtor  imprisoned  under  [Minna 
in  any  court,  was  entitled  to  apply  for  and.  on  certain  con- 
ditions, t<>  obtain  his  discharge.  Doubts  having  l>e«'n 
expressed  a*  to  the  jurisdiction  of  the  county  courts  estab- 
lished after  Confederation  to  entertain  such  application,  an 
Act  of  the  provincial  legislature  was  passed  making  the 
above  provisions  applicable  to  persons  imprisoned  by  county 
courts ;  and  this  Act  was  held  (k)  to  be  valid,  as  being  a 
matter  relating  to  procedure  in  "  civil "  matters  in  provin- 
cial courts.  With  this  case  should  be  compared  the  Queen 
v.  Chandler  (i),  an  earlier  decision  of  the  New  Brunswick 
Supreme  Court,  which  with  other  cases  will  be  found  noted 
more  fully  in  sub-section  21  of  section  91. 

The  Supreme  Court  of  New  Brunswick,  in  Ex  parte 
Ellis  (j),  upheld  the  validity  of  a  provincial  Act  for  the 

(jj  2  Pag.  243;  2  Curt.  432. 

(ft)  JohnitoQ  v.  PoynU,  2  Raw.  *  Oeld.  19) ;  9  Curt.  416. 

(r>  1  H»nnay.  S56;  2  Cart.  431. 

( j)  1  Pag.  and  Barb.  6W ;  2  Cart.  637. 
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■: at  ol  s  pftnon  making  default  in  payment  of  b 

mini  of  money  due  an  n  judgment  in  certain  cases  na  being 
«  nuttier  relating  to  proceeding  in  •  'civil "  matters  and 
not  fulling  within  the  criminal  law,  or  the  law  relating  tn 
bankruptcy  and  insolvency.     AIImm,  (.'J.,  Bays : 

"  Now  surely  the  enforcing  tbe  payment  of  a  judgment  is  a 
civil  right,  and  the  mode  of  enforcing  it  a  part  of  the  adminis- 
tration of  justice,  and  procedure  in  civil  matters  in  the  province; 
all  of  which  are  expressly  within  the  jurisdiction  of  the  provin- 
cial legislature.  Having  therefore  the  right  to  legislate  on  these 
subjects,  the  loth  sub- section  gives  them  power  to  enforce  any 
such  laws  by  imposing  imprimmmmt.  It  would  seem,  therefore, 
that  the  powers  conferred  by  this  Act  are  directly  within  the 
92nd  section  of  the  B.  N.  A.  Act." 

Mr.  Justice  Weldon  dissented  from  the  judgment  of  the 
majority  of  the  court,  the  legislation  impugned  being,  in 
his  opinion,  legislation  relating  to  the  criminal  law, 

Other  cases  in  which  reference  has  been  made  to  this 
sub-section  will  be  found  in  the  foot  note  [h).  Those,  sub- 
Bections  of  section  91  which  involve  "procedure"  as  an 
nfinntinl  part  of  any  legislation  thereon  are  treated  of 
generally  in  chapter  Xl.nute,  p. 236, and  more  particularly 
in  the  notes  to  the  sub-sections  themselves. 

(l.i  Wilson  v.  McGuire,  2  O.  H.  118.  ante.  p.  23* ;  Peak  v.  Bhielda, 
a  S.  C.  B.  681,  ttnle,  p  235 :  Beg.  v.  Bush.  15  O.  fi.  898,  auto,  p.  339 ;  Kr 
N.  Perth,  il  O.  B.  688.  a*U,  p.  240  ■  Valin  v.  Laneluis,  5  App.  Cas.  115, 
MlT,  p.  2*7  i  He  Wethers!)  and  Jones.  4  O.  B.  T1H,  MM  P-  8*8  ;  Cunning 
y.  Dopny.  5  App.  Cm.  409.  a«tr,  p.  881;  Crombie  v.  Jackson.  :n  0.0 
<J,  B,  :<i:>,  anlr<  p.  393;  Armstrong  v.  McCntchiu,  3  Cart.  1H,  BUM, 
p.  397;  Retf.  V.  Boardmail,  30  V.  C.  Q.  B.  BSS,  tWbt,  p.  U0|  Bag.  v 
Lawrence.  49  D.  C,  Q.  B.  IM,  ante.  p.  411 J  Bag.  v.  Koddy,  41  C.O.Q.B. 
9M.OHM,  p-  415:  Ward  v.  Re  id,  3  Cart.  405,  ante,  p.  4111:  .V: 
of  Quebec  v.  Reed,  10  App.  Cas.  141.  arta,  p.  431  ;  Plnmiuer  Wagon  Co 
v.  Wilson.  3  Man.  L.  B.  68,  arte,  p.  433  ;  [lulmage  v.  DoORUM,  3  Man. 
■'.  axu,  p.  434;  Crawford  v.  Doffield,  S  Man.  I..  B.  1*1,  ante. 
p.  484;  Keg.  u  rtl.  McGuite  v.  BirkeLt,  21  O.  K.  1<*,2,  ..nit.  p.  445; 
McAxthor  v.  N.  ,t  P.  Juno.  By.  17  O.  A.  ft,  86,  MM,  i>  L6»i  Bag,  I 
Amer.  42  U.  C.  Q.  B.  391,  ante,  p.  259:  Lenoir  v.  Ritchie,  3  S.  C.  B.  875, 
ante,  p.  817  !  Bt  Bqnisr.  4'1   D.  C.  Q.  B.  474  ;  see  notes  to  Motion  H, 
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15.  The  imposition  of  punishment  by 
fine,  penalty,  or  impr  imminent  for  enforc- 
ing any  law  of  the  Province  made  in 
relation  to  any  matter  coming  within  any 
of  the  classes  of  subjects  enumerated  in 
this  section. 

This  sob-section  was  required  in  order  to  round  op  the 
sphere  of  authority  of  the  provinces  and  make  the  legis- 
lative and  executive  departments*  beyond  doubt,  co- 
terminous. By  it,  moreover,  that  power  to  "sanction"  its 
enactments  without  which  law  is  but  a  brutum  fidmen,  is 
placed  within  the  hands  of  provincial  h piila! imi  Subject 
to  the  anomaly  perpetrated  by  section.  96,  the  provinces 
have  control  to  the  farthest  bounds  over  the  execution  of 
provincial  laws. 

In  the  notes  to  the  last  sub-section  (14),  the  authorities 
were  collected  which  have  now  dearly  established  that  the 
matters  covered  by  this  sub-section  are  not  "  criminal M  in 

the  sense  of  sub-section  27  of  section  91,  but  "  most  remain 
civil  matters  within  what  is  here  the  true  meaning  of 
these  respective  terms";  and  the  procedure  necessary  to 
enforce  punishment  for  breach  of  any  provincial  law  is 
procedure  in  a  "  civil "  matter. 

But,  by  whatever  name  called,  the  body  of  laws  passed 
under  the  authority  of  this  sub-section  must  necessarily 
present  features  closely  resembling  the  ordinary  criminal 
law  as  it  is  to  be  found  in  the  Dominion  statute  books,  and 
lwcause  this  fact  is  the  one  most  prominent  in  Reg.  v. 
Wason  (/),  we  have  left  that  case  to  l>e  noted  here  rather 
than  under  sub-section  13,  although,  as  will  appear,  the 
decision  of  the  Court  of  Appeal  for  Ontario  was  unani- 
mously to  the  effect  that  the  provincial  legislation  theiv 
impugned  was  legislation  as  to  "property  and  civil  rights.'' 
The  statute  in  question  was  entitled  "  An  Act  to  protect 

(/)  17  0.  A.  R.  221. 
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Frauds  in  tlir  supplying  "f  milk  to  cheese  or  butter 

manufactories,"  ami  liy  its  tii>,t  section  it    provided  that 

'  no  person  shall  knowingly  and  wilfully"  supply  diluted, 

ated,  or  skimmed   milked   t<>  a   cheese   "t    butter 

i .-t'try  without  notifying  the  owner  or  manager  of 
Mich  dilution,  etc,  under  a  penalty  as  provided  in  the  Act. 
Hie  Diviaiona]  Court  of  the  Queen's  Bench  Division  de- 
,hr  Act  nitre  vires,  on  the  gtmmd,  as  put  by 
Annotir,  (.'■!.,  that  "tin-  primary  object  of  the  Act  is  to 
create  on  offences  and  bo  punish  them  by  one,  and,  in  de- 
fault of  payment  bj  imprisonment*  and  this  is  it*  true 
nature  and  character."  Mr,  Justice  Street  dissented,  and 
bjs  vi,-w  was  adopted  bj  the  I  Sourt  of  Appeal.  He  says  in 
In-,  judgment  . 

"  Is  it  an  Act  constituting  a  new  crime  for  the  purpose  of 
punishing  that  crime  in  ike  inttrnt  <  <i  public  morality  .'  Or  is  it  an 
Act  (or  the  regulation  of  the  dealings  and  rights  of  eheesemakers 
and  their  patrons,  with  punishments  imposed  for  the  protection 
of  the  former  ?  If  it  is  found  to  come  under  the  former  head,  I 
think  it  is  bad  as  dealing  with  criminal  law  ;  if  under  the  latter, 
I  think  it  is  good  as  an  exercise  of  the  rights  conferred  on  the 
province  by  the  92ml  section  of  the  B.  N.  A.  Act.  An  examina- 
tion of  the  Act  satisfies  mo  that  the  latter  is  its  true  object,  in- 
tention and  character." 

It  may  dow,  therefore,  be  taken,  so  far  as  the  courts  <>f 
Ontario  are  concerned  thai  the  eriteriim  hciv  su^este-d  is  to 
i-  our  guide  in  determining  this  question  in  any  given 
case,  As  will  have  been  noticed,  the  difference  in  opinion 
which  existed  in  the  Queen's  Bench  was  as  to  the  primary 
object  of   the  Act   there  impugned,  the   majority  of  the 

court    answering    Mr    Justice    Street's    t| dans    in    the 

w.\y.      It    would   appear,  therefore,   that,  as   Mr. 
Justice  Osier  puts  it,  "Thou  ahalt  not "  is  not  neo 

■ii  '    legislation  within  the  im  aning  of  the  B   N,  A. 
Act 

■  ally  dealing  with  property  ium!  rfvil 
rights  must  hav«   power  to  say  '  tliou  shall  "  or  '  thou  shall  not.' 


■wo 
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and,  as  the  breach  of  the  legislative  command  is  always,  in  o 
sense,  aa  offence,  the  line  between  what  may,  and  what  way  a 
be  lawfully  prescribed  without  touching  upon  'criminal  ' 
sometimes  difficult  to  ascertain,  and  may  shift  according  itv  c 

ciunstaDces The  criminal  law,  ao  far  aa  r 

human  legislation,  in   its  ultimate  object,   even  when  i 
with  public  order,  safety,  or  morals,  is  chiefly  concerned  i 
preventing  and  punishing  the  violation  of  personal   rights  i 
rights  respecting  property,  nnd  hence,  in  a  very  vri 
property  and  civil  rights.     liut  while  in  this  sense,  ami  in 
provisions  applicable  to  the  community  at  large,  whether  > 
speak  of  all  the  confederated  provinces  or  of  one,  the  right  i 
legislate  rests  with  parliament,  I  do  not  see  how  the  right  c 
denied  to  the  provincial  assemblies  to  legislate  foe  the  hetter  | 
tection  of  the  rights  of  property  by  preventing  fraud  in  relate 
to  contracts  or  dealings  in  a  particular  business  or  trade,  or  upc 
other  subjects  coming  within  section  112,  and  to  punish  the  infru 
tion  of  the  law  in  a  suitable  manner,  so  long,  at  all  event?,  i 
parliament  has  not  occupied  the  precise  field:   for  I  sa] 
will  not  be  denied  that  the  latter  may  draw  into  the  domain  of 
criminal  law  an  act  which  has  hitherto  been  punishable  only 
under  a  provincial  statute  :  Hodge  v.  The  Queen,  "J  App.  Cas.  t 
p.  131.     But  if  a  particular  species  of  fraud  has  not  been  i 
verted  into  a  crime  by  Dominion  legislation,  1 
local  legislature  must  be  at  liberty  to  deal  with  it  for  the  b 
protection  of  the  class  of  persons  immediately  affected  by  it." 

We  have  quoted  this  passage  at  length,  becaoae  it  i 
presses  views  in  relation  to  the  question  <>!'  "concurrent 
powers  which  go  far  to  support  what  we  have  venl 
lay  down  in  chapter  X.  (ante,  p.  213,  ei  aeq.)  upon  this  VttO 
question. 

Having  held  the  Act  intra  vires,  the  Court  of    \pi 
decided  without  hesitation  that  the  procedure  laid  do 
ite  enforcement  was  procedure  in  a  civil  matter  wit-' 
■  :  of  Bub-flaction  14  of  section  '.*-. 

To  the  like  efect,  the  Full  Court  of  C, m'a  Bench  I 

Itobft,  in  Queen  i    Robertson!  m),  held  that  laws  r<  ' 

l~)  3  Man.  L.  R.  SIR.    Thi»  c«se  fa  noted  more  fnllv  muter  the.  hi 
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the  kLuZBi:  aai  »eie»:&  ■:<£  i^fcor  as  certain  aaascci*  >f  ue 
2*  nibir  v  lite  work*  :c  E£ack«&:cir  *z>i  •*>■»*-   ui 


jz    ■:  ili*  sz~ 


to  the  jgr  >r  ^:>^r  t  v.   '*  i>A*i  :ra  f :r  tSjuasdlc:  oc  pr> 
*•.  »  ii'.-tt  bzxnr+T'r+i  zz>  £*t:t  :4  lite  i»:*w*r — **> 


far  at  aZ  ~Tr?x&  *&  libr  4^nL.*rrrT  >f  tie  C.nn  :*f  Atc**2 
for  Oman :•  *Hr^ji« — -.-r  ibr  ica.t  :c  ihaa  *zv:i=ittl  zl 
Attwrnrx-GeoerfcZ    C&nbi*   t.  ATV.r^T-G»rr*I  -*>zl.       l 

v.  Hie  <£*«.    ;  •  kTC*li»i  •"»  />rr ->-■". 

the  Qorl*e  ^>rrv.r  Oszn  brii  fii  T*rs*  v.  fea^-r . 
that  a  pc-.-viijcii*  j^i^Tzre  f  >r  ~zl:zrzziz  *  Law  zsfeie  :y 
it,  mna  «r^&«  i  -T^iil  ±ir:  *r  ini»ri^:r-^r=ci  aai  ^^'g 
confer  zlr:  t»-.tt*t    c   »llv  t^tvc  •  >r  V»:t   -_.f  i#er?*:ci*  •■  • 

such  law.     Bin  ::_^  *r*r:^>  v.  \-z    .-iilirWi    *t  &  TvruLrk 
made  la&~r  th-&.*  :*.<-  [rr^i-lit^r-r  :-^r  z*    t»  t-:::.    S^tv^tLlt 

the  eocrt  Vrvr-r  v. *.>.-"*-  :.r  :.-*&■."  "'»r  *:r:-l     X.  rrrVrro^r  > 

■ 

made  ia  i}jr  :j  !>?_-_ r;_t  •■    •.:.-  .  'i-rr-LT  -^zu^^r-i  zi  Cii-ri. 

(«»  *>  r.  c.  Q  B  du    «»t :  i/>  z.  *: : 
(^»  *Af£.  Cm  ::*. 

(f;  ft  Mgcs.  J_  S.  irtfr      It  ir«  fclfc:  i*ti:  _i  ii-J  =wm  -LHhZ  &  r.r:.:?.^- 


ie  J*  2ivs  ft. ,  ^u*idL  yJTsirTifc"   ihZi£  a^e§  m:  pobhbk  ktt  :i_ 
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Queen  (r),  which  support  the  doctrine  of  "plenary  powers"; 
and  it  is  difficult  in  view  of  these  authorities  to  acquiesce 
in  the  correctness  of  this  decision. 

In  Bennett  v.  The  Pliarmaceutical  Association  (*»),  it  was 
held  by  Chief  Justice  Dorion,  that  the  provisions  of  the 
Quebec  Pharmacy  Act,  1S7.5,  appropriating  fines  imposed 
for  breaches  of  that  Act  to  the  respondent  corporation,  was 
intra  vires  : 

"  It  can  direct  that  a  portion  or  the  whole  of  it  shall  be  for 
the  benefit  of  the  prosecutor,  or  of  a  municipal  or  other  corpora- 
tion, just  as  it  distributes  the  provincial  revenue,  in  any  manner 
it  may  choose  to  direct.  It  had  the  same  power  to  enact  that 
the  fines  levied  under  the  Act  should  be  for  the  benefit  of  the 
society  respondent  as  it  would  have,  after  receiving  the  fines  as 
part  of  the  provincial  revenue,  to  order  that  the  amount  should 
be  paid  back  to  the  society  for  the  objects  of  ita  incorporation." 
a  decision  which  is  in  agreement  with  the  later  decision 
of  the  Court  of  Appeal  for  Ontario  in  the  case  above  noted 
(f),  in  which  gaMtti  legislation  authorising  the  Lieutenant- 
Governor  in  Council  to  remit  fines,  etc.,  if  thought  proper, 
was  upheld. 

In  the  province  of  Quebec  conflicting  decisions  were 
given  in  certain  cases  which  came  before  the  Courts  of  that 
province  in  1871-3.  Mr.  Justice  Drummond  held  (u)  that 
the  local  legislature  could  not  authorize  punishment  by  both 
fine  and  imprisonment,  and  in  this  view  he  was  followed 
by  Mr.  Justice  Torrance  (v).  In  Paige  v.  Griffith  (w),  Mr. 
Justice  Sanborn  declined  to  follow  the  earlier  cases,  and 
construed  the  word  "or"  as  being  cumulative.  In  Blouin  v. 
Quebec  (x),  Chief  Justice  Meredith  intimated  bis  agree- 

(r)  See  antt,  p.  177,  tt  ttq. 

(•)  1  Dor.  836 1  3  Cart.  250. 

(I)  Atty.-Gen.  (Can.)  v.  Atty.-Gen.  (Out.),  19  O.  A.  R.  31. 

(n)  Ex  jmf-I<  Pipin,  IS  L.  C.  Jar.  331 ;  3  Cart.  320. 

(<<)  Ex  pari*  Pftpia,  16  L.  0.  Jar.  319 ;  3  Cart.  323. 

(w)  la  L.  0.  Jur.  119 ;  1  Cut.  38*. 

<«}  7  Q.  L,  R.  IS  j  3  Cfcrt.  866, 
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ment  with  the  view  which  had  also  been  expressed  in 
earlier  cases  in  that  province  that  a  local  legislature  has  no 
power,  to  impose  hard  labor  as  a  term  of  imprisonment 
under  this  sub-section  15 ;  but  the  contrary  has  now  been 
distinctly  held  by  the  Judicial  Committee  of  the  Privy 
Council  in  Hodge  v.  The  Queen,  which  also  supports  the 
cumulative  reading  of  the  word  "or"  (xx). 

16.  Generally  all  matters  of  a  merely 
local  or  private  nature  in  the  Province. 

This  sub-section  must  be  read  in  connection  with — per- 
haps we  should  say,  subject  to — the  concluding  paragraph 
of  section  91: — 

"  And  any  matter  coming  within  any  of  the  classes  of  sub- 
jects enumerated  in  this  section  shall  not  be  deemed  to  come 
within  the  class  of  matters  of  a  local  or  private  nature  comprised 
in  the  enumeration  of  the  classes  of  subjects  by  this  Act  assigned 
exclusively  to  the  legislatures  of  the  provinces." 

As  has  been  pointed  out,  the  grammatical  connection  of 
this  concluding  paragraph  of  section  91  with  this  sub-section 
16  is  now  clearly  established  by  authority.  In  note  (xi)  to 
the  opening  paragraph  of  section  91  we  referred  to  the  con- 
cluding paragraph  of  that  section  as  weakening  somewhat 
the  argument  that  the  legislative  power  conferred  on  the 
Dominion  parliament  should  be  limited  to  the  passing  of 
general  laws,  to  operate  throughout  Canada  or  for  the 
general  benefit  of  Canada  as  a  whole;  because  it  would 
seem  to  be  implied  that  matters  would  come  before  the 
Dominion  parliament   for   legislative   action  which  upon 

(xx)  For  other  cases  in  which  this  sub-section  has  received  attention, 

Reg.  v.  Lawrence,  43  U.  C.  Q.  B.  164,  ante,  p.  411 ; 
Reg.  v.  Shaw,  7  Man.  L.  R.  51S,  ante,  p.  412 ; 
Reg.  v.  Roddy,  41  U.  C.  Q.  B.  291,  ante,  p.  415 ; 
Reg.  v.  Lake,  43  U.  C.  Q.  B.  515,  ante,  p.  415 ; 
Pope  v.  Griffith,  2  Cart.  291,  ante,  p.  472 ; 
Ex  parte  Duncan,  2  Cart.  297,  ante,  p.  472  ; 
Page  v.  Griffith,  2  Cart.  SOS,  ante,  p.  473. 
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their  face,  so  to  spook,  would  appear  to  be  matters  of  a 

merely  local  or  private  concern  in  one  province.  It  mav  he 
argued,  however,  that  what  is  meant  by  the  concluding 
paragraph  of  section  91  is  simply  this:  that  if  a  Dominion 
law,  ex  kypatheai  of  a  general  character,  should  affect 
local  ajid  private  interests  iu  one  province  in  a  particular 
manner,  or  to  a  degree  peculiar  to  such  province,  such  law 
must  not  on  that  account  be  deemed  to  be  a  law  relating  to  a 
matter  of  a  merely  local  or  private  nature  in  such  province, 
and  therefore  invalid.  For  example,  a  general  law  in  rela- 
tion to  sea-coast  fisheries  might  peculiarly  or  even  exclu- 
sively affect  one  province — and  so  as  to  the  establishment 
of  lighthouses,  inter-provincial  or  international  ferries,  and 
other  matters  which  might  be  named.  We  have  alreadv 
discussed  various  aspects  of  this  question  (y).  It  is 
involved  in  the  larger  question  as  to  "  concurrent  "  powers 
(so-called),  and  as  to  the  difference  in  the  range  of  matters 
open  to  one  legislature  in  the  absence  or  presence  of  legis- 
lation enacted  by  the  other.  If  the  powers  of  the  parlia- 
ment of  Canada  are,  in  every  instance,  powers  of  genera] 
legislation  only,  it  would  appear  that  all  laws  for  the  peace, 
order,  and  good  government  of  a  province  as  a  self-govern- 
ing unit,  passed  in  relation  to  matters  not  covered  by 
general  legislation  by  the  parliament  of  Canada  upon  those 
matters  of  common  concern  committed  to  it,  would  be  laws 
of  a  "  merely  local  or  private  nature  in  the  province."  In 
this  view  no  difficulty  would  arise  from  the  limitation  upon 
the  scope  of  the  term  "municipal  institutions";  for  as  a 
province  could  itself  pass,  so  it  could  delegate  to  a  muni- 
cipal body  power  to  pass,  any  laws  in  relation  to  local  self- 
government  not  overborne  by  general  laws  passed  by  the 
parliament  of  Canada  in  the  interests  of  the  Dominion  as 
a  whole.  In  this  connection  we  may  refer  to  what  was 
laid  down  by  Lord  Selbome  in  L'Union  St.  Jacques  v. 
Be'lisle  (s): 

{y)  See  ante,  p.  213,  et  ieq.;  and  note  (xi)  to  sec.  91,  ante,  p.  360. 

(t)  L.  B.  6  P.  C.  31. 
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"The  MWf,  is  on  the  respondent  to  show  that  this,  being  of 
itaelf  of  a  local  or  private  nature,  iloes  also  come  within  one  or 
more  of  the  classes  of  subjects  specially  enumerated  in  the  91st 
section." 

which  is  imuied lately  followed  by  that  other 
which  we  have  already  quoted,  to  the  affect  that,  in  the 
various  ash-aectioDfl  of  Bection  91 .  there  is  no  indication  in 
■  mi!  instance  of  anything  being  contemplated  beyond  what 
may  In.-  properly  described  as  general  legislation. 

Hi'-  main  difficulty  about  the  whole  matter  is  that,  the 
"residuum"  of  subject  matters  is  assigned  to  the  parlia- 
ment of  Canada,  But  here  again  it  may  be  argued  that 
tin'  legislation  must  be  general,  for  the  peace,  order  and 

Q I  government  of  Canada  as  a  federal   Dominion,  and 

tii.it.  m  truth,  the    residuum,"  at  any  given  i tent,  must 

be  with  the  provinces,  the  mattern  comprised  in  such  "  icsi- 
daom"  being  deemed  matters  of  a  local  or  private  nature 
in  each  province  as  waiM  l-    -videneed   by  the  aljsence  of 
federal  legislation  thereon. 

The  whole  subject  is  one  upon  which  much  may  be 
saiil.  1  nit,  confining  our  attention  now  to  this  sub-section 
HI,  we  pi-i.cn.il  to  indicate  what  particular  provincial  legis- 
lative- Acts  have  In-cii  held  to  fall  within  it 

In  L'Union  St.  Jacques  V.  Belisle,  M-.ve  referred  to,  an 
Act  of  the  Quebec  legislature,  passed  in  aid  of  a  society 
which  wils  in  financial  straits,  forcing  commutation  upon 
certain  annuitants,  was  held  to  be  an  Act  relating  to  a 
matter  of  a  merely  Local  or  private  concern  in  the  pro- 
vince. It  was  contended — held  in  the  judgment  appealed 
from — that  the  legislation  was  insolvency  legislation,  and 
the  Judicial  Committee  intimated  that  if  a  Dominion  Act 
bad  been  in  existence  making  snch  acts  on  the  part  of  the 
as  were  authorized  by  tin- statute  in  question,  acts 
of  insolvency  rendering  all  Bocieties  who  committed  them 
liable  i"  be  wound  itn  under  insolvency  proceedings,  it 
might  be  that    the  statute  in   question    would    have  been 
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ultra  vireA;  but  that,  as  no  such  general  Dominion  legis- 
lation was  in  existence,  the  Quebec  statute  was  intra  pjm 
as  relating  to  a  matter  which,  08  the  kiw  Head,  must  be 
taken  to  be  a  matter  of  local  concern  in  Quebec 

In  Dow  v.  Black  (a),  an  Act  of  the  New  Brunswick 
legislature  authorizing  a  levy  to  pay  a  "  bonus  "  to  a  rail- 
way extending  beyond  the  boundaries  of  the  province  was 
upheld  under  this  sub-section. 

In  Hodge  v.  The  Queen  (b),  the  regulation  of  taverns, 
etc.,  was  held  to  fall  within  this  sub-section,  although  in 
the  earlier  case  of  Russell  v.  The  Queen  (c),  the  "  local 
option  "  character  of  the  Canada  Temperance  Act  did  not. 
in  the  opinion  of  the  Committee,  make  that  Act  other  than 
one  for  the  peace,  order  and  good  government  of  Canada. 
falling  within  the  residuary  clause  of  section  91: 

"  The  Act  as  soon  as  it  was  passed  became  a  law  for  the  whole 
Dominion,  and  the  enactment  of  the  first  part,  relating  to  the 
machinery  for  bringing  the  second  part  into  force,  took  effect,  and 
might  be  put  jn  motion  at  once  and  everywhere  within  it. 
The  manner  of  bringing  the  prohibitions  and  penalties  into  force, 
which  parliament  has  thought  fit  to  adopt,  does  not  alter  its- 
general  and  uniform  character.  Parliament  deals  with  the  sub- 
ject as  one  of  general  concern  to  the  Dominion,  upon  which 
uniformity  of  legislation  is  desirable,  and  the  parliament  alone 
can  so  deal  with  it." 

In  Hodge  v.  The  Queen  the  regulations  there  supported 
were  said  not  to  conflict  with  the  Canada  Temperance  Act, 
"  which  was  not  locally  adopted."  In  a  number  of  the 
cases  which  dealt  with  the  question  of  the  power  of  a  pro- 
vincial legislature  to  deal  with  certain  phases  of  the  liquor 
traffic,  dicta  are  to  be  found  to  the  effect  that  the  exercise 
of   regulative   power  falls   within   this   sub-section   as   a 


(a)  L.  R.  6  P.  C.  27-2. 
(6)  9App.  Cm.  117. 
(«)  7App.  Cm.  829. 
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matter  of  "  police"  (d),  for  the  repression  of  disorderly  and 
riotous  conduct  such  as  would  injuriously  affect  local 
morals  and  local  good  government ;  but  there,  can  be  no 
doubt  that  upon  the  adoption  of  the  Canada  Temperance 
Act  all  such  provincial  powers  in  relation  to  that  traffic 
would  be  overborne. 

And  so  as  to  "  nuisances,"  it  was  held  in  Ex  parte 
Pillow  ('■),  that  the  power  of  a  provincial  legislature  to 
pass,  or  to  authorize  a  municipal  body  to  pass,  laws  for 
their  abatement  as  being  injurious  to  the  public  health  of 
the  community,  was  not  in  conflict  with  the  power  of  the 
parliament  of  Canada  to  pass,  as  part  of  ^he  criminal  law 
of  the  Dominion,  a  general  law  as  to  nuisances. 

In  Bennett  v.  The  Pharmaceutical  Association  (/),  it 
was  held  by  Chief  Justice  Dorion  : 

"  The  determining  of  the  age  or  other  qualifications,  required 
by  those  residing  in  the  province  of  Quebec,  to  manage  their  own 
business,  or  to  exercise  certain  professions  or  certain  branches  of 
business  attended  with  danger  or  risk  for  the  public,  are  local 
subjects  in  the  nature  of  internal  police  regulations;  and  in  pass- 
ing laws  upon  those  subjects,  even  if  those  laws  incidentally 
affect  trade  and  commerce,  it  must  be  held  that  this  incidental 
power  is  included  in  the  right  to  deal  with  the  subjects  placed 
especially  under  their  control,  the  exercise  of  which  can  not  be 
considered  to  be  unconstitutional.  The  Pharmacy  Act  of  1875, 
in  so  far  as  this  case  is  concerned,  does  not  regulate  trade  and 
commerce.  It  merely  determined  the  *(«(«»  of  persons  exercising 
the  business  of  chemist  and  druggist.  This  is  a  civil  right 
coming  clearly  within  tha-powers  of  the  local  legislature." 

(if)  See  the  oases  collected  in  the  notes  to  s  91,  b-b,  2,  ante,  p.  .159, 
tt  *(■</.  In  Slavin  v.  Orillin,  the  late  Sir  Wm.  Richards  collects  a  num. 
ber  of  American  authorities  as  to  "police  "  powers. 

(0  27  L.  C.  Jur.  210:  3  Cart.  357.  See  also  Reg.  v.  Wason,  noted 
under  s-«.  Id  j  it  would  support  laws  as  to  "  nuisances  "  as  being  for  the 
protection  of  property  and  civil  rights. 

(/)  1  Dor.  336 ;  2  Cart.  250. 
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It  has  been  held  (g),  by  the  fall  Ooart  of  Queen's  Bench 
of  Manitoba  that  provincial  Acts,  regulating  the  killing  and 
possession  *of  game  at  certain^seasons  of  the  year,  are 
intra  vires.  Mr.  Justice  Killam,  in  delivering  the  judg- 
ment of  the  court,  refers  to  the  action  of  the  Dominion 
parliament  in  not  assuming  to  pass  any  such  laws,  and  to 
their  action  in  placing  among  the  subjects  of  legislation  by 
the  Council  of  the  North- West  Territories  the  subject 
''Game  and  wild  animals,  and  the  protection  thereof; 
venturing  the  opinion  that  the  Dominion  parliament  would 
not  be  likely  to  give  to  jhe  North- West  Council  powers  of 
legislation  mor^  extended  than  those  possessed  by  pro- 
vincial legislatures.  Apart  from  this  consideration,  the 
statutes  were  held  to  fall  within  both  sub-sections  13  and 
16  of  section  92.  The  object  of  such  Acts  is  said  to  be 
"  essentially  local."  "  It  is  to  secure  the  increase,  or  to  pre- 
vent at  any  rate  as  far  as  possible  the  decrease  of  the 
supply  of  game  within  the  province."  Hodge  v.  The 
Queen  is  spoken  of  as  showing  that  a  law  is  considered 
to  be  local  within  the  meaning  of  this  sub-section, 
although  having  operation  throughout  the  whole  of  the 
province,  and  although  the  subject  with  which  it  deals 
may  be  an  important  subject  of  legislation  in  other  pro- 
vinces also ;  and  further,  that  the  sub-section  cannot  be 
confined  in  its  operation  to  local  and  private,  as  dis- 
tinguished from  public  Acts.  The  judgment  discusses  these 
various  matters  in  a  most  instructive  and  interesting  way. 
The  difficulty  we  have  to  contend  with  in  all  these  cases  is 
that  formerly  noted  in  reference  to  Hodge  v.  The  Queen, 
namely,  that  in  scarcely  any  of  them  is  the  legislation  up- 
held under  this  sub-section  alone.  This  is,  of  course,  to  be 
expected,  but  at  the  same  time  it  increases  the  difficulty 


(«/)  Hog.  v.  Robertson,  3  Man.  L.  R.  613.     See  also,  ante,  p.  414  and 
p.  480. 
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one  finds  in  attempting  to  assign  a  limit  to  the  scope  of 
the  sub-section  (gg  l 

Education. 

93.  In  and  for  each  Province  the 
Legislature  mav  exclusively  make  laws 
in  relation  to  Education,  subject  and 
according  to  the  following  provisions : — 

(1)  Nothing   in   any   such   law   shall 

prejudicially  affect  any  right 
or  privilege  with  respect  to 
denominational  schools  which 

any  class  of  persons  have  by 
law  in  the  Province  at  the 
Union  : 

(2)  All   the    powers,   privileges,    and 

duties  at  the  Unien  tJy  law 
conferred  and  imposed  in  Upper 

Canada  on  the  separate  schools 
and  school  trustees  of  the 
Queen's  Koman  Catholic  sub- 
jects shall  be  and  the  same  are 
hereby    extended   to   the   dis- 


[S$    For  cfcfcer  c**e».  *»  C>.  t'±zA  r.  M^bczrot.  4  Ltf»I  Se»*.  *  Cart- 

141.  in  wbd  %z.  Act  of  tL*  Q^ebtc  Ijt^s^vxrt  ^nr^ruzc^ 

(for  deface  .r.  rrAirlr.g  repair*  ai>3  io  tr*r-gffr  tbe  cndf*  to  other*,  trmi 
wpfcc&L  S^  liit  cm*  ir.  -wcaection  with  AUr.-Cec-  c*  Cat.  t.  Aay.- 
<^n-  of  Ox.1..  I>  O.  A-  K.  31.     S**  %jMj  :— 

B«tE.  t.  Xc«r.  2  C*n,  £>7.  «*•«.  p.  Ul : 

Q«irt  t.  E*^.  Vj  g.  C-  E-  *10-  mmU.  p.  i*4  ; 

Aa4  tee  *jtc  ii*  <ca*e»  crater  KCtace  fci.  «t  kctibii  s*  H  aai  U, 
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sentient  schools  of  the  Queen's 
Protestant  and  Roman  Catho- 
lic subjects  in  Quebec: 

(3)  Where  in  any  Province  a  sys- 
tem of  separate  or  dissentient 
schools  exists  by  law  at  the 
Union,  or  is  thereafter  estab- 
lished by  the  Legislature  of 
the  Province,  an  appeal  shall 
lie  to  the  Governor- General  in 
Council  from  any  Act  or  de- 
cision of  any  Provincial  author- 
ity affecting  any  right  or  privi- 
lege of  the  Protestant  or  Roman 
Catholic  minority  of  the  Queen's 
subjects  in  relation  to  Edu- 
cation. 

(4)^!n  -case  any  such  Provincial  law 
as  from  time  to  time  seems  to 
the  Governor- General  in  Coun- 
cil requisite  for  the  due  execu- 
tion of  the  provisions  of  this 
section  is  not  made,  or  in  case 
any  decision  of  the  Governor- 
General  in  Council  on  any  ap- 
peal under  this  section  is  not 
duly  executed  by  the  proper 
Provincial  authority  in  that 
behalf,  then  and  in  every  such 
case,  and  as  far  only  as  the 
circumstances  of  each  case  re- 
quire,the  Parliament  of  Canada 
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may  make  remedial  laws  for 
the  due  execution  of  the  pro- 
visions of  this  section  and  of 
anv  decision  of  the  Governor- 
General  in  Council  under  this 
section. 


In  reference  to  the  position  of  what 
"  separate  "  or  Iei/>niiiat jonal  school*,  it  wS  be  felvrai,:^ 
to  treat  the  entire  object  in  one  place,  for  ah£*;c£i.  *£*r 
position  of  the  provinces  and  territori**  ac*2Ti£i**i  «b» 
Confederatioo  I*  soiL.-ewhat  different  from  that  of  t£*e  jr>- 
vinees,  original  p*rt:e*  to  the  Union,  there  i«  **;• 
ground  comom  v.*  &II  the  provinces  in  connection 
this  question  that  it  z&i^ht  lead  to  undue  repetition  were 
we  to  divide  the  <5i*rfm*ion. 


This  section  fA  with  it*  rats-sections,  wa© 
modified  in  the  c&ne  of  Manitoba,  bat,  a&  we  shall  have 
occasion  to  show,  upon  the  adHiLswon  of  Prince  Edward 
Island  and  British  Columbia,  thi*  section  a*  it  stands  wa&> 
with  other  partr  of  the  R  X.  A.  Aet.  ujade  applkab&e  to 
those  provinces  a>-  :f  they  had  been  originally  parties  to 
the  Union.  The  North -We*t  Territories  are  in  a  *oix»ewhat 
peculiar  position  with  re^^r»i  to  thir  ^e«tio?j  owir^  v> 
the  legislative  vupre«-acy  exercise' J  over  the**:  lerriv.-rie* 
by  the  Dominion  jAriiar/jerit.  Although  t?.ere:  re  we 
deem  it  advisable  V;  treat  the  whole  viv-ect  :r.  ihi-  t*-«*t 
it  will  be  equally  adv;AabJe  to  cornier  the  hat^tt  *.y 
provinces. 

Ot' tori//  '//*//  (jti*lj*':. 

At  the  date  of  '>/;>  Mention  that  p*n  f  ijjt  "Li*t~ 
province  of  Caiia/ia  k:,ov.:j  a*  l,'p|*er  imM*A*>  h-*.:  l  *.  cntz- 
Catholic  separate  v;hooJ  v/astem  et!tabli*h«»:  .y  .ilw — 2*. 
Vic  C  5:   aAn  Act  V/  re>W:  to  Koruari  C*zh,\ix*  ±-  ~7n«- 
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Canada  rtrttmin  righto  in  respect  to  WfMite 
WUb  th*-  political  agitation  which  resulted1  m  the  j 
of  tlii*  Act,  and  the  nbanqtaeot  agitatKOat  far  it 
we  have  of  course  n>-thing  to  do  hem.  Then  i 
upon  the  statute  book  ctf  (old)  Cased*  an  Act  conferring 
ri^'libi  and  privileges  upon  Pnifartanto  and  "coloured 
in  regard  to  the  estahtishment  of  separate  schools. 
The  m-parate  schools  of  the  "coloured  people,-  not  being 
denominational,  are  uot  protected  by  the  RX.A.  AcL  Im- 
mediately prior  to  Confederation  it  was  in  contemplation 
to  pass  an  Art  placing  the  denominational  minorities  of 
wliat  is  now  the  province  of  Quebec  in  the  same  position 
ju>  the  Roman  Catholic  minority  of  the  Cppw  Province,  bat 
lie  Canadian  legislation  b»k  place  Upon  the  subject,  the 
i-ii'I  aimed  at  being  secured  by  sub-section  3  of  this  sectiiai 
{•3,  which  sub-section,  as  it  i.-  applicative  to  only  the  one 
province  of  Quebec,  we  need  not  further  consider,  beyond 
■Kiting  thai  it  puts  the  two  provinces  of  Quebec  and 
Ontario  open  so  much  the  same  footing  that  we  are 
justified  in  dealing  with  these  two  provinces  together. 

Prior  to  Confederation  the  position  of  the  Roman 
Catholic  minority  in  Upper  Canada,  under  the  Roman 
Catholic  Separate  School  Act,  bad  been  considered  in  the 
courts  of  that  part  of  the  province,  and  the  new  taken 
by  those  courts  is  summed  up  in  the  following  extract 
from  the  judgment  of  Hagarty,  CJ.,  in  Free  v.  Mc- 
Hugh  (A): 

"  As  Burns,  J.,  remarked  in  Re  Ridsdale  &  Brash,  22  U.  C. 
Q.  B.  124  :  '  The  legislature  intended  the  provisions  creating  the 
common  school  system,  and  for  working  and  carrying  that  out, 
were  to  be  the  rule,  and  that  all  the  provisions  for  the  separate 
schools  were  only  exceptions  to  the  rule,  and  carved  out  of  it  for 
the  convenience  of  such  separatists  as  availed  themselves  of  the 
provisions  in  their  favor';  and  my  brother Gwynne,  commenting 

(h)  24  U.  C.  C.  P.  tit  p.  20. 
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Iii  Board  of  School  Trustees  v.  Grainger  {/).  Vice- 
Chancellor  Blake  had  to  consider  the  general  effect  of  this 
»ection  9:1  and  its  various  sub-sections.     Shortly  stated,  his 

cb ■> .-■  ■■inn  was  that  provincial  legislatures  have  fall  power  of 
legislation  in  relation  to  education  and  educational  systems 
in  the  province,  including  the  separate  school  system  there- 
in, so  long  as  such  legislation  does  not  offend  against  the 
provisions  of  sub-suction  I,  that  is  to  say.  does  not  , 
oidily  affect  any  right  or  privilege  thereby  protected :  and 
he  refers  to  sub-sections  3  and  4  as  indicative  of  the  expect- 
ations of  the  framers  of  the  B.  N.  A.  Act  that  there  would 
lw  legislation  by  provincial  legislatures  in  relation  to 
denominational  schools.  The  validity  of  such  legislation  is, 
in  a  sense,  recognized  by  the  deliverance  by  the  Divisional 
Court  of  the  Chancery  Division  of  an  opinion  (k)  on  certain 
questions  submitted  to  that  tribunal  as  to  the  effect  to  be 
given  to  certain  clauses  of  the  Assessment  Act  of  Ontario 
working  amendment  of  the  separate  school  law  as  it 
existed  at  the  Union  by  making  more  elaborate  pro- 
vision for  classifying  ratepayers  into  two  classes :  supporters 
of  public,  and  supporters  of  separate,  schools;  although,  we 
should  note,  no  discussion  seems  to  have  taken  place,  and 
no  expression  of  opinion  is  to  be  found  in  the  judgment, 
upon  this  constitutional  question.  The  matter  however 
appears  so  clearly  upon  the  construction  of  the  statute  that, 
so  far  as  we  are  aware,  no  doubt  has  ever  been  expressed  as 
to  the  correctness  of  the  views  enunciated  by  Vice-Chan- 
cellor Blake.     As  put  by  him  in  the  case  we  have  cited: 

1 '  It  would  be  a  most  unfortunate  result  of  this  enactment,  if  it 
were  found  that  it  precluded  the  remedying  defects  in,  or  im- 
proving the  machinery  for,  working  out  the  separate  school 
system.     ...     It  is  therefore  clear  that  the  provincial  legis- 


(k)  In  re  R,  0.  Sep.  Sohooli,  18  0.  B,  606.     See  also  Trustees  of  R.  C. 
Sep.  School  v.  Arthur,  31  0.  R.60. 
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lature  lias  some  power  to  legislate  as  to  denominational  schools ; 
and  it  is  scarcely  possible  to  conceive  a  case  in  which  it  could, 
and  should,  more  proper' y  interfere  than  where,  as  here,  it  ia 
asked  to  remove  an  ambiguity  in  the  working  of  the  Act,  anil  to 
give  to  separate  schools  the  same  class  of  machinery  for  carrying 
on  its  work,  as  is  given  to  the  public  schools — a  machinery 
which,  after  much  thought  and  many  years  experience,  is  found 
to  be  the  best  and  simplest  we  have  yet  had." 

It  has  been  contended  that  owing  to  the  appeal  provided 
for  by  sub-section  3,  and  the  power  given  to  the  parliament 
of  Canada  to  pass  remedial  laws  in  certain  cases,  under 
BUDHBection  4,  the  question  of  the  validity  of  separate  school 
legislation  has  been  entirely  withdrawn  from  the  courts 
out  this  has  been  decisively  negatived  by  the  judgment  of 
the  Judicial  Committee  of  the  Privy  Council  in  Winnipeg 
v.  Barrett  (I),  which  we  shall  have  occasion  to  note  more 
at  length  when  we  come  to  deal  with  the  position  of 
Manitoba  in  reference  to  this  matter  of  separate  schools. 
In  reference  to  this  question  of  appeal,  and  its  effect  upon 
the  jurisdiction  of  the  ordinary  tribunals,  Lord  Macnagh- 
ten  in  delivering  the  judgment  of  the  Committee,  says: 

"  At  the  commencement  of  the  argument  a  doubt  was  sug- 
gested as  to  the  competency  of  the  present  appeal  in  consequence 
of  the  so-called  appeal  to  the  Govern  or- General  in  Council  pro- 
vided by  the  Act.  But  their  Lordships  are  satisfied  that  the 
provisions  of  sub-sections  2  and  8  (w)  do  not  operate  to  with- 
draw such  a  question  as  that  involved  in  the  present  case  from 
the  jurisdiction  of  the  ordinary  tribunals  of  the  country." 

It  devolves  upon  the  courts,  therefore,  in  any  given  case, 
to  decide  whether  or  not  any  provincial  legislation  regarding 
denominational  schools  does,  or  does  not,  " prejudicidQ/y 
afreet  any  right  or  privilege  with  respect  to  denominational 
schools  which  any  class  of  pel-sons  have  by  law  in  the  pro- 
vinces at  the  Union." 


([)  S  Tiraea  L.  R.  745. 

(in)  Sections  3  mid  I  of  the  B.  N.  A.  Act. 
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Nova  Scotia,  New  Brunswick,  Prince  Edward  Inland, 
and  British  Columbia. 

The  affirmance  by  tiie  Privy  Council  (n)  of  the  judg- 
ment of  the  Supremo  Court  of  New  Brunswick,  in  E.i ifMfft 
Remind  (o),  places  the  provinces  above  named  in  the  same 
position  upon  this  question.  All  are  governed  by  the  pro- 
visions of  section  93  and  its  sub- sections,  and  only  in  the 
event  of  the  future  establishment  of  a  system  of  separate 
or  dissentient  schools  by  any  one  of  these  provinces,  can 
their  full  autonomy  in  relation  to  educational  matters  l>e 
interfered  with  by  the  parliament  of  Canada.  In  none 
of  these  provinces  other  than  New  Brunswick  could  the 
claim  to  a  "right  or  privilege"  existing  at  the  time  of 
the  Union  be  as  strongly  supported  as  it  was  hi  the  last- 
named  province ;  and  the  position  of  affairs  there  is  so 
clearly  disclosed  and  the  legal  question  ao  exhaustively 
treated  by  the  judgment  of  Chief  Justice  Ritchie — now  .Sir 
Win,  Ritchie,  Chief  Justice  of  the  Supreme  Court  of  Canada 
—that  we  venture  to  quote  somewhat  fully  from  it : 

"It  is  contended  that  the  rights  and  privileges  of  the  Roman 
Catholic  inhabitants  of  this  province,  as  a  class  of  persons,  have 
been  prejudicially  affected  by  the  Common  Schools  Act,  1871, 
contrary  to  the  provisions  of  sub-section  1  of  section  99  of  the 
B.  N.  A.  Act.  We  have  now  to  determine  whether  any  class  of 
persons  had,  by  law  in  this  province,  any  right  or  privilege 
with  respect  to  denominational  schools  at  the  Union,  which  are 
prejudicially  affected  by  the  Common  Schools  Act  of  1871.  This 
renders  it  necessary  that  we  should,  with  accuracy  and  precision, 
ascertain  exactly  what  the  state  of  the  law  was  with  reference  to 
denominational  schools,  and  the  rights  of  classes  of  persons  in 
respect  thereto,  at  the  Union.  At  that  time,  what  may  fairly 
and  legitimately  be  called  the  common  school  system  of  the 
province  was  carried  on  under  an  Act  passed  in  21  Vic.  (c.  9) 

(«)  See  pott .  • 

(o)  1  Pug.  273;  S  Cart.  145.  For  the  political  turmoil  raised  by  this 
decision,  see  Dom.  See*.  Pap.,  1877,  No.  89. 
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entitled  "  An  Act  relating  to  Parish  Schools."  There  were,  no 
doubt,  at  the  same  time  in  existence,  in  addition  to  the  schools 
established  under  the  Parish  School  Act,  schools  of  an  unques- 
tionably denominational  character,  belonging  to  and  under  the 
immediate  government  and  control  of  particular  denominations, 
and  in  which  there  can  be  no  doubt,  or  it  may  reasonably  be 
inferred,  the  peculiar  doctrines  and  tenets  of  the  denominations 
to  which  they  respectively  belonged  were  exclusively  taught,  and 
therefore  had,  what  may  rightly  be  esteemed,  all  the  characteris- 
tics of  denominational  schools,  pure  and  simple It 

is  obvious  that  there  were  in  existence  at  the  time  of  the  Union, 
and  have  been  ever  since  in  this  province,  apart  from  schools 
established  under  the  Parish  School  Act,  denominational  schools, 
recognized  by  the  legislature,  and  aided  from  the  public  revenues. 
44  But  as  it  is  not  contended  that  the  Common  Schools  Act 
prejudicially  affects  any  right  or  privilege  with  respect  to  these 
schools  which  any  class  of  persons  had  by  law  at  the  Union,  it 
will  be  necessary  to  examine  minutely  and  critically  the  Parish 
School  Act  of  1858,  under  which,  it  is  contended,  'rights  and 
privileges '  existed,  which,  it  is  alleged,  have  been  so  affected.  .  . 
The  Parish  School  Act,  1858,  clearly  contemplated  the  estab- 
lishment throughout  the  province  of  public  common  schools  for 
the  benefit  of  the  inhabitants  of  the  province  generally ;  and  it 
cannot,  we  think,  be  disputed  that  the  governing  bodies  under 
that  Act  were  not,  in  any  one  respect  or  particular,  '  denomina- 
tional.' .  .  .  The  schools  established  under  this  Act  were, 
then,  public  parish  or  district  schools,  not  belonging  to  or  under 
the  control  of  any  particular  denomination ;  neither  had  any  class 
of  persons,  nor  any  one  denomination — whether  Protestant  or 
Catholic — any  rights  or  privileges  in  the  government  or  control 
of  the  schools,  that  did  not  belong  to  every  other  class  or  denom- 
ination, in  fact,  to  every  other  inhabitant  of  the  parish  or  dis- 
trict ;  neither  had  any  one  class  of  persons  or  denomination,  nor 
any  individual,  any  right  or  privilege  to  have  any  peculiar 
religious  doctrines  or  tenets  exclusively  taught  or  taught  at  all, 
in  any  such  school.  What  is  there,  then,  in  this  Act  to  make  a 
school  established  under  it  a  denominational  school,  or  to  give  it 
a  denominational  character  ?      ...      It  has  been  said  that 

Can.  Cox. — 32 
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under  the  Parish  School  Act,  schoola  were  in  fact  established  in 
certain  localities  where  all,  or  a  large  majority,  of  the  ratepayers 
happened  to  belong  to  one  particular  persuasion  in  which  the 
catechisms  of  particular  churches  were  taught,  prayers  peculiar 
to  a  particular  religious  body  were  used,  and  books  inculcating 
the  doctrines,  views,  and  practices  of  a  particular  denomination 
were  used  as  class-books  ;  and  that  these  schools  were  therefore 
denominational,  and  consequently  the  class  of  persons  belonging 
to  any  such  denomination  had  a  legal  right  or  privilege  with 
respect  to  denominational  schools.  Assuming  what  has  been 
alleged  to  have  been  the  case — though  on  this  point  we  have  do 
information  before  us  of  which  we  can  take  judicial  notice — surely 
it  is  begging  the  whole  question.  How  can  the  mere  fact  that, 
in  exceptional  cases,  certain  schools  under  the  I'aiisli  School 
Act.  drawing  provincial  aid,  may  have  been  made,  for  the  time 
being,  with  or  without  the  knowledge  or  sanction  of  the  Board  of 
Education,  denominational,  by  reason  of  the  teacher  instructing 
the  children  exclusively  in  doctrines  of  n.  particular  denomination, 
or  using  the  prayers  or  hooks,  or  daily  teaching  the  catechism 
peculiar  to  such  denomination,  confer  any  legal  right  or  privilege 
on  any  class  of  persons  with  respect  to  denominational  schools, 
or  give  the  denomination  whose  tenets  may  have  been  so  taught 
in  any  such  schools,  rights  and  privileges  other  than  those  pos- 
sessed by  all  and  every  the  humblest  inhabitant  of  the  parish  in 
which  such  schools  existed  free  and  independent  of  all  denomina- 
tional connection  ?  It  is  not  by  what  the  Board  of  Education, 
Superintendent,  Inspectors,  or  Trustees  may  have  done,  or 
allowed  to  be  done  under  the  Act,  nor  is  it  from  the  mode  in 
which  the  principles  of  Chistiauity  may  have  been  actually 
taught  in  one  or  a  hundred  schools  which  may  have  drawn  pub- 
lic money  under  the  Parish  School  Act,  that  the  question  in  a 
legal  view  must  be  determined  ;  we  must  look  to  the  law  as  it 
was  at  the  time  of  the  Union,  and  by  that,  and  that  alone,  be 
governed.  Where,  then,  do  we  find  any  legal  exclusive  right  or 
privilege  conferred  on  any  denomination  to  any  school  estab- 
lished, or  that  might  be  established  under  that  Act;  or  any  right 
or  privilege  conferred  on  any  class  of  persons  to  deal  with  such  a 
school  as  belonging  to  such  persons  as  a  class  or  denomination; 
or  as  being  under  their  control  as  such ;  or  that,  as  a  class,  they 
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1  any  right  to  liave  taught  therein  the  peculiar  doctrines  of 
their  denominatioD  ?  ...  IF,  then,  the  establishment  of 
demjiiii  national  schools,  or  the  teaching  of  denominational  doc- 
trines, was  not  recogni/.ed  or  provided  for  by  the  Act,  and  the 
Roman  Catholics  had  therefore  no  legal  rights,  as  a  class,  to 
claim  any  control  over,  or  to  insist  that  the  doctrines  of  their 
church  should  be  taught  in  all  or  any  schools  under  the  Parish 
School  Act,  how  can  it  be  said  (though,  as  a  matter  of  fact,  such 
doctrines  may  have  been  taught  in  numbers  of  such  schools)  that 
as  a  class  of  persons  they  have  been  prejudicially  affected  in  any 
at  or  privilege  with  respect  lo  '  denominational  schools,' — 
construing  those  words  in  their  ordinary  meaning — because  under 
the  Common  Schools  Act,  lt*71,  it  is  provided  that  the  schools 
shall  be  non-sectarian.  .  .  .  But  it  is  contended  that  the 
declaring  'that  all  schools  conducted  under  the  provisions 
of  this  Act  shall  be  non- sectarian.'  prejudicially  affects  the 
rights  and  privileges  which  the  Roman  Catholics,  as  a  class,  had 
in  the  parish  schools  at  the  time  of  the  Union.  It  cannot  be 
denied  thai  to  the  provincial  legislatures  is  confided  the  exclusive 
right  of  making  laws  in  relation  to  education;  and  that  they, 
tin-1  tin  y  only,  have  the  right  to  establish  a  general  system  of 
education  applicable  to  the  whole  province  and  alt  classes  and 
denominations,  provided  always  they  have  due  regard  to  the 
rights  and  privileges  protected  by  section  93  of  the  B.  N.  A.  Act. 
Now,  what,  in  this  case,  is  the  right  or  privilege  claimed  to  have 
been  prejudicially  affected  ?  Is  it  a  legal  right  or  privilege  that 
could  have  been  put  forward  and  enforced  by  the  Roman  Catho- 
lics, as  a  class,  under  all  circumstances,  and  in  every  parish  or 
common  school  ;  or  is  it  a  legal  right  confined  to  the  Roman 
Catholics  as  a  body  ;  or  does  it  belong  equally  to  all  and  every 
of  the  other  denominations  of  Christians  in  this  province,  and 
capable  by  them  of  enforcement;  or,  on  the  contrary,  was  it  not 
the  mere  possible  chance  of  having  religious  denominational 
teaching  in  certain  schools,  depending  entirely  upon  accidental 
circumstances ;  as,  on  what  might  happen  to  be  the  religious 
views  of  the  majority  in  a  parish,  and  then  on  the  accidental 
result  of  the  election  of  trustees  and  school  committees,  and  on 
the  views  of  the  parties  so  elected  as  to  religious  denominational 
teaching,    and    their   willingness  to    permit    it    in    the    schools 
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(admitting  tliat  the  trustees  or  committee  lind  any  discretion  u 
the  matter,  which  is  more  than  doubtful);  was  it  not  nl*> 
dependent  on  the  Board  of  Education  who  had  the  gem'rnl  rnn- 
trolling  power  ?  If  depending  on  circumstances  such  n=  the'*?, 
bow  can  it  be  considered  such  a  legal  right  as  could  have  been 
contemplated  by  the  Imperial  parliament  in  passing  the  08rd 
section  of  the  B.  N.  A.  Act?  Where  is  there  anything  that  can, 
with  any  propriety,  be  termed  a.  legal  right  ?  Surely  the  legisla- 
ture must  have  intended  to  deal  with  legal  rights  and  privileges, 
How  is  it  to  he  defined  ? — How  enforced  ?  " 

It  should  be  Doted  that  all  the  members  of  the.  court 
concurred  in  upholding  the  constitutionality  of  the  Act, 
and  thin  judgment  was  upheld  (in  another  ease)  UjWi 
appeal  to  the  Judicial  Committee  of  the  Privy  Council — 
Mailer  v,  Portland  (;i) — the  judgment  "f  tin-  Cummitt^ 
being  delivered  without  calling  upon  the  respondents.  It 
simply  expressed  concurrence  in  the  views  *>f  the  New 
Brunswick  Supreme  Court. 

Multiloba. 
Tbia  province  became  part  of  the  Dominion  in  1870, 
and  by  what  ia  popularly  known  as  the  Manitoba  Act 
(33  Vic.  c.  3,  Dom.),  the  power  of  the  provincial  legislature 
in  reference  to  education  is  defined : 

t^taing™  ^2.  *n  an<*  for  tue  Provmce>  the  said  Legislature 

f'c'to8  *™t  ma^  exclusively  make  Laws  in  relation  to  Education, 
provision*      subject  and  according  to  the  following  provisions  :— 

(1)  Nothing  in  any  such  Law  shall  prejudicially 
affect  any  right  or  privilege  with  respect  to  Denomi- 
national Schools  which  any  class  of  persons  have  by 
Law  or  practice  in  the  Province  at  the  Union  : 

(2)  An  appeal  shall  lie  to  the  Governor -General 
in  Council  from  any  Act  or  decision  of  the  Legisla- 
ture of  the  Province,  or  of  any  Provincial  Authority, 
affecting  any  right  or  privilege  of  the  Protestant  or 
Roman  Catholic  minority  of  the  Queen's  subjects  in 
relation  to  Education : 

(p)  2  Cart.  486  (n), 
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(3)  In  case  any  such  Provincial  Law,  as  from  {^JJJJ^  ^ 
time  to  time  seems  to  the  Governor  General  inCoun-  Kflwwl 
cil  requisite  for  the  due  execution  of  the  provisions 
of  this  section,  is  not  made,  or  in  ease  any  decision 
of  the  Governor- G en eral  in  Council  on  any  appeal 
under  this  section  is  not  duly  executed  by  the 
proper  Provincial  Authority  in  that  behalf,  then,  and 
in  every  such  case,  and  as  far  only  as  the  circum- 
stances of  each  case  require,  the  Parliament  of  Can- 
ada may  make  remedial  Laws  for  the  due  execution 
of  the  provisions  of  this  section,  and  of  any  decision 
of  the  Governor-General  in  Council  under  tins 
suction. 

So  far  as  affeeta  the  general  question,  we  need  haw  only 
point  out  that  one  important  distinction  ('/(to  be  ilrawn 
between  this  section  and  section  OS  of  the  B.  N  A.  .-Wi,  and 
rte  sub-sections,  is  in  the  insertion  of  the  woraVor  practios," 
after  the  word  "law™  in  rob-section  I.  Tha  Insertion  of 
these  words  rendered  necessary  an  inquiry  into  the  nature 
of  the  school  system  existing  in  the  province  of  Manitoba 
at  the  time  when  that  province  I ame  part  of  the  Domin- 
ion. The  whole  matter  in  thus  discussed,  ami  disposed  nf 
by  the  Judicial  Committee  of  the  Privy  Council  in  the  two 
eases  of  Winnipeg  v.  Barrett,  and  Winnipeg  v,  Logan, '-  ton 
referred  to; 

"  These  two  appeals  were  heard  together.  In  the  one  case 
the  City  of  Winnipeg  appeals,  bom  a  judgment  of  the  Supreme 
Court  of  Canada  in.  nnrainga  judgment  of  tha  Goartof  Queen's 
Bench  for  Manitoba,  and  in  the  oilier  from  a  tmliHrfjiient  judg- 
ment of  tin.1  Court  of  Queen's  Benefa  for  Uanlloha,  following  the 
judgment  of  the  Supreme  Court.  *Jh>  judgment  ■  BJtdac  appeal 
quashed  certain  by-laws  of  tin-  City  of  Winnipeg,  which  author- 
ized assessments  for  school  purpiHM-->i  in  pur»tiauce  of  the  Pabtlfl 
Schools  Act,  1890,  a  statute  of  Manitoba  to  which  Roman 
Catholics  and  members  of  the  Church  of  England  alike  take 
exception . 

(i(|  Another  cqutlly  imiurUut  one  will  be  fooi*l  noted  patt. 
I      K.  (7*. 
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"  Sub-sections  1,  2  and  3  of  section  22  of  the  Manitc 
1870,  differ  but  slightly  from  the  corresponding 
section  03  of  the  British  North  America  Act,  [8 
important  difference  is  that  iu  the  Manitoba  Act.  in  sub-a- 
1 ,  the  words  '  by  law '  are  followed  by  the  words  ■  or  pmetii 
which  do  not  occur  in  the  corresponding  passage  in  the  Brtti: 
North  America  Act,  18U7.     These  words  were  no  daunt  intr 
duced  to  meet  the  special  case  of  a  country  which  had  not  as  y 
enjoyed  (he  security  of  laws  properly  so  called.     It  is  not, 
haps,  very  easy  to  define  precisely  tin'  meaning  of  such  u 
sionas  '  having  a  right  or  privilege  by  practice.'   But  the  abject  ;:i 
the  enactment  is  tolerably  clear.     Evidently  the  word  'practice 
is  not  to  be  construed  us  equivalent  to  '  custom  having  the  f 
of  law.'      Their  Lordships  are  convinced  that  it  must  haw  '•- 
tin'  intention  of  the  legislature  to  preserve  every  legal  right  I 
privilege  and  every  benefit  or  advantage  in  the  nature  o 
or  privilege,  with  respect  to  denominational  schools  which  i 
class  of  persons  practically  enjoyed  at  the  time  of  I 

"  What,  then,  was  the  state  of  things  when  Manitohs  * 
admitted  to  the  Union  ?    On  this  point  there  is  no  dispute, 
is  agreed  that  there  was  no  law  or  regulation  or  ordinance  wit 
respect  to  education  in  force  at  tin'  time,     There  were  there 
no  rights  or  privileges  with  respect  to  denominational  sclux 
existing  by  law.     The  practice  which  prevailed  in  Manito 
before  the  Union  is  also  a  matter  on  which  all  parties  a 
The  statement  on  the  subject  by  Archhishnp  Tache,  the  Rom 
Catholic  archbishop  of  St.  Boniface,  who  has  giv. 
Barrett's  case,  lias  been  accepted   as  accurate  and  complel 
'  There  existed,'  he  says,  'in  the  territory  now  constituting  g 
province  of  Manitoba  a  number  of  effective  schools  for  childre 
These  schools  were  denominational  schools,  some  of  ther 
regulated  and  controlled  by   the  Roman  Catholic  Church,  and 
others  by  various  Protestant  denominations.     The  mean; 
sary  for  the  support  of  Roman  Catholic  schools  were  supplied,  to 
some  extent,  by  school  fees,  paid  by  some  of  the  parents  of  t 
children  who  attended  the  schools,  arid  the'  rest  were  paid  out  o 
the  funds  of  the  church  contributed  by  its  members.     Di 
the  period  referred  to   Roman  Catholics  had  no  interest  i 
control  over  the  schools  of  the  Protestant  denominations. 
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the  members  of  the  Protestant  denominations  bad  no  interest  in 
or  control  over  the  schools  of  the  Roman  Catholics.  There  were 
no  public  schools  in  the  sense  of  state  schools.  The  members  of 
the  Roman  Catholic  Church  supported  the  schools  of  their  own 
Church  for  the  benefit  of  the  Rom*n  Catholic  children  and  were 
not  under  obligation  to  and  did  not  contribute  to  the  support  of 
any  other  schools.'  Now,  if  the  state  of  things  which  the  arch- 
bishop describes  as  existing  before  the  Union  had  been  a  system 
established  by  law,  what  would  have  been  the  rights  find  privi- 
the  Roman  Catholics  with  respect  to  denominational 
schools?  They  would  have  had  by  law  the  right  to  establish 
schools  at  their  own  expense,  to  maintain  their  schools  by  school 
fees  or  voluntary  contributions,  and  to  conduct  them  in  accord- 
ance with  their  own  religious  tenets.  Every  other  religious 
body  which  was  engaged  in  a  simitar  work  at  the  time  of  the 
Union  would  have  had  precisely  the  same  right  with  respect  to- 
their  denominational  schools.  Possibly  this  right,  if  it  had 
been  defined  or  recognized  by  positive  enactment,  might  have 
had  attached  to  it,  as  a  necessary  or  appropriate  incident,  the 
right  of  exemption  from  any  contribution  under  any  circum- 
stances to  schools  of  a  different  denomination.  But,  in  their 
Lordships'  opinion,  it  would  be  going  much  too  far  to  hold  that 
the  establishment  of  a  national  system  of  education  upon  an 
unsectarian  basis  is  so  inconsistent  with  the  right  to  set  np  and 
intain  denominational  schools  that  the  two  things  cannot 
i  together,  or  that  the  existence  of  the  one  necessarily 
)Hea  or  involves  immunity  from  taxation  for  the  purpose  of 
3  other.  It  has  been  objected  that  if  the  rights  of  Roman 
Catholics,  and  of  other  religious  bodies,  in  respect  of  their  de- 
nominational schools,  are  to  be  so  strictly  measured  and  limited 
by  the  practice  which  actually  prevailed  at  the  time  of  the  Union, 
i  bo  reduced  to  the  condition  of  a  'natural  right'  which 
'does  not  want  any  legislation  to  protect  it.'  Such  a  right,  it 
was  said,  cannot  be  called  a  privilege  in  any  proper  sense  of  the 
word.  If  that  be  so,  the  only  result  is  that  the  protection  which 
ih"  Act  purports  to  extend  to  rights  and  privileges  existing  'by 
pnfitiee'  has  no  more  operation  than  the  protection  which  it 
purports  to  afford  to  rights  and  privileges  existing  'by 
law.'      It  can  hardly  Ue  contended  that,  in  order  to  givi 
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stantial  operation  and  effect  to  a  saving  clause  expressed  i 
general  terms,  it  is  incumbent  upon  tbe  court  to  discover  privi- 
leges which  are  not  apparent  of  themselves,  or  to  ascribe  dis- 
tinctive and  peculiar  features  to  rights  which  seem  to  be  of  such 
a  common  type  as  not  to  deserve  special  notice  or  require 
special  protection. 

"  Manitoba  having  been  constituted  a  province  of  the  Dominion 
in  1H70,  tbe  provincial  legislature  lost  no  time  in  dealing  with 
the  question  of  education.  In  1S71  a  law  was  passed  which 
established  a  system  of  denominational  education  in  the  common 
schools,  as  they  were  then  called.  A  board  of  education  was 
formed,  which  was  to  be  divided  into  two  sections,  Protestant 
imd  Roman  Catholic.  Each  section  was  to  have  under  its  con- 
trol and  management  the  discipline  of  the  schools  of  the  section. 
Under  tbe  Manitoba  Act  the  province  had  been  divided  into 
twenty-four  electoral  divisions,  for  the  pvirpose  of  electing  mem- 
bers to  aeiTfl  in  the  Legislative  Assembly.  l!y  the  &0t  of  1871 
each  electoral  division  was  constituted  a  school  district,  in  the 
first  instance.  Twelve  electoral  divisions,  'comprising  mainly 
a  Protestant  population,'  were  to  be  considered  Protestant  school 
districts;  twelve,  '  comprising-  mainly  a  Roman  Catholic  popu- 
lation,' were  to  be  considered  Roman  Catholic  school  districts. 
Without  the  special  sanction  of  the  section  there  was  not  to  be 
more  than  one  school  in  any  school  district.  The  male  inhabi- 
tants of  each  school  district,  assembled  at  an  annual  meeting, 
were  to  decide  in  what  manner  they  should  raise  their  contribu- 
tions towards  the  support  of  the  school,  in  addition  to  what  was 
derived  from  public  funds.  It  is,  perhaps,  not  out  of  place  to 
observe  that  one  of  the  modes  prescribed  was  '  assessment  on 
the  property  of  the  school  district,'  which  must  have  involved, 
in  some  cases  at  any  rate,  an  assessment  on  Roman  Catholics 
for  the  support  of  a  Protestant  school,  and  an  assessment  on  Pro- 
testants for  the  support  of  a  Roman  Catholic  school.  In  the 
event  of  an  assessment  there  was  no  provision  for  exception, 
except  in  the  case  of  the  father  or  guardian  of  a  school  child — a 
Protestant  in  a  Roman  Catholic  school  district  or  a  Roman 
Catholic  in  a  Protestant  school  district — who  might  escape  by 
sending  the  child  to  the  school  of  the  nearest  district  of  the  other 
section  and  contributing  to  it  an  amount  equal  to  what  he  would 
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Lave  paid  if  he  had  belonged  to  that  district.     The  laws  relating 
to  education  were  modified  from  time  to  time,  but  the  system  of 
denominational  education  was  maintained   in  full  vigor  until 
1890.     An  Act  passed  in  1881,  following  an  Act  of  1875,  pro- 
vided among  other  things  that  the  establishment  of  a  school 
district  of  one  denomination  should  not  prevent  the  establish- 
ment of  a  school  district  of  the  other  denomination  in  the  same 
place,  and  that  a  Protestant  and  a  Roman  Catholic  district  might 
include  the  same  territory  in  whole  or  in  part.     From  the  year 
1876  until  1890  enactments  were  in  force  declaring  that  in  no 
<case  should  a  Protestant  ratepayer  be  obliged  to  pay  for  a  Roman 
Catholic  school  or  a  Roman  Catholic  ratepayer  for  a  Protestant 
school.     In  1890  the  policy  of  the  last  nineteen  years  was  re- 
versed, and  the  denominational  system  of  public  education  was 
entirely  swept  away.     Two  Acts  in  relation  to  education  were 
passed.     The  first  (58  Vic.  c.  87)  established  a  department  of 
education  and  a  board  consisting  of  seven  members,  known  as 
the  'Advisory  Board.'     Four  members  of  the  board  were  to  be 
appointed  by  the  department  of  education,  two  were  to  be  elected 
by  the  public  and  high  school  teachers,  and  the  seventh  member 
was  to  be  appointed  by  the  University  Council.     One  of  the 
powers  of  the  Advisory  Board  was  to  prescribe  the  forms  of 
religious  exercises  to  be  used  in  the  schools.  The  Public  Schools 
Act,  1890  (58  Vic.  c.  88),  enacted  that  all  Protestant  and  Roman 
Catholic  school  districts  should  be  subjected  to  the  provisions  of 
the  Act,  and  that  all  public  schools  should  be  free  schools.    The 
provisions  of  the  Act  with  regard  to  religious  exercises  are  as 
follows  : — *  (6)  Religious  exercises  in  the  public  schools  shall  be 
conducted  according  to  the  regulations  of  the  Advisory  Board. 
The  time  for  such  religious  exercises  shall  be  just  before  the 
closing  hour  in  the  afternoon.     In  case  the  parent  or  guardian 
of  any  pupil  notifies  the  teacher  that  he  does  not  wish  such  pupil 
to  attend  such  religious  exercises,  then  such  pupil  shall  be  dis- 
missed before  such  religious  exercises  shall  take  place.     (7)  Re- 
ligious exercises  shall  be  held  in  a  public  school  entirely  at  the 
option  of  the  school  trustees  for  the  district,  and,  upon  receiving 
authority  from  the  trustees,  it  shall  be  the  duty  of  the  teachers 
to  hold  such  religious  exercises.     (8)  The  public  schools  shall 
be  entirely  non-sectarian,  and  no  religious  exercises  shall  be 
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allowed  therein  except  as  above  provided.'  The  Act  then  pro- 
vides for  tlio  formation,  alteration,  and  union  of  school  districts, 
for  the  election  of  school  trustees,  and  for  levying  a  rale  on  tho 
taxable  property  in  each  school  district  for  school  purposes.  In 
cities  the  municipal  council  is  reqaired  to  levy  and  collect  upon 
the  taxable  property  within  the  municipality  such  sum 
school  trustees  may  require  for  school  purposes.  A  portion  of 
the  legislative  grant  for  educational  purposes  is  allotted  to  public 
schools  ;  but  it  is  provided  that  any  school  not  conducted  accord- 
ing to  all  the  provisions  of  the  Act,  or  any  Act  in  force  for  the 
time  being,  or  the  regulations  of  the  Department  of  Education,  or 
the  Advisory  Board,  shall  not  be  deemed  a  public  school 
the  meaning  of  the  law  and  shall  not  participate  in  tlie  legisla- 
tive grant.  Section  141  provides  that  no  teacher  shall  use  or 
permit  to  be  used  as  text  books  any  books  except  such  its  are 
authorised  by  the  Advisory  Board,  and  that  no  portion  of  the 
legislative  grant  shall  be  paid  to  any  school  in  which  unauthor- 
ised books  are  used.  Then  there  are  two  sections  (178  and  179) 
which  call  for  a  passing  notice,  because,  owing  apparently  to 
some  misapprehension,  they  are  spoken  of  in  ono  of  the  judg- 
ments under  appeal  as  if  their  ell'ect  was  to  confiscate  Roman 
Catholic  property.  They  apply  to  cases  where  the  same  territory 
was  covered  by  a  Protestant  school  district  and  by  a  Roman 
Catholic  school  district.  In  such  a  case  Roman  Catholics  were 
really  placed  in  a  better  position  than  Protestants.  Certain  ex- 
emptions were  to  be  made  in  their  favor  if  the  assets  of  their 
district  exceeded  its  liabilities,  or  if  tho  liabilities  of  the  Pro- 
testant school  district  exceeded  its  assets.  But  no  correspontlmg- 
exemptions  were  to  be  made  in  the  case  of  Protestants. 

"  Such  being  tho  main  provisions  of  the  Public  Bono 
1890,  their  Lordships  have  to  determine  whether  that  Act  pre- 
judicially affects  any  right  or  privilege  with  respect  to  denomi- 
national schools  which  any  class  of  persons  had  by  law  or  prac- 
tice in  the  province  at  the  Union.     Xiitirithxtiintlinti  tU. 
School*  An,  1890,   Roman  Catholic*  ami  member*  of  *wi 
rtiiiJWUM  lioih/  in  Munii'i!;t,iiv  !'•■■■  m  mtabli*h  •■'■ 
province;  they  are  free  to  maintain  thrir  tehnoi 
voluntary  nuhneriptions ;  they  art  free  [o  contluct  '■'■ 
ing  u>  their  oirn  relujwiu  tenets  without  muUstation  or  tnl  ■ 
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,Vo  •■hilit  it  •  "»!/'<  It  A  to  attend  n  public  KhoeL  No  special  advan- 
tage other  than  the  advantage  of  a  free  education  in  schools  con- 
ducted under  public  management  ia  held  oat  to  those  who  do 
attend,  But  then  it  is  said  that  it  is  impossible  for  Roman 
Cmholies  or  for  members  of  the  Church  of  England  (if  their 
views  are  correctly  represented  by  the  bishop  of  Rupert's  Lajid, 
who  baa  given  evidence  in  Logan'a  case)  to  send  their  children 
to  public  schools  where  the  education  is  not  .superintended  and 
directed  by  the  authorities  of  their  church,  and  that  therefore 
Roman  Catholics  and  members  of  the  Church  of  England  who 
are  taxed  for  public  schools,  and  at  the  game  time  feel  themselves 
compelled  to  support  their  own  schools,  are  in  a  leas  favourable 
position  tban  those  who  can  take  advantage  of  the  free  education 
provided  by  the  Act  of  1890.  That  may  be  so.  But  what  right 
or  privilege  is  violated  or  prejudicially  affected  by  the  law?  It 
is  not  the  law  that  is  in  fault;  it  is  owing  to  religious  convictions, 
which  everybody  must  respect,  and  to  the  teaching  of  their 
church,  that  Roman  Catholics  and  the  members  of  the  Church 
of  England  find  themselves  unable  to  partake  of  advantages 
which  the  law  offers  to  ail  alike. 

'•  Their  Lordships  are  sensible  of  the  weight  which  must 
attach  to  the  unanimous  decision  of  the  Supreme  Court.  They 
have  anxiously  considered  the  able  and  elaborate  judgments  by 
which  that  decision  has  been  supported.  But  they  are  unable  to 
agree  with  the  opinion  which  the  learned  Judges  of  the  Supreme 
Court  have  expressed  as  to  the  rights  and  privileges  of  Roman 
Catholics  m  Manitoba  at  the  time  of  the  Union.  They  doubt 
whether  it  is  permissible  to  refer  to  tbe  course  of  legislation 
between  1871  and  1890,  as  a  means  of  throwing  light  on  the 
previous  practice  or  on  the  construction  of  the  saving  clause  in 
lbs  Manitoba  Act.  They  cannot  assent  to  the  view,  which 
seenis  to  be  indicated  by  one  of  the  members  of  the  Supreme 
Court,  that  public  schools  under  the  Act  of  1800  are  in  reality 
Protestant  schools.  The  legislature  has  declared  in  so  many 
Words  that  the  public  schools  shall  be  entirely  unsectarian,  and 
that  is  earned  oat   throughout  the  Act." 

Ia  a  sense  this  decision  haa  no  reference  to  the  other 
provinces  "r  to  the  North-West  Territories.  So  Ear  u  Mi.u- 
itobaakme-is  concerned,  il  decisive!}  disposes  of  (J 
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tion.  The  Manitoba  Act,  1870,  was  afterwards  continued 
liy  Imperial  legislation,  and  put  beyond  the  legislative  com- 
petence of  the  Dominion  parliament  to  alter  it  in  any 
particular:  ami  the  time  within  which  the  Manitoba  Schonl 
Act  might  have  teen  disallowed  by  the  Governor-General 
in  Council  has  long  since  expired. 

In  view,  however,  of  thin  decision  much  discussion  has 
takes  place  in  reference  to  the  powers  of  the  Governor- 
General  in  Council  umler  sub-section  3,  ami  of  the  parlia- 
ment of  Canada  umler  sub-section  4.  So  far  as  the  province 
of  Manitoba  is  concerned,  it  is  to  be  noticed,  that  the  open- 
ing clause  <>f  sub-section  3  of  section  03  of  the  B.  N.  A.  Act 
is  not  contained  in  the  corresponding  sub-section  of  the 
Manitoba  Act,  1870,  and,  therefore,  the  fact  that,  since  its 
admission  to  the  Dominion,  there  has  been  legislation  in 
that  prnvinee  which  might  be  contended  to  have  established 
a  system  of  separate  schools  there,  can  have  no  bearing 
upon  this  question.  As  to  that  province  the  pronounce- 
ment of  the  Privy  Council  is  decisive,  that  the  Manitoba 
Public  Schools  Act  does  not  affect,  prejudicially  or  other- 
wise, any  right  or  privilege  protected  by  section  22  of  the 
Manitoba  Act,  1870. 

It  may  not,  however,  be  out  of  place  to  consider  the 
position  of  all  the  provinces  in  reference  to  this  matter  of 
an  appeal  to  the  Governor-General  in  Council,  and  of  the 
power  of  the  Dominion  parliament  to  pass  "  remedial "  laws. 
The  provision  as  to  an  appeal  to  the  Govern  or- General  in 
Council  is  a  very  peculiar  one,  because  no  provision 
whatever  is  made  for  the  enforcement  of  the  decision  of  the 
Dominion  executive,  otherwise  than  by  legislation  by  the 
Dominion  parliament  under  sub-section  4.  The  language 
of  the  Committee,  in  Barrett  v.  Winnipeg,  leads  one  to  infer 
that,  in  their  opinion,  the  functions  of  the  Governor-General 
in  Council  are  not  of  a  judicial  character,  that  is  to  say, 
that  it  does  not  properly  devolve  upon  the  Dominion  execu- 
tive to  consider  the  constitutionality  of  provincial  enact- 
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.'■■in-    or  "f  the  decision   of  the   "provincial  authority*" 

:■  linn  may  be  taken  to  me- ntioned  in  the  suh- 

The  appeal,  therefore,  would  seem  to  be  Limited 
to  tupervising   and   suggesting   alterations   to    provincial 

enaol nta    "affecting  any  right  or  privilege  of  the  Pro- 

r,  -itiint  or  Roman  Catholic  minority  of  the  Queen's  subjects, 

tioo    i"  education."       In  the  event  of    the    ruling, 

decision,  or  whatever  it  may  be  called,  of  the  Dominion 

■    not    being  duly   executed    by    the    provincial 

authorities,  tin:  priivitiimisof  siili-section  4,  may  1"-  invoked. 

Bui    '■■   i  condition  precedent  to  any  right  to  interfere  with 

..'!  !■  l;  isl.iti-  hi   inn.'  must.  1>.-  jilil(.'  t'i  predicate  that  in 

iuce  i  ■■■"■'■■  i  »;■■  i  tin  ■!■■ '  ■:■■  i.-stsany  "right  or  privilege'' 

.    by  the  Protestant  or  Roman  Catholic  minority  in 

Mich    province    ami    that    tin-    [ini\'inri:i]    It'^islatinii    r  .in- 

plained  ol  aflccta  such  right  or  privilege,     It  La  to  !"■  noted 

thai    the  word  'prejudicially'  does  not  occur  in  this  sub- 

BeetktD    and  this  bears  out  the  view   for  which  we  have 

been   contending,   that  interference   on   the   part  of   the 

i  I iiii.in  authorities  can  properly  take  place  only  in  con- 

with    valid     pros  incial     legislation.     Legislation 

\vtlly   affecting   such    right  or   privilege   is   void. 

Legislation  affecting  it  otherv.  ise  than  prejudicially  in  valid, 

but  may   be  clumsy  and   unworkable.     Such  defects  the 

pai  luuneni  of  I  Canada  can  remedy. 

We  have  attempted  in  a  former  place  to  summarize  the 

ii   )  |irivi]r;jc.s  i.-njnyvil  \>y  the  religions  minorities  of 

,;,.|  Quebec  and,  as  to  the  other  provinces,  the  posi- 

i would  seem  to  be,  at  best— from  the  separatist  stand- 

tliat  indicated  in  the  judgment  of  the  Privy  Council 
Barrett,  although,  perhaps,  it  is  matter  of 

■  hether  the  rights  and  privileges  there  enu rated 

exist  to  their  full  extent  in  tin.'  other  pro- 

iu    fact,     the    judgment    in    Ex    parte    Renaud 

as  we   have  seen,  in   tin-  Privy  Council)  ("."-ins  to 

Dial  in  the  prov  inces  other  than  Ontario,  Quebec 

itolw    religious  denominations  have  no  "right  or 
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privilege"  by  law  in  respect  to  education,  within  the  mean- 
ing of,  and  requiring  the  protection  of,  the  various  sub- 
sections of  section  93.  The  question  which  suggests  itself 
aa  doubtful  is  as  to  the  power  to  entirely  prohibit  denom- 
inational schools,  or,  in  other  words,  to  compel  universal 
attendance  at  state  schools. 

The  North-  West  Territories. 

The  parliament  of  Canada  having  power  (subject  always 
to  the  paramount  legislative  supremacy  of  the  Imperial 
parliament)  to  pass  laws  for  the  "peace,  order  and  good 
government"  of  these  territories,  not.  as  yet  elevated  to  pro- 
vincial dignity  (si,  the  position  of  affairs  there  is  as  yet 
embryonic.  In  respect  to  educational  matters,  the  powers 
of  the  Legislative  Assembly  are  at  present  circumscribed, 
as  will  appear  from  the  following  section  of  the  North-West 
Tomfairiee  Act— R.  S.  C,  c.  50. 

H.  The  Lieutenant-Governor  in  Council  (i)  shall  pass  all 
necessary  ordinances  in  respect  to  education ;  but  it  shall 
therein  always  be  provided,  that  a  majority  of  the  ratepayers  of 
any  district  or  portion  of  the  Territories,  or  of  any  less  portion 
or  sub-division  thereof,  by  whatever  came  the  same  is  known, 
may  establish  such  schools  therein  as  they  think  fit,  and  make 
the  necessary  assessment  and  collection  of  rates  therefor ;  and 
also  that  the  minority  of  the  ratepayers  therein,  whether  Protes- 
tant or  Roman  Catholic,  may  establish  separate  schools  therein 
—and  in  such  case,  the  ratepayers  establishing  such  Protestant 
or  Roman  Catholic  separate  schools  shall  be  liable  only  to 
assessments  of  such  rates  as  they  impose  upon  themselves  in 
respect  thereof : 

2.  The  power  to  pass  ordinances,  conferred  upon  the  Lieu- 
tenant-Governor by  this  section  is  hereby  declared  to  have  been 
vested  in  him  from  the  seventh  day  of  May,  1880. 

(«)  See  ante,  p.  347.  The  position  of  these  Territories  will  be  dealt 
with  more  at  length  in  Fart  IV. 

(()  Now  the  Legislative  Assembly.     See  poll. 
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It  is  much  to  be  hoped  that  when  (as  will  doubtless 
soon  be  the  case)  new  provinces  are  erected  in  these  Terri- 
tories, they  will  be  given  full  control  of  educational 
matters.  In  expressing  this  hope  we  perhaps  "  travel 
beyond  the  record." 

Uniformity   of  Laics   in   Ontario,  Xova 
Scotia  and  Xeiv  Brunswick. 

94.  Notwithstanding  anything  in  this  K£,: 
Act,  the  Parliament  of  Canada  may  make  Ih^i^"1 
provision  for  the  uniformity  of  all  or  any 
of  the  laws  relative  to  property  and  civil 
rights  in  Ontario,  Xova  Scotia  and  New 
Brunswick,  and  of  the  procedure  of  all 
or  any  of  the  Courts  in  those  three  Pro- 
vinces ;  and  from  and  after  the  passing 
of  any  Act  in  that  behalf  the  power  of 
the  Parliament  of  Canada  to  make  laws 
in  relation  to  any  matter  comprised  in 
any  such  Act  shall,  notwithstanding  any- 
thing in  this  Act,  be  unrestricted;  but  any 
Act  of  the  Parliament  of  Canada  making 
provision  for  such  uniformity  shall  not 
have  effect  in  anv  Province  unless  and 
until  it  is  adopted  and  enacted  as  law 
by  the  Legislature  thereof. 

Nothing  has  ever  been  done  toward  carrying  out  this 
idea.  The  only  use  to  which  the  section  has  been  put  has 
been  in  utilizing  the  expression  "property  and  civil  rights" 
which  occurs  in  it  as  a  key  to  the  interpretation  of  the 
same  term  in  sub-section  13  of  section  92.  The  passage  in 
Citizens  v.  Parsons  is  quoted  at  length  in  the  notes  to  that 
sub-flection. 
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Aijriciilt)iri:  and  Iinmiijrdfion. 

SmSSrS"1         95.  In  each  Province  the  Legislature 

r^lrl'-n',;."     may  make  laws  in  relation  to  Agriculture. 

Aitncuilitni,       -         '  ,  ii  -  ,  »  . 

K  in  the  Province,  and  to  Immigration  into 

the  Province ;   and  it  is  hereby  declared 

that  the  Parliament  of  Canada  may  from 
time  to  time  make  laws  in  relation  to 
Agriculture  in  all  or  any  of  the  Provinces, 
and  to  Immigration  into  all  or  any  of  the 
Provinces;  and  any  law  of  the  Legislature 
of  a  Province  relative  tu  Agriculture  or  to 
Immigration  shall  have  effect  in  and  for 
the  Province  as  long  and  as  far  only  as  it 
in  not  repugnant  to  any  Act  of  the  Parlia- 
ment of  Canada. 
See  avte.  p.  21.5,  as  to  the  bearing  of  this  section  on  &• 
general  question  of  "concurrent"  powers. 


VII. — Judicature. 

ofKagS.™*  96.  The  Governor- General  shall  ap- 
point the  Judges  of  the  Superior,  District, 
and  County  Courts  in  each  Province,  ex- 
cept those  of  the  Courts  of  Probate  in 
Nova  Scotia  and  New  Brunswick. 

KS^Tq*1  97.  Until  the  laws    relative  to  pro- 

"  *""'  c'  perty  and  civil  rights  in  Ontario,  Nova 
Scotia,  and  New  Brunswick,  and  the  pro- 
cedure of  the  Courts  in  those  Provinces, 
are  made  uniform,  the  Judges  of  the 
Courts  of  those  Provinces  appointed  by 
the   Governor-General    shall  be   selected 
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from  the  respective  Bars  of  those  Pro- 
vinces. 

98.  The  Judges    of    the   Courts   offt&gg1* 
Quebec  shall  be  selected  from  the  Bar  of Ql"    ' 
that  Province. 

99.  The    Judges   of    the   Superior  SEE  " 
Courts    shall    hold    office    timing    good  i'."?iCcoi?rw. 
behaviour,  but  shall  be  removable  by  the 
Governor- General  on  address  of  the  Sm 

ate  and  House  of  Commons. 

100.  The    salaries,   allowances,   and  ^jtSji,**-' 
pensions  of  the  Judges  of  the  Superior, 
District,  and  County  Courts  (except  the 
Courts  of  Probate  in  Nova  Scotia  and 

New  Brunswick),  and  of  the  Admiralty 
Courts  in  cases  where  the  Judges  thereof 
are  for  the  time  being  paid  by  salary, 
shall  be  fixed  and  provided  by  the  Parlia- 
ment of  Canada. 

"  J-vuliaiiwre." — We  have  already  devoted  >  chapter  u- 
a  djeetusion  of  our  judicial  system  (a),  and  it  remains  doh 
merely  to  refer  to  the  question  of  the  "  tenon  <■('  offio  ol 
tttOM  judges  whose  appointment  under  the  flfitli  section  in 
with  the  Dominion  government.  The  B.  N.  A.  Act  con- 
tains no  express  proriaion  beyond  section  90,  which  applies 
only  to  the  Superior  Court  judge*,  and  beyond  what  tuny 
lie  inferred  from  the  provision  in  Bastion  100  Hint  the 
salaries  of  all  these  Jndge 
by  the  pari  in  til  I'll  t  of  Canaila. 

tiie  power  t"  appoint  carry  with  it  the  power  t« 
'    It  in  MtitinitUvl  tluit  it  'loan,  end  that,  notwith- 

(*)  See  chapter  XL  Mid  note*  to  a.  «,  •■».  1*. 
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standing  sub-section  14  of  section  92  by  which  "the 
administration  of  justice  in  the  province"  is  assigned  to 
provincial  legislatures,  the  parliament  of  Canada  alone  can 
legislate  (subject,  as  to  Superior  Court  judges,  to  section  !HM 
as  to  the  qualifications  and  nature  of  tenure  (including,  of 
course,  provisions  as  to  removal  from  office)  of  the  judges 
mentioned  in  section  9G.  In  Re  Squier  {v)  the  validity  of 
a  commission  of  enquiry  issued  by  the  Governor-General 
purporting  to  be  under  the  Imperial  Act  (22  Geo.  III.  c.  75) 
relating  to  the  removal  of  colonial  officers,  was  in  question. 
It  seems  to  have  been  admitted  on  the  argument  and  held 
by  the  court  that  the  legislative  assembly  of  Ontario, 
had  no  power  to  abolish  the  old  Court  of  Impeachment 
established  before  Confederation  by  the  parliament  of  (old) 
Canada  for  trying  complaints  against  County  Court 
judges — C.  S.  U.  C.  c.  14.  The  precise  ground  is  not  stated, 
but  as  a  proceeding  under  the  Consolidated  Statute  is 
enumerated  as  one  of  the  methods  of  attack  then  open,  the 
decision  could  not  have  been  based  on  the  ground  of  the 
"repugnancy"  of  such  provincial  legislation  t<<  Imperial 
enactment.  Such  ground  would  equally  affirm  the  inval- 
idity of  the  original  Act,  and  the  decision  therefore  must 
be  taken  to  be  that  legislation  in  reference  to  the  removal 
of  thoee  judges  mentioned  in  section  96  must  come  from 
the  Dominion  parliament. 

tttZSmfiZ  101-  The  Parliament  of  Canada  may, 
notwithstanding  anything  in  this  Act, 
from  time  to  time,  provide  for  the  con- 
stitution, maintenance,  and  organization 
of  a  general  Court  of  Appeal  for  Canada, 
and  for  the  establishment  of  any  addi- 
tional Courts  for  the  better  administra- 
tion of  the  Laws  of  Canada. 


(»)  46  U.  C.  Q.  B.  474. 
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This  section,  too,  has  already  been  lolly  discussed.  In 
chapter  XI.  we  have  endeavored  to  make  clear  that  the 
jurisdiction  of  any  "additional  coortfl  established  by  the 
Dominion  pediameni  under  this  section  must  be  limited  to 
the  administration  of  laws  passed  by  that  parliament,  OK 
in  relation  to  matters  falling  within  the  purview  of  its 
powers. 

Tli'.'  particular  One  of  division  adopted  to  secure  the 
adnunistration  of  justice  throughout  Canada  is  a  very 
illogical  one,  so  far  as  relates  to  provincial  courts.  While 
power  to  constitute  courts,  with  such  jurisdiction,  civil  or 
criminal,  as  may  be  deemed  expedient,  is  with  the  provin- 
cial legislatures,  the  judges  in  the  most  important  of  them 
must  he  appointed  by  the  Dominion  government,  and  the 
"procedure"  in  criminal  matters  in  any  of  them  which 
have  jurisdiction  over  such  matters — as  well  as  procedure 
in  all  those,  branches  of  jurisprudence  which  are  wrapped 
up  in  the  various  sub-sections  of  section  01  (to) — is  matter 
to  be  regulated  exclusively  by  the  parliament  of  Canada. 
As  to  any  additional  courts  to  be  established  by  the 
Dominion  parliament  under  this  section,  the  position  is 
entirely  different  The  provinces  should,  on  any  logical 
:i  have  been  given  full  control  of  provincial  courts, 
Then  if  Dominion  laws  were  found  to  be  unsatisfactorily 
achninistered  in  those  courts,  tin.'  reserve  power  of  this 
section  101  could  be  invoked.  As  has  been  before  inti- 
mated, a  duly  constituted  court  of  law,  no  matter  by  what 
authority  constituted,  must  give  effect  to  the*  law  which 
governs  the  "legal  relations"  arising  out  of  the  facts  in 
Question  in  any  litigation,  by  whatsoever  duly  constituted 
authority  those  legal  relations  are  determined ;  and  there-' 
fore  the  appointment  of  the  judges  by  the  Dominion  gov- 
ernment WBB  in  no  way  necessary  Eor  the  administration  of 
Dominion  law;  if  appointed  by  the  provincial  governmental 
they  would  be  equally  bound  by  their  oaths  of  office  to 

>K)  See  antt,  p.  235,  c t  uq. 
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administer  that  law  when  applicable  to  the  facte  of  the 
BUB  In  any  event,  this  section  101  would  sufficiently  pro* 
teet  the  federal  government  in  the  administration  of  federal 
law. 

Under  the  authority  conferred  by  this  section  was 
estahliwhe.il  the  Supreme  Court  of  Canada  as  a  general 
court  of  appeal  For  the  Dominion.  What  its  jurisdiction 
shall  l">e  is  of  course  for  the  parliament  of  Canada  to  deter- 
mine. In  Clarksou  v.  Ryan  (jo)  it  was  held  that  a  provin- 
cial legislature  has  no  power  to  affix  conditions  or 
limitations  upon  appeals  to  the  Supreme  Court.  That  b 
entirely  for  the  federal  parliament. 

VIII. — Revenues;  Debts  ;  Assets;  TAX- 
ATION (//). 

c^iXwa  102.  All  duties  aud  revenues  over 
KeveDueF,"ld  which  the  respective  Legislatures  of  Can- 
ada, Nova  Scotia,  and  New  Brunswiek 
before  and  at  the  Union  had  and  have 
power  of  appropriation,  except  such  por- 
tions thereof  as  are  by  this  Act  reserved 
to  the  respective  Legislatures  of  the  Pro- 
vinces, or  are  raised  by  them  in  accord- 
ance with  the  special  powers  conferred  on 
them  by  this  Act,  shall  form  one  Consoli- 
dated Revenue  Fund,  to  be  appropriated 
for  the  public  service  of  Canada  in  the 
manner  and  subject  to  the  charges  in  this 
Act  provided. 

^EIX.       103  The  Consolidated  Revenue  Fund 
of  Canada  shall  be  permanently  charged 

(*>  17  8.  C.R.261. 

(y)  It  ia  thought  advisable  to  note  this  group  together.  See  the 
general  discussion  in  note  (i)  following  section  126.  The  matter  of  the 
other  notes  sufficiently  appears  in  their  italicized  head-lines. 
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with  the  costs,  charges,  and  expenses 
incident  to  the  collection,  management, 
and  receipt  thereof,  and  the  same  shall 
form  the  first  charge  thereon,  subject  to 
be  reviewed  and  audited  in  such  manner 
as  shall  be  ordered  by  the  Governor- 
General  in  Council,  until  the  Parliament 
otherwise  provides. 

104.  The  annual  interest  of  the  public  SJKXiSf 
debts  of  the  several  Provinces  of  Canada,  public  debt* 
Nova  Scotia,  and  New  Brunswick  at  the 
Union  shall  form  the  second  charge  on 

the  Consolidated  Revenue  Fund  of  Can- 
ada. 

105.  Unless  altered  by  the  Parlia-  8SSS&. 
ment  of  Canada,  the  salary  of  the  Gover-  General 
nor- General  shall  be  ten  thousand  pounds 
Stirling  money  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  payable  out  of 

the  Consolidated  Revenue  Fund  of  Can- 
ada, and  the  same  shall  form  the  third 
charge  thereon. 

106-  Subject  to  the  several  payments  fflEStS"1 
by  this  Act  charged  on  the  Consolidated time' 
Revenue  Fund  of  Canada,  the  same  shall 

be    appropriated    by  the   Parliament   of 
^Canada  for  the  public  service. 

107-  All  stocks,  cash,  banker's  bal-S3SS? 
ances,  and  securities  for  money  belonging 

to  each  Province  at  the  time  of  the 
Union,  except  as  in  this  Act  mentioned, 


Tnnufer  o: 

^■[■i.-!IV  11 
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shall  be  the  property  of  Canada,  and  shall 
be  taken  in  reduction  of  the  amount  of 
the  respective  debts  of  the  Provinces  at 
the  Union. 

108.  The  public  works  and  property 
of  each  Province,  enumerated  in  the  third 
Schedule  to  this  Act,  shall  be  the  pro- 
perty of  Canada. 

THE  THIRD  SCHEDDLE. 

■tcial  Public  Works  ami  Property  to  lw  the  Property  of  Contain. 
.  Canals,  with  Land  and  AVater  Power  connected  there- 
with. 

!.  Public  Harbours  (;). 

I,  Lighthouses  and  Piers,  and  Sable  Island. 

i.  Steamboats,  Dredges,  and  public  Vessels. 

i.  Rivers  sad  Lake  Improvements  {it). 

!.  Railways  and  Railway  Stocks,  Mortgages,  and  other 
Debts  due  by  Railway  Companies  {!>). 

'.  Military  Roads. 

i.  Custom  Houses,  Post  Offices  and  all  other  Public  Build- 
ings, except  such  as  the  Government  of  Canada  appro- 
priate for  the  use  of  the  Provincial  Legislatures  and 
Governments. 

).  Property  transferred  by  the  Imperial  Government,  and 
known  as  Ordnance  Property  (c). 

).  Armouries,  Drill  Sheds,  Military  Clothing,  and  Muni- 
tions of  War,  and  Lands  set  apart  for  general  public 
purposes. 

minBH         109..  All  lands,  mines,  minerals,  and 

royalties  belonging   to  the  several  Pro-* 

-  vinces  of  Canada,  Nova  Scotia  and  New 


(2)  See  note  (ii)  following  a 
(<■)         "        (iii)        " 


.  126,  pott. 


THE   B.  Iff,  A.  ACT — 9BC&  110-113.  519 

Brunswick  at  the  Union,  and  all  sums 
then  due  or  payable  for  such  lands,  mines, 
minerals,  or  royalties,  shall  belong  to  the 
several  Provinces  of  Ontario,  Quebec, 
Nova  Scotia,  and  New  Brunswick  in 
which  the  name,  are  situate  or  arise,  sub- 
ject to  any  trusts  existing  in  respect 
thereof,  and  to  any  interest  other  than 
that  of  the  Province  in  the  same. 

110.  All  assets  connected  with  such ^wutpr*" 
portions  of  the  public  debt  of  each  Prov- vlocl*1  dobw 
ince  as  are   assumed   by   that   Province 

shall  belong  to  that  Provmce. 

111.  Canada  shall  be  liable  for  the  ,SS5SfSrto "* 
debts   and   liabilities    of    each   Province  a^S00'*1 
existing  at  the  Union. 

112.  Ontario  and  Quebec  conjointly  SS^Sa0"" 
shall  be  liable  to  Canada  for  the  amount 

(if  any)  by  which  the  debt  of  the  Province 
of  Canada  exceeds  at  the  Union  sixty-two 
million  five  hundred  thousand  dollars,  and 
shall  be  charged  with  interest  at  the  rate 
of  five  per  centum  per  annum  thereon. 

113.  The  assets  enumerated  in  the  oSSAoUa 
fourth  Schedule  to  this  Act  belonging  at  yaAw<: 
Tin     Union  to   the   Province   of  Canada 

shall  be  the  property  of  Ontario  and  Que- 
bec conjointly. 

TUE  FOURTH  SCHEDULE. 

irtj  of  Ontario  and  Qtubfc  ouHjatMlf. 
Upper  Canada  Building  Fund. 
Lima  tic  Asylums. 
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Normal  School. 
Court  Houses,  "\ 


Aylmer.  VLower  Canada. 

Montreal.  i 


Kamournska,     J 

Law  Society,  Upper  Canada. 

Montreal  Turnpike  Trust. 

University  Permanent  Fund. 

Royal  Institution. 

Consolidated  Municipal  Loa.n  Fund,  Upper  Canada. 

Consolidated  Municipal  Loan  Fund.  Lower  Canada. 

Agricultural  Society,  Upper  Canada. 

Lower  Canada  Legislative  Grant. 

Quebec  Fire  Loan. 

Tamiscouata  Advance  Account. 

Quebec  Turnpike  Trust. 

Education — East. 

Building  and  Jury  Fund.'Lower  Canada. 

Municipalities  Fund. 

Lower  Canada  Superior  Education  Income  Fund, 

»MofNov»  n£  Nova  scotia  shall  be  liable  to 
Canada  for  the  amount  (if  any)  by  which 
its  public  debt  exceeds  at  the  Union  eight 
million  dollars,  and  shall  be  charged  with 
interest  at  the  rate  of  five  per  centum  per 
annum  thereon. 

■u'i8«ic£*  115.  New  Brunswick  shall  be  liable 
to  Canada  for  the  amount  (if  any)  by. 
which  its  public  debt  exceeds  at  the* 
Union  seven  million  dollars,  and  shall  be 
charged  with  interest  at  the  rate  of  five 
per  centum  per  annum  thereon. 
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116.  In  case  the  public  debts  of  Nova  SgSSS^1 
Scotia  and  New  Brunswick  do  not  at  the  »nd  New 

Brunswick. 

Union  amount  to  eight  million  and  seven 
million  dollars  respectively,  they  shall 
respectively  receive  by  half-yearly  pay- 
ments in  advance  from  the  Government 
of  Canada  interest  at  five  per  centum  per 
annum  on  the  difference  between  the 
actual  amounts  of  their  respective  debts 
and  such  stipulated  amounts. 

117-  The  several  Provinces  shall  re-  JSSS&SS- 
tain  all  their  respective  public  property perty" 
not  otherwise  disposed  of  in  this  Act,  sub- 
ject to  the  right  of  Canada  to  assume  any 
lands  or  public  property  required  for  for- 
tifications or  for  the  defence  of  the  coun- 
try. 

118-  The  following  sums   shall  be  SSSS& 
paid  yearly  by  Canada  to  the  several  Pro- 
vinces for  the  support  of  their  Govern- 
ments and  Legislatures : 

Dollars. 
Ontario     -     -     -     -  Eighty  thousand. 
Quebec     -     -     -     -  Seventy  thousand. 
Nova  Scotia  -     -     -  Sixty  thousand. 
New  Brunswick  -     -  Fifty  thousand. 

t .  Two  hundred  and  sixty  thousand  ; 
and  an  annual  grant  in  aid  of  each  Pro- 
vince shall  be  made,  equal  to  eighty  cents 
per  head  of  the  population  as  ascertained 
by  the  Census  of  one  thousand  eight  hun- 


Brunswick. 
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dred  and  sixty-one,  and  in  the  case  of 
Nova  Scotia  and  New  Brunswick,  by  each 
subsequent  decennial  Census  until  the 
population  of  each  of  those  two  Provinces 
amounts  to  four  hundred  thousand  sonls, 
at  which  rate  such  grant  shall  thereafter 
remain.  Such  grants  shall  be  in  full 
settlement  of  all  future  demands  on  Can- 
ada, and  shall  be  paid  half-yearly  in 
advance  to  each  Province ;  but  the  Gov- 
ernment of  Canada  shall  deduct  from  such 
grants,  as  against  any  Province,  all  sums 
chargeable  as  interest  on  the  Public  Debt 
of  that  Province  in  excess  of  the  several 
amounts  stipulated  in  this  Act. 

c  119-  New  Brunswick  shall  receive 
by  half-yearly  payments  in  advance  from 
Canada  for  the  period  of  ten  years  from 
the  Union  an  additional  allowance  of 
sixty-three  thousand  dollars  per  annum  ;. 
but  as  long  as  the  Public  Debt  of  that 
Province  remains  under  seven  million 
dollars,  a  deduction  equal  to  the  interest 
at  five  per  centum  per  annum  on  such 
deficiency  shall  be  made  from  that  allow- 
ance of  sixty-three  thousand  dollars. 

120-  All  payments  to  be  made  under 
this  Act,  or  in  discharge  of  liabilities 
created  under  any  Act  of  the  Provinces  of 
Canada,  Nova  Scotia,  and  New  Bruns- 
wick respectively,  and  assumed  by  Can- 
ada, shall,  until  the  Parliament  of  Can- 
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ada  otherwise  directs,  be  made  in  such 
form  and  manner  as  may  from  time  to 
time  be  ordered  by  the  Governor-General 
in  Council. 

121-  All  articles  of  the  growth,  pro-SSSSS 
duce,  or  manufacture  of  any  one  of  the 
Provinces  shall,  from  and  after  the  Union, 

be  admitted  free  into  each  of  the  other 

Provinces. 

122-  The  Customs  and  Excise  Laws  S™".""* 
of  each    Province  shall,  subject  to  the "»«:"" 
provisions  of  this  Act,  continue  in  force 
until  altered  by  the  Parliament  of  Canada. 

123-  Where  Customs  duties  are,  at  SffTSpi 
the  Union,  leviable  on  any  goods,  wares,  gn«tw 
or   merchandises  in  .any  two  Provinces, 
those    goods,    wares,   and    merchandises 
may,  from  and  after  the  Union,  be  im- 
ported from  one  of  those  Provinces  into 

the  other  of  them  on  proof  of  payment  of 
the  Customs  duty  leviable  thereon  in 
the  Province  of  exportation,  and  on  pay- 
ment of  such  further  amount  (if  any)  of 
Customs  duty  as  is  leviable  thereon  in  the 
Province  of  importation. 

124-  Nothing  in  this  Act  shall  effect  MT' 
the  right  of  Now  Brunswick  to  levy  the  Bran*wkl 
lumber  dues  provided  in  chapter  fifteen  of 

title  three  of  the  Bevised  Statutes  of  New 
Brunswick,  or  in  any  Act  amending  that 

{H)  Soe  note  (vi|  following  section  12l>,  pott. 
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Act  before  or  after  the  Union,  and  not 
increasing  the  amount  of  such  dues  ;  but 
the  lumber  of  any  of  the  Provinces  other 
than  New  Brunswick  shall  not  be  subject 
to  such  dues. 

|uXpi"nJ£'  125-  No  lands  or  property  belonging 
to  Canada  or  any  Province  shall  be  liable 
to  taxation  (c). 

cXoifittca  126-  Such  portions  of  the  duties  and 
?™""  revenues  over  which  the  respective  Legis- 
latures of  Canada,  Nova  Scotia,  and  New 
Brunswick  had  before  the  Union  power  of 
appropriation  as  are  by  this  Act  reserved 
to  the  respective  Governments  or  Legis- 
latures of  the  Provinces,  and  all  duties 
and  revenues  raised  by  them  in  accord- 
ance with 'the  special  powers  conferred 
upon  them  by  this  Act,  shall  in  each  Pro- 
vince form  one  Consolidated  Revenue 
Fund  to  be  appropriated  for  the  public 
service  of  the  Province. 

(i)  "  Revenues,  etc." — In  arriving  at  a  determination  of 
the  line  of  division  of  revenues,  etc,  effected  by  this  group 
of  clauses  we  must  bear  in  mind  what  is  said  by  Lord 
Watson  in  delivering  the  judgment  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  a  case  to  which  we  have 
already  had  occasion  to  refer — St.  Catharines'  Milling  Co. 
v.  The  Queen  (/): 

'•  There  can  be  no  a  priori  probability  that  the  British  Legis- 
lature, in  a  branch  of  the  statute  which  professes  to  deal  only 

(f|  See  note  (vii)  following  section  126,  pott. 

(;')  14  App.  Cos.  46,  at  p.  59.     See  notes  to  sec.  91,  s-b.  24,  antt. 
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with  the  distribution  of  legislative  power,  intended  to  deprive  the 

provinces  of  rights  which  are  expressly  given   them  in  that 

branch  of  it  which  relates  to  the  distribution  of  revenues  and 

assets." 

by  way  of  application  of  which  rule  to  the  case  then  in 

hand,  he  says : 

"  The  fact  that  the  power  of  legislating  for  Indians,  and  for 
lands  which  are  reserved  to  their  uqp,  has  been  entrusted  to  the 
parliament  of  the  Dominion  is  not  in  the  least  degree  inconsistent 
with  the  right  of  the  provinces  to  a  beneficial  interest  in  those 
lands,  available  to  them  as  a  source  of  revenue  whenever  the 
estate  of  the  Grown  is  disencumbered  of  the  Indian  title." 

It  is  matter  for  remark,  too,  that  in  construing  these 
sections,  the  Committee  has  taken  into  consideration  the 
"  high  political  nature  "  of  the  B.  N.  A.  Act.  In  Attorney- 
General  of  Ontario  v.  Mercer  (g),  they  speak  of  "  the  attri- 
bution of  royal  territorial  rights  for  purposes  of  revenue 
and  government."  Their  reference  in  the  later  case  to  a 
priori  probabilities  indicates  the  use  of  aids  to  the  inter- 
pretation of  these  sections  somewhat  wider  than  those 
which  they  have  felt  free  to  use  in  construing  the  various 
sub-sections  of  sections  91  and  92,  which  provide  for  the 
division  of  the  field  of  subject  matters  proper  for  legisla- 
tive action  between  the  Dominion  and  the  provinces. 

Owing  to  the  reference  made  in  these  sections  to  the 
power  of  appropriation  over  the  duties  and  revenues  arising 
in  the  pre-Confederation  provinces  we  may  refer  to  what 
has  been  already  said  in  chapter  II.  (h).  Taking  up  the 
thread  at  the  date  of  the  Union  Act,  1840,  the  Committee 
thus  characterize  its  provisions  upon  this  head  (i) : 

"  By  an  Imperial  statute  passed  in  the  year  1840  (8  &  4  Vic. 
c.  85)  the  provinces  of  Ontario  and  Quebec,  then  known  as  Upper 
and  Lower  Canada,  were  united  under  the  name  of  the  Province 
of  Canada,  and  it  was,  inter  alia,  enacted  that  in  consideration 
of  certain  annual  payments  which  Her  Majesty  had  agreed  to 

(g)  8  App.  Cae.  767.  {h)  Ante,  p.  35,  et  uq. 

(i)  14  App.  Cas.  at  p.  55. 
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accept  by  way  of  'civil  list,'  the  produce  of  all  territorial  and 
other  revenues  at  the  disposal  of  the  Crown  arising  in  either  of 
the  united  provinces  should  he  paid  into  the  Consolidated 
Revenue  Fund  of  the  said  province.  There  was  no  transfer  to 
the  province  of  any  legal  estate  in  the  Crown  lands,  which  con- 
tinued to  be  vested  in  the  Sovereign  ;  but  all  monies  realized  by 
sales  or  in  any  other  manner  became  the  property  of  the 
province.  In  other  words,  all  beneficial  interest  in  such  lands 
within  the  provincial  boundaries  belonging  to  the  Queen,  and 
either  producing  or  capable  of  producing  revenue,  passed  to  the 
province,  the  title  still  remaining  in  the  Crown.  That  continued 
to  be  the  right  of  the  province  until  the  passing  of  the  British 
North  America  Act,  1807." 

The  Consolidated  Revenue  Fund  created  by  this  Act 
was  to  be  appropriated — subject  to  the  payment  of  the 
"  civil  list "  charges — by  the  Canadian  parliament  "  for  the 
public  service  in  such  manner  as  they  shall  think  proper." 
We  should,  perhaps,  point  out  that  the  42nd  section  of  the 
Union  Act,  1840,  limited  the  right  of  the  then  province  fco 
dispose  of  the  "  waste  lands  of  the  Crown,"  but  this  section 
was  repealed  by  17  &  18  Via  c,  118,  s.  6.  We  may 
refer  also  to  the  Imperial  Act,  10  &  11  Vic.  e.  71,  which 
handed  over  to  the  province  the  control  of  the  civil  list. 
Prior  to  Confederation,  therefore,  the  parliament  of  (old) 
Canada  had  the  fullest  power  of  appropriation  over  these 
territorial  and  other  revenues,  as  had  also  the  assemblies 
of  the  Maritime  Provinces  over  the  revenues  therein 
arising  fj). 

The  scheme  of  division  of  assets,  etc.,  effected  by  the 
B.  N.  A.  Act  has  been  the  subject  of  exhaustive  examination 
by  the  Judicial  Committee  of  the  Privy  Council  in  the  two 
cases  to  which  we  have  above  referred.  We  quote  from 
the  judgment  in  the  later  case  {k) : 

See  note  (4),  antt,  p.  40. 
{k)  St.  Catharines'   Milling  Co.  v.  The  Queen,  11  App.  Caa.  at  p.  56 
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also  contains  careful  provisions  for  the  distribu- 
te powers  and  of  revenues  and  assets  between 
ices  included  in  the  Union,  on  the  one  hand, 
[n  on  the  other.  The  conflicting  claims  to  the 
maintained  by  the  Dominion  and  the  province  of 
wholly  dependent  upon  these  statutory  provisions. 
ing  these  enactments  it  must  be  always  kept  in  view 
herever  public  land  with  its  incidents  is  described  as 
fe  property  of '  or  as  '  belonging  to '  the  Dominion  or  a  pro- 
ice,  these  expressions  merely  import  that  the  right  to  its 
beneficial  use,  or  to  its  proceeds,  has  been  appropriated  to  the 
Dominion  or  the  province,  as  the  case  may  be,  and  is  subject  to 
the  control  of  its  legislature,  the  land  itself  being  vested  in  the 
Crown. 

"  Section  108  enacts  that  the  public  works  and  undertakings 
enumerated  in  Schedule  3  shall  be  the  property  of  Canada.  As 
specified  in  the  Schedule,  these  consist  of  public  undertakings 
which  might  be  fairly  considered  to  exist  for  the  benefit  of  all 
the  provinces  federally  united,  of  lands  and  buildings  necessary 
for  carrying  on  the  customs  or  postal  service  of  the  Dominion, 
or  required  for  the  purpose  of  national  defence,  and  of  '  lands 
set  apart  for  general  public  purposes.'  It  is  obvious  that  the 
I  mi  tilt- ration  cannot  be  reasonably  held  to  inelade  Crown  lands 
which  are  reserved  for  Indian  use.  The  only  other  clause  in  the 
Act  by  which  a  share  of  what  previously  constituted  provincial 
revenues  and  assets  is  directly  assigned  td  the  Dominion  is  sec- 
tion 102.  It  enacts  that  all  '  duties  and  revenues '  over  which 
the  respective  legislatures  of  the  united  provinces  had  and  have 
power  of  appropriation,  '  except  such  portions  thereof  as  are  by 
this  Act  reserved  to  the  respective  legislatures  of  the  provinces, 
or  are  raised  by  them  in  accordance  with  the  special  powers  con- 
ferred upon  them  by  this  Act,'  shall  form  one  consolidated 
fund,  to  be  appropriated  for  the  public  service  of  Canada.  The 
extent  to  which  duties  and  revenues  arising  within  the  limits  of 
Ontario,  and  over  which  the  legislature  of  the  old  province  of 
Canada  possessed  the  power  of  appropriation  before  the  passing 
of  the  Act,  have  been  transferred  to  the  Dominion  by  this 
clause,  can  only  be  ascertained  by  reference  to  the  two  excep- 
tions which  it  makes  in  favor  of  the  new  provincial  legislatures. 
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accept  by  way  of  'civil  list/  the  produce  of  all  territorial  and 
other  revenues  at  the  disposal  of  the  Crown  arising  in  either  of 
the  united  provinces  should  be  paid  into  the  Consolidated 
Revenue  Fund  of  the  said  province.  There  was  no  transfer  to 
the  province  of  any  legal  estate  in  the  Crown  lands,  which  con- 
tinued to  be  vested  in  the  Sovereign ;  but  all  monies  realized  by 
sales  or  in  any  other  manner  became  the  property  of  the 
province.  In  other  words,  fH  beneficial  interest  in  such  lands 
within  the  provincial  boundaries  belonging  to  the  Queen,  and 
either  producing  or  capable  of  producing  revenue,  passed  to  the 
province,  the  title  still  remaining  in  the  Crown.  That  continued 
to  be  the  right  of  the  province  until  the  passing  of  the  British 
North  America  Act,  1867." 

The  Consolidated  Revenue  Fund  created  by  this  Act 
was  to  be  appropriated — subject  to  the  payment  of  the 
"  civil  list "  charges — by  the  Canadian  parliament  "  for  the 
public  service  in  such  manner  as  they  shall  think  proper." 
We  should,  perhaps,  point  out  that  the  42nd  section  of  the 
Union  Act,  1840,  limited  the  right  of  the  then  province  to 
dispose  of  the  "  waste  lands  of  the  Crown,"  but  this  section 
was  repealed  by  17  &  18  Vic.  c.  118,  s.  6.  We  may 
refer  also  to  the  Imperial  Act,  10  &  11  Vic.  c.  71,  which 
handed  over  to  the  province  the  control  of  the  civil  list. 
Prior  to  Confederation,  therefore,  the  parliament  of  (old) 
Canada  had  the  fullest  power  of  appropriation  over  these 
territorial  and  other  revenues,  as  had  also  the  assemblies 
of  the  Maritime  Provinces  over  the  revenues  therein 
arising  ( j). 

The  scheme  of  division  of  assets,  etc.,  effected  by  the 
B.  N.  A.  Act  has  been  the  subject  of  exhaustive  examination 
by  the  Judicial  Committee  of  the  Privy  Council  in  the  two 
cases  to  which  we  have  above  referred.     We  quote  from 

the  judgment  in  the  later  case  (k)  : 

See  note  (h),  ante,  p.  40. 

(A)  St.  Catharines'  Milling  Co.  v.  The  Queen,  14  App.  Can.  at  p.  66 

et  seq. 
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"  The  Act  alio  contains  careful  provisions  for  the  distribu- 
tion of  legislative  powers  and  of  revenues  and  assets  between 
the  respective  provinces  included  in  the  Union,  on  the  one  hand, 
and  the  Dominion  on  the  other.  The  conflicting  claims  to  the 
ceded  territory  maintained  by  the  Dominion  and  the  province  of 
Ontario  are  wholly  dependent  upon  these  statutory  provisions. 
In  construing  these  enactments  it  must  be  always  kept  in  view 
that,  wherever  public  land  with  its  incidents  is  described  as 
•  the  property  of  '  or  as  *  belonging  to  '  the  Dominion  or  a  pro- 
vince, these  expressions  merely  import  that  the  right  to  its 
beneficial  use,  or  to  its  proceeds,  has  been  appropriated  to  the 
Dominion  or  the  province,  as  the  case  may  he,  and  is  subject  to 
the  control  of  its  legislature,  the  land  itself  being  vested  in  th« 
Crown. 

"  Section  108  enacts  that  the  public  works  and  undertaking 
enumerated  in  Schedule  8  shall  be  the  property  of  Canada.  As 
specified  in  the  Schedule,  these  consist  of  public  undertaking 
which  might  he  fairly  considered  to  exist  for  the  benefit  of  all 
the  provinces  federally  united,  of  lands  and  buildings  necessary 
for  carrying  on  the  customs  or  postal  service  of  the  Dominion, 
or  required  for  the  purpose  of  national  defence,  and  of  '  lands 
set  apart  for  general  public  pnrposes.'  It  is  obvious  that  the 
enumeration  cannot  be  reasonably  held  to  include  Crown  lands 
which  are  reserved  for  Indian  use.  The  only  other  clause  in  the 
Act  by  which  a  share  of  what  previously  constituted  provincial 
ivvrniies  and  assets  is  directly  assigned  to  tbe  Dominion  is  sec- 
linii  1 02.  It  enacts  that  all  'duties  and  revenues'  over  which 
the  respective  legislatures  of  the  united  provinces  had  and  have 
power  of  appropriation,  '  except  such  portions  thereof  as  are  by 
(In-  Aft  reserved  to  the  respective  legislatures  of  the  provinces, 
or  are  raised  by  them  in  accordance  with  the  special  powers  con- 
ferred upon  them  by  this  Act,'  shall  form  one  consolidated 
fund,  to  be  appropriated  for  the  public  service  of  Canada.  The 
extent  to  which  duties  and  revenues  arising  within  the  limits  of 
Ontario,  and  over  which  the  legislature  of  the  old  province  of 
Canada  possessed  the  power  of  appropriation  before  the  passing 
of  the  Act,  have  been  transferred  to  the  Dominion  by  this 
ctaiuw,  can  only  be  aeeer:  to  the  two  excep- 

tions which  "  islatures. 
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"The  second  of  these  exceptions  has  really  no  ue*l 
the    present   case,    because    it    comprises    nothing    beyond    the 
revenues  which  provincial  legislatures  are  empowered  to  > 
means  of  direct  taxation  for  provincial  purposes  in  terms 
tion  92  (2).     The  first  of  then.,  ithieh  appears  to  compn 
whale MOttrett  of  rectntu  reurved  to  the  provinces  In/  tcctim 
of  material  consequence."     After  quoting  this  section  at  length, 
the  judgment  proceeds;   "In  connection   with  this  cl 
may  be  observed  that  by  section  117  it  is  declared  that  the  pro- 
Traces  shall  retain  their  reapective  public  property  not  otl 
disposed  of  in  the  Act,  subject  to  the  right  of  Canada  to  assume 
any  lands  or  public  property  required  for  fortifications  oi 
defence  of  the  country.     A  different  form  of  expression  is  used 
to  define  the  subject  matter  of  the  first  exception,  and  bin 
perty    which  is  directly  appropriated   to   the  provinces 
hardly  admits  of  doubt  that  the  inttreit*  in  land,  mint*,  ■ 
niui  royalties,  which  by  section  109  are  <leclm-v<l  t>>  l>rli>n:t  /■■ 
nncti,  inchuU,   if  they    art    not    identical    with, 
revenues  '  ifnBi  tetfittd  in  wi  tion  I'M- 

"The  enactments  of  section  10U  are,  in  the  opinion 
Lordships,  sufficient  to  give  to  each  province,  subject  bo   Um 
administration  and  control  nf  itn  own  lu^islittnrt',  ih-  ml 
ficial  intertill  \>f  tkt  <  'rami  in  all  lands  within  its  baundnrttt,  which 
at  the  time  of  the  Union  were  vested  in  the  Crown,  with 
caption  of  such  lands  as  tho  Dominion  acquired  righl   I 
section  JOB.  or  might  assume  for  the  purposes  specified  in  section 
117,      [ts   legal  effect  is  to  exclude  from  the  'duties  and  reve- 
ii.ii ■•    appropriated  to  the  Dominion  all  the  ordinary  territorial 
ni  tin  Crown  arising  within  the  provinces.     That  con- 
struction of  the  statute  was  accepted  by  this  Board  in  di 
Attorney  ■General  of  Ontario  v.  Mercer,  where  the  controversy 
related  to  laud  granted  in  fee  simple  to  a  subject  before  Isiit, 
which  became  escheat  to  the  Crown  in  1871.     The  Loi 
celior  (Earl  Selborne)  in  delivering  judgment  in  that  case  said: 
•  It  was  not  disputed  in  the  argument  for  the  Dominion  at  tho 
bar.  that  all  territorial  revenues  arising  within  each  province 
from  land3  (in  which  term  must  be  comprehended  all  6 
land)  which  at  the  time  of  the  Union  belonged  to  the  Crown, 
men  reserved  to  the  respective  provinces  by  section  109;  and  it 
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8  admitted  that  no  distinction  could,  in  that  respect,  be  made 
lands  then  UDgranted,  and  lands  which  had  previously 
imrtad  Id  tiic  Crown  by  escheat.  But  it  was  insisted  that  a 
'ir.iwo  Hi  the  date  of  the  Union,  and  that  the  words  were 
not  sufficient  to  reserve  any  lands  afterwards  escheated  which  at 
the  time  of  the  Union  were  in  private  hands,  and  did  not  then 
belong  to  the  Crown."  Their  Lordships  indicated  an  opinion  to 
the  effect  that  the  escheat  would  not,  in  the  special  circumstances 
of  that  case,  have  passed  to  the  province  as  'lands';  but  they 
held  'hat  it  fell  within  the  diss  of  rights  reserved  to  kbe  prov- 
ince as  '  royalties '  by  section  109. 

"...  The  ceded  territory  was  at  the  time  of  the  Union 
laud  vested  in  the  Crown,  subject  to-  '  an  interest  other  than  that 
of  the  province  in  the  same,'  within  the  meaning  of  section  109 ; 
and  must  now  belong  to  Ontario  in  terms  of  that  clause,  unless 
its  rights  have  been  token  away  by  some  provision  of  the  Act 
■of  1H67  other  than  those  already  noticed." 

Any  controlling  -tli'ii  ivhicli  might  Iw  claimed  in  respect 
o!  "  budta  reserved  tar  the  Indians"  by  raatou  of  the  legis- 
litiv  power  oi  the  Dominion  in  respect  thereof  is 
■  I  in  the  passage  already  quoted  (I). 

In  Attorney-General  of  Ontario  v.  Mercer  (m)  the 
meaning  of  the  word  "  royalties"  was  discussed  and  without 
deciding  whether  it  does  or  does  not  cover  royal  rights 
other  than  those  connected  with  lands,  mines,  and  minerals, 
it  was  held  that  it  does  cover  all  royal  rights — jn.ru  repofta 
omnia  ad  j&ctim  fpcctnnliii — connected  with  those  three 
and  escheata  within  a  province  were  adjudged  to 
belong  to  Buch  province  and  not  to  the  Dominion, 

In  the  case  of  The  Liquidators  of  the  Maritime  liank  v. 
The  Receiver-General  of  Xew  Brunswick  (h)  it  has  just 
been  held  that  the  prerogative  right  of  the  Crown  to  claim 
priority  for  debts  due  the  Crown  over  the  claims  at  private 

(/)  Jnlt,  p.  525. 

(m)  a  App.  Cu.  747.     See  Church  v.  DUke.  2  (J.  L.  R.  3S6. 

l-l  B  Times  L.  R.  677. 
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creditors,  is  a  prerogative  right  vested  in  the  Lieutenant- 
Governor  of  a  province  so  far  as  relates  to  debts  due  the 
Crown  as  representing  such  province — a  decision  which 
would  appear  to  show  that  it  was  not  necessary  to  rely 
solely  upon  the  word  "  royalties  "  as  vesting  in  the  provinces 
(or  in  tin.'  Lieutenant-Governors  as  chief  executive  officers 
thereof)  the  Crown's  prerogative  rights  in  connection  with 
lands  escheated  for  want  of  heirs.  See,  however,  Attorney- 
General  of  British  Columbia  v.  Attorney -General  of  Can- 
ada (o),  in  which  the  Committee  held  that  a  conveyance  by 
the  province  to  the  Dominion  of  "publie  lands"  was,  in  sub- 
stance, an  assignment  merely  of  its  right  to  appropriate  the 
territorial  revenues  arising  therefrom,  and  could  not  with- 
out express  evidence  of  intention  in  that  behalf,  be  con- 
strued as  a  transfer  of  the  precious  metals  in,  upon  ancl 
under  such  lands,  the  revenues  derivable  therefrom  not 
being  incident  to  the  land  (as  are  mines  of  baser  metal), 
but  arising  from  the  pivrogative  rights  of  the  Crown, 
which,  under  the  word  "'  royidties,"  passed  to  the  provinces 
by  force  of  section  109. 

In  reference  to  those  sections  of  this  group  VIII.  which 
deal  with  the  financial  arrangements  agreed  upon  by  the 
provinces  as  the  basis  of  the  federal  Union,  we  deem  it 
unnecessary  to  say  anything  here.  "  Better  terms  "  have 
been  sought  and  granted  in  the  case  of  a  number  of  the 
provinces  (p).  The  whole  policy  of  provincial  "  subsidies  " 
has  been  the  subject  of  much  adverse  comment,  but,  in  any 
cose,  these  financial  arrangements  are  hardly  matter  for 
discussion  in  a  work  of  this  kind.  The  same  may  be  said 
of  the  "  interprovincial  free  trade,"  section  (121). 

(ii)  "Public  Harbours." — It  was   held   in   Holman   v, 
Green  (</)  by  the  Supreme  Court  of  Canada  that  this  in- 
fo) 14  App.  Caa.  295.     Seepoit,  Part  IV,  Chap.  XV. 
(p)  See  a  short  resume  of  them  in  Houston,  "  Const.  Doc.  of  Canadai"' 
p.  237. 

(<j)  6  S.  0.  B.  707. 
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eludes  all  harbours,  together  with  the  bed  and  soil  thereof, 
which  the  public  have  the  right  to  use,  and  is  not  limited 
to  such  as  at  the  date  of  the  Union  had  been  artificially 
constructed  or  improved  at  the  public  expense;  and  where 
a  grant  of  the  foreshore  of  a  natural  harbour  used  as  such 
by  the  public  was  made  by  a  provincial  government,  the 
grant  was  held  invalid. 

(iii)  "Rivers  and  Lake  Improvements" — " Rivers"  is  a 
mistake.  River  improvements  are  clearly  intended.  See 
per  Gwynne,  J.,  in  Reg.  v.  Robertson  (r).  In  the  Quebec 
Resolutions  it  appears  as  "River  and  Lake  Improvements." 

(iv)  "Railways,  etc" — In  Western  Counties  Ry.  Co.  v. 
Windsor  &  Annapolis  Ry.  Co.  (s)  it  was  held  by  the  Judicial 
Committee  of  the  Privy  Council  that  the  Dominion  govern- 
ment acquired  provincial  railways — i.e.,  government  rail- 
ways— subject  to  all  claims  against  them,  or,  in  other  words, 
for  no  larger  interest  than  the  province  had  in  them.  It  was 
a  queer e  with  the  Committee  whether  the  parliament  of 
Canada  could  afterwards  legislate  in  derogation  of  claims 
against,  or  obligations  incurred  by,  the  province  in  respect 
of  such  railways. 

(v)  "Ordnance  property" — See  Kennedy  v.  Toronto  (t\ 

(vi)  "Lumber  Dives  in  New  Brunswick." — The  right  to 
levy  these  duties  was  surrendered  in  1871,  upon  certain 
terms  as  set  out  in  36  Vic.  c.  41  (Dom.). 

(vii)  "Exemption  of  public  lands,  etc." — See  Church  v. 
Fenton  (u);  and  Reg.  v.  Wellington  (v).  In  Attorney- 
General  of  Canada  v.  Montreal  (w)  it  was  held  by  the 
Supreme  Court  of  Canada  that  lands  under  lease  to  the  Do- 

(r)  6  S.  C.  R.  at  pp.  98-99. 

(s)  7  App.  Cas.  178. 

(0  12  O.  R.  201. 

(u)  5  S.  C.  R.  239 ;  see  notes  to  sec.  91,  s-s.  24. 

(v)  17  O.  A.  R.  421 ;  $ub  nom.  Quirt  v.  Reg.  19  S.  C.  R.  510. 

(w)  13  S.  C.  R.  352. 
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minion  government  for  military  purposes  cannot  be  taxed 
for  municipal  purposes;  on  the  other  hand,  in  Attorney- 
General  of  Canada  v.  Toronto  (x)  the  Dominion  govern* 
ment  was  held  liable  to  pay  water  rates  as  being  the  price 
charged  for  a  commodity  furnished. 


IX.- 


-Miscellaneous   Provisions. 
General. 


log 


127-  If  any  person  being  at  the  pass- 
er ing  of  this  Act  a  Member  of  the  Legisla- 
tive Council  of  Canada,  Nova  Scotia,  or 
New  Brunswick,  to  whom  a  place  in  the 
Senate  is  offered,  does  not  within  thirty 
days  thereafter,  by  writing  under  his  hand 
addressed  to  the  Governor-General  of  the 
Province  of  Canada  or  to  the  Lieutenant- 
Governor  of  Nova  Scotia  or  New  Bruns- 
wick (as  the  case  may  be),  accept  the 
same,  he  shall  be  deemed  to  have  declined 
the  same ;  and  any  person  who,  being  at 
the  passing  of  this  Act  a  member  of  the 
Legislative  Council  of  Nova  Scotia  or 
New  Brunswick,  accepts  a  place  in  the 
Senate  shall  thereby  vacate  his  seat  in 
such  Legislative  Council. 


House  of  Commons  of  Canada  shall  be- 
fore taking  his  seat  therein  take  and  sub- 
scribe before  the  Governor- General  or 
some  person  authorized  by  him,  and  every 
member  of  a  Legislative  Council  or  Legis- 
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lative  Assembly  of  any  Province  shall 
before  taking  his  seat  therein  take  and 
subscribe  before  the  Lieutenant-Governor 
of  the  Province  or  some  person  authorized 
by  him,  the  oath  of  allegiance  contained 
in  the  fifth  Schedule  to  this  Act;  and 
every  member  of  the  Senate  of  Canada 
and  every  member  of  the  Legislative 
Council  of  Quebec  shall  also,  before  taking 
his  seat  therein,  take  and  subscribe  be- 
fore the  Governor-General,  or  some  person 
authorized  by  him,  the  declaration  of 
qualification  contained  in  the  same 
Schedule. 

THE  FIFTH  SCHEDULE. 


Oath  of  Allegiance. 

I,  A.  B.  do  swear,  That  I  will  be  faithful  and  bear  true  Alle- 
giance to  Her  Majesty  Queen  Victoria. 

Xote. — Tfie  name  of  the  King  or  Queen  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  for  the  time  being  is  to  be  substituted 
from  time  to  timef  with  proper  terms  of  reference  thereto. 


Declaration  op  Qualification. 

I,  A.  B.  do  declare  and  testify,  That  I  am  by  law  duly  quali- 
fied to  be  appointed  a  member  of  the  Senate  of  Canada  [or  as  the 
case  may  be] ,  and  that  I  am  legally  or  equitably  seised  as  of  free- 
hold for  my  own  use  and  benefit  of  lands  and  tenements  held  in 
free  and  common  socage  [or  seised  or  possessed  for  my  own  use 
and  benefit  of  lands  or  tenements  held  in  franc-alien  or  in  ro* 
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for  m  the  ease  nag  be),]  in  the  province  of  Nova  Scotia  [w  us  the 
case  may  be]  of  the  value  of  four  thousand  dollars  over  and  above 
all  rents,  dues,  debts,  mortgiiyL-s,  charges,  and  incumbrances  due  or 
payable  out  of  or  charged  on  or  affecting  the  same,  and  that  I  have 
not  collueively  or  colonrablj  obtained  a  title  to  or  become  possessed 
of  the  said  lands  and  tenements  or  any  part  thereof  for  the  pur- 
pose of  enabling  me  to  become  a  member  of  the  Senate  of  Canadu 
\<>r  at  the  tarn  may  be],  and  that  my  real  and  personal  property 
are  together  worth  four  thousand  dollars  over  and  above  my 
debts  and  liabilities. 

129-  Except  as  otherwise  provided 
"by  this  Act,  all  laws  in  force  in  Canada, 
Nova  Scotia,  or  New  Brunswick  at  the 
Union,  and  all  Courts  of  civil  and  criminal 
jurisdiction,  and  all  legal  commissions, 
powers  and  authorities,  and  all  officers, 
judicial,  administrative  and  ministerial, 
existing  therein  at  the  Union,  shall  con- 
tinue in  Ontario,  Quebec,  Nova  Scotia, 
and  New  Brunswick  respectively,  as  if 
the  Union  had  not  been  made;  subject 
nevertheless  (except  with  respect  to  such 
as  are  enacted  by  or  exist  under  Acts  of 
the  Parliament  of  Great  Britain  or  of  the 
Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland),  to  be  repealed, 
abolished,  or  altered  by  the  Parliament  of 
Canada,  or  by  the  Legislature  of  the  re- 
spective Province,  according  to  the 
authority  of  the  Parliament  or  of  that 
Legislature  under  this  Act. 
We  have  already  had  such  frequent  occasion  to  refer  to 
this  section  (y),  that  we  need  here  only  sum  up  what  has 
f y)   See  particularly  p.  49,  et  itg ,  and  p.  200. 
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been  alreadj  said  ami  refer  to  some  of  the  mow  important 
.  which  ileal  with  the  question  of  its  construction 
and  effect 

■  lative  bodies  which  were,  after  the  Union,  ba 
make  law  for  the  Dominion  end  For  the  respective  pro- 
vinces have  their  "canetifcation  "  and  [wivere  provided  for 
in  other  sections  of  the  Act.  Tin  different  spheres  ol 
authority  are  defined.  But,  apart  From  these  necessary 
provieionB,  aOCOOnt  had  to  be  taken  of  the  body  of  laws 
•gal  institutions — the  executive  staff,  administrative 
and  judicial- ■■ existing  in  the  provinces  at  the  Union,  mid 
this  jaaV.ui'.'  I>y  tin.'  section  in  question. 

Tin'  whole  body  oj  lews — common  lew  and  statutory 
riiiu.-tni.iits  was  continued  but  with  a  clear  line  id  divi- 
sion drawn  through  it  by  this  section.  Any  alteration  of 
that  law,  any  Act  in  amendment  of  it,  can  dow  be  enacted 
only  by  that  legislature  which,  if  the  law  which  it  is 
I  t"  repeal  or  alter  wen  non-existent,  could  now 
enact  it.  As  an  example  of  the  application  of  this  rule  to 
provieionBOf  the  common  law  in  force  in  any  province  al 
the  date  of  Confederation  we  may  refer  to  the  decision  of 
the  Bnpreme  Court  of  Canada  in  Queddy  River  Boom 
|  D at  idsnii  (;),  in  which   a  provincial   Act   was   held 

Inoperative  to  authorize  the  obetraction  of  a  navigable 
river.  The  cases  in  reference  to  the  amendment  or  repeal 
of  provincial  Acts  of  date  prior  to  186V  are  numerous, 
We  have  from  thne  to  time  referred  to  many  of  them. 
Dobie  v.  Temporalities  Board  (<>),  is  the  leading  case. 
Upon  the  secularization  of  the  "Clergy  Reserves,"  a 
statutory  eonunntation  of  the  claims  of  (he  then  Presby- 
terian clergy  upon  the  revenues  derivable  from  these 
"  Reserves"  wan  effected,  and  by  an  Act  of  the  province  of 
Canada  a  Board  was  incorporated  for  the  management  of 
(be  fund  bo  created.     After  Confederation,  in  contempla- 


te  10  B.  C.  It.  232;  see  a«te,  p.  393. 
(a)  7  App.  C»»  IK;  see  antt,  p.  31V. 
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tiiD  of  the  union  of  the  various  Presbyterian  bodies 
throughout  Canada,  the  Quebec  legislature  paused  an  Act 
(38  Vie.  c.  t.i+l,  providing  fur  the  future  disposal  of  this 
fund  in  the  event  of  the  union  taking  place.  Son 
similar  legislation  had  taken  place  in  Ontario  (b).  In  the 
view  of  the  Committee,  the  corporation  and  the  001 
funds  were  not  capable  of  division  according  to  the  limita 
of  provincial  authority,  and  the  Quebec  Act  was  therefore 
held  invalid : 

"  The  Act  of  the  parliament  of  the  province  of  Canada  waa, 
after  the  passing  of  the  B.  N.  A.  Act,  1867,  continued  in  force 
within  the  provinces  of  Ontario  and  Quebec  by  virtue  of  section 
129  of  the  latter  statute.     .     .     .     The  powers  conferred   by 
this  section    upon  the   provincial   legislatures   of  Ontario   and 
Quebec  to  repeal  and  alter  the  statutes  of  the  old  parlian 
the  province  of  Canada,  are  made  precisely  co-extenBm   with 
the  powers  of  direct  legislation  with  which  these  bodies  are  in- 
vested by  the  other  clauses  of  the  Act  of  I8(>7.     In  order, 
therefore,  to  ascertain   how  far  the  provincial  legislature  of 
Quebec  had  power  to  alter  and  amend  the  Act  of  lSHSfH,  incor- 
porating the  Board  for  the  management  of  the  Temporalities 
Fund,  it  becomes  necessary  to  revert  to  sectioni 
B.  N.  A.  Act,  which  enumerate  and  define  the  various  matters 
which  are  within  the  exclusive  legislative  authority  of  the  par- 
Lament  of  Canada,  as  well  as  those  in  relation  to  which  lbs 
legislatures  of  the  respective  provinces  have  the  excluaivt 
of  making  laws.     If  it  could  he  established  that,  in  the  absence 
of  all  previous  legislation  on  the  subject,  the  legislature  of  Que- 
bec would  have  been  authorised  by  section  92  to  pass  an  Act 
identical  in  its  terms  with  the  Act  of  1858,  then  it  would  follow 
that  that  Act  has  been  validly  amended  by  the88Yi: 
On  the  other  hand,  if  the  legislature  of  Quebec  has  aol 
such  power  of  enactment  from  section  92,  the  necesBarj 
ence  is  that  the  legislative  authority  required  in  terms  of  section 
129  to  sustain  its  right  to  repeal  or  alter  an  old  law  of  the  par- 
liament of  the  province  of  Canada  is  in  this  case  wanting." 


e  Cowan  v.  Wright,  23  Get 


1  mi;. 
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Upon  (in  examination  of  theAet  of  1858,  tin  Committee 

was   of    opinion    that    it   could    not    have    been    validly 
;.-..  the  Quebec  legislature  end  could  not  therefore 
after  the  Uuion  be  altered  or  amended  by  provincial  legis- 
lation (.'■>. 

In  reference  to  the  continuation  of  existing  courts  we 
need  add  nothing  to  what  was  said  in  chapter  XI.  (<£), 
beyond  drawing  attention  to  the  fact  that  the  determina- 
tion of  the  line  between  "the  authority  of  the  parbament 
or  of  that  legislature  under  this  Act"  in  relation  to  courts* 
their  organization  and  procedure,  is  one  of  the  most  difficult 
tasks  net  by  the  B.  X.  A.  Act 

In  reference  to  the  executive  staff',  this  section  should 
be  read  in  oouneetion  with  Beettans  130  and  131,  and  (as  to 
Ontario  and  Quebec)  134  and  135.  We  need  here  do  no 
more  than  refer  to  previous  pages  on  which  the  question  is 
discussed  (e). 

130.  Until  the  Parliament  of  Canada  iJs5^» 
otherwise  provides,  all  officers  of  the  u 
several  Provinces  having  duties  to  dis- 
charge in  fetation  to  matters  other  than 
those  coming  within  the  classes  of  sub- 
jects by  this  Act  assigned  exclusively  to 
the  Legislatures  of  the  Provinces  shall 
be  officers  of  Canada,  and  shall  continue 
to  discharge  the  duties  of  their  respective 
Offices  under  the  same  liabilities,  respon- 

uJso  WOW*  v.   DeGroaboia  {ante,  p.  285) ;  Noel  v.  Richmond 
(ai((,  p.  3IH) ;  Cooey  V.  Rrome  (aHtt,  p.  3111) ;  Hurt  v.  HuriMqBOi   (out*, 

- ■  ■  1 1 r i  v.  M^:»iine]l,2P.  E.K.  14*;  Etnh  v.  McLennan.  2  Rubb. 
iChcn.6;  3  Curt.  *i)0 ;  Roedv.  Monaseao.  SS.C.  R.  WH;  Peak  v.  Shield*. 
C  O.  A.  B,  68ft.    Note  elM  s.  157,  fott. 

{■!)  I  He,  f.  9K,  ti  ■*}•  See  alao  notes  to  a,  91,  a-a.  37,  a.  02,  •-*.  14. 
ati.l  *,  101. 

(p)  Jafa,  p.  in,  ettetj.;  Rag.  v.  Ruiio,  1  P   R.  |Out.i  M  I. 
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sibilifcies,  and  penalties  as  if  the  Union 
had  not  been  made. 
In  Regina  v.  Horner  (/),  Mr.  Justice  Ramsay,  delivering 
the  judgment  of  the  Court  of  Queen's  Bench  of  Quebec, 
says: 

"In  saying  they  are  federal  officers,  the  statute  must  be 
understood  quoad  their  federal  duties,  for  the  parliament  of 
Canada  could  not  legislate  for  their  local  duties." 

K»S™        131.  Until  the  Parliament  of  Canada 
otherwise  provides,  the  Governor-General 
in  Council  may  from  time  to  time  appoint 
such  officers  as  the  Governor-General  in 
Council  deems  necessary  or  proper  for  the 
effectual  execution  of  this  Act. 
Twyubiig*.        j^^  xhe    Parliament   and  Govern- 
ment of    Canada  shall  have  all    powers 
necessary  or  proper  for   performing  the 
obligations  of  Canada  or  of  any  Province 
thereof,  as  part  of  the  British  Empire, 
towards  foreign  countries,  arising  under 
treaties  between   the  Empire  and  such 
foreign  countries. 
In  Ex  parte  Worms,  before  Chief  Justice  Dorion  (z),  it 
was   argued  that  the  Imperial  Extradition  Act  of  1870 
could  not  apply  to  Canada,  because  of  the  express  power 
conveyed  by  this  section.     The  Chief  Justice  however  held 
that  the  two  provisions  are  in  no  way  inconsistent,  and 
that,  if  they  were,  the  Extradition  Act,  being  an  Imperial 
Act  of  later  date,  must  govern  in  all  matters  relating  to  the 
extradition  of  fugitive  criminals.     The  overruling  legisla- 
te 2  Steph.  Dig.  450;  2   Cart.  317.    See  out*,  p. 
(i)  2!  L.  C.  Jar.  10!) ;  2  Cart.  315.     Sea  also  In  re  Williams,  7  F.  R. 
(Ont.)  275. 
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tion  of  the  Imperial  parliament  prevents  us  from  utilizing 
the  power  conferred  by  this  section. 

While  we  may  legislate  in  aid  of  British  treaties  affect- 
ing us,  we  have  as  yet  no  power  to  make  treaties  with  for- 
eign countries  (a). 

133.  Either    the    English    or    the  25 ftES* 
French   language  may  be  used  by  anylanguage8' 
person  in  the  debates  of  the  Houses  of 

the  Parliament  of  Canada  and  of  the 
Houses  of  the  Legislature  of  Quebec ;  and 
both  those  languages  shall  be  used  in  the 
respective  Records  and  Journals  of  those 
Houses;  and  either  of  those  languages 
may  be  used  by  any  person  or  in  any 
pleading  or  process  in  or  issuing  from  any 
Court  of  Canada  established  under  this 
Act,  and  in  or  from  all  or  any  of  the 
Courts  of  Quebec. 

The  Acts  of  the  Parliament  of  Canada 
and  of  the  Legislature  of  Quebec  shall  be 
printed  and  published  in  both  those 
languages. 

Ontario  and  Quebec. 

134.  Until  the  Legislature  of  Ontario  tfgSSES' 
or  of  Quebec  otherwise  provides,  the  Lieu-  onurioiSTa 
tenant-Governors  of  Ontario  and  Quebec 

may  each  appoint  under  the  Great  Seal 
of  the  Province  the  following  officers,  to 
hold  office  during  pleasure,  that  is  to  say 
— the  Attorney- General,   the    Secretary 

(a)  See  Todd,  ••  Pari.  Govt.  Brit.  Col.,"  192. 
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and  Registrar  of  the  Province,  the  Trea- 
surer of  the  Province,  the  Commissioner 
of  Crown  Lands,  and  the  Commissioner 
of  Agriculture  and  Public  Works,  and  in 
the  case  of  Quebec  the  Solicitor-General; 
and  may,  by  order  of  the  Lieutenant- 
Governor  in  Cotmcil,  from  time  to  time 
prescribe  the  duties  of  those  officers  and 
of  the  several  departments  over  which 
they  shall  preside,  or  to  which  they  shall 
belong,  and  of  the  officers  and  clerks 
thereof;  and  may  also  appoint  other  and 
additional  officers  to  hold  office  during 
pleasure,  and  may  from  time  to  time  pre- 
scribe the  duties  of  those  officers,  and  of 
the  several  departments  over  which  they 
shall  preside  or  to  which  they  shall  be- 
long, and  of  the  officers  and  clerks 
thereof. 

135.  Until  the  Legislature  of  Ontario 
or  Quebec  otherwise  provides,  all  rights, 
powers,  duties,  functions,  responsibilities, 
or  authorities  at  the  passing  of  this  Act 
vested  in  or  imposed  on  the  Attorney- 
General,  Solicitor-General,  Secretary  and 
Registrar  of  the  Province  of  Canada, 
Minister  of  Finance,  Commissioner  of 
Crown  Lands,  Commissioner  of  Public- 
Works,  and  Minister  of  Agriculture  and 
Receiver- General,  by  any  law,  statute  or 
ordinance  of  Upper  Canada,  Lower  Can- 
ada, or  Canada,  and  not   repugnant   to 
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this  Act,  shall  be  vested  in  or  imposed  on 
any  officer  to  be  appointed  by  the  Lieu- 
tenant-Governor for  the  discharge  of  the 
same  or  any  of  them;  and  the  Commis- 
sioner of  Agriculture  and  Public  Works 
shall  perform  the  duties  and  functions  of 
the  office  of  Minister  of  Agriculture  at  the 
passing  of  this  Act  imposed  by  the  law 
of  the  Province  of  Canada,  as  well  as 
those  of  the  Commissioner  of  Public 
Works. 

136-  Until  altered  by  the  Lieutenant- Great  *«*• 
Governor  in  Council,  the  Great  Seals  of 
Ontario  and  Quebec  respectively  shall  be 
the  same,  or  of  the  same  design,  as  those 
used  in  the  Provinces  of  Upper  Canada 
and  Lower*  Canada  respectively  before 
their  Union  as  the  Province  of  Canada. 

137.  The  words  "  and  from  thence  to  MjSSS 

the  end  of  the  then  next  ensuing  Session  Act8, 

of  the  Legislature,"  or  words  to  the  same 

effect,  used  in  any  temporary  Act  of  the 

Province  of  Canada  not  expired  before 

the  Union,  shall  be  construed  to  extend 

and   apply   to  the   next  Session  of  the 

Parliament   of    Canada,   if   the    subject 

matter  of  the  Act  is  within  the  powers  of 

the  same,  as  defined  by  this  Act,  or  to 

the  next  Sessions  of  the  Legislatures  of 

Ontario  and  Quebec  respectively,  if  the 
subject  matter  of  the  Act  is  within  the 
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powers  of  the  same  as  defined  by   this 
Act. 

toSa^H0"  138.  From  and  after  the  Union,  the 
use  of  the  words  "  Upper  Canada  " 
instead  of  "Ontario,"  or  "Lower  Can- 
ada" instead  of  "  Quebec,"  in  any  deed, 
writ,  process,  pleading,  document,  matter, 
or  thing,  shall  not  invalidate  the  same. 

proiiu.™0'  139.  Any  Proclamation  under  the 
Kn  Si-  Great  Seal  of  the  Province  of  Canada 
union.  issued  before  the  Union  to  take  effect  at 
a  time  which  is  subsequent  to  the  Union, 
whether  relating  to  that  Province,  or  to 
Upper  Canada,  or  to  Lower  Canada,  and 
the  several  matters  and  things  therein 
•proclaimed  shall  be  and  continue  of  like 
force  and  effect  as  if  the  Union  had  not 
been  made. 

p?«JS«!w?0'  140.  Any  Proclamation  which  is  aa- 
u™n. ""  thorized  by  any  Act  of  the  Legislature  of 
the  Province  of  Canada  to  be  issued  under 
the  Great  Seal  of  the  Province  of  Canada, 
whether  relating  to  that  Province,  or  to 
Upper  Canada,  or  to  Lower  Canada,  and 
which  is  now  issued  before  the  Union, 
may  be  issued  by  the  Lieutenant-Governor 
of  Ontario,  or  of  Quebec,  as  its  subject 
matter  requires,  under  the  Great  Seal 
thereof ;  and  from  and  after  the  issue  of 
such  Proclamation  the  same  and  the 
several  matters  and  things  therein  pro- 
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claimed  shall  be  and  continue  of  the  like 
force  and  effect  in  Ontario  or  Quebec  as  if 
the  Union  had  not  been  made. 

141.  The  Penitentiary  of  the  pro- PenitentIary- 
vince  of  Canada  shall,  until  the  Parlia- 
ment of  Canada  otherwise  provides,  be 

and  continue  the  Penitentiary  of  Ontario 
and  Quebec. 

142.  The  division  and  adjustment  of  i££SS£n 
the  debts,  credits,  liabilities,  properties debt8,&c(i>' 
and  assets  of  Upper  Canada  and  Lower 
Canada  shall  be  referred  to  the  arbitra- 
ment of  three  arbitrators,  one  chosen  by 

the  Government  of  Ontario,  one  by  the 
Government  of  Quebec,  and  one  by  the 
Government  of  Canada;  and  the  selection 
of  the  arbitrators  shall  not  be  made  until 
the  Parliament  of  Canada  and  the  Legis- 
latures of  Ontario  and  Quebec  have  met ; 
and  the  arbitrator  chosen  by  the  Govern- 
ment of  Canada  shall  not  be  a  resident 
either  in  Ontario  or  in  Quebec. 

(i)  See  In  re  Arbitration  between  Ontario  and  Quebec  (b)~ 

143-  The  Governor-Geperal  in  Coun-  ^d°9not 
cil  may  from  time  to  time  order  that  such 
and  so  many  of  the  records,  books,  and 
documents  of  the  Province  of  Canada  as 
he  thinks  fit  shall  be  appropriated  and 
delivered  either  to  Ontario  or  to  Quebec, 
and  the  same  shall  thenceforth  be  the 

(5)  6  L.  J.  N.  S.  212 ;  4  Carl.  712. 
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property  of  that  Province  ;  and  any  copy 
thereof  or  extract  therefrom,  duly  certi- 
fied by  the  officer  having  charge  of  the 
original  thereof  shall  be  admitted  as 
evidence. 

144-  The  Lieutenant-Governor  of 
mynebm.  Que"bec  may  from  time  to  time,  by  Pro- 
clamation under  the  Great  Seal  of  the 
Province,  to  take  effect  from  a  day  to  be 
appointed  therein,  constitute  townships 
m  those  parts  of  the  Province  of  Quebec 
in  which  townships  are  not  then  already 
constituted,  and  fix  the  metes  and  bounds 
thereof. 

X. — Iktehcolojoal  Railway. 

?™menttL"a  145-  Inasmuch  as  the  Provinces  of 
ctn'ri?"'  °'  Canada,  Nova  Scotia,  and  New  Bruns- 
bereiode-  wick  have  joined  in  a  declaration  that 
the  construction  of  the  Intercolonial  Rail- 
way is  essential  to  the  consolidation  of 
the  Union  of  British  North  America,  and 
to  the  assent  thereto  of  Nova  Scotia  and 
New  Brunswick,  and  have  consequently 
agreed  that  provision  should  be  made  for 
its  immediate  construction  by  the  Gov- 
ernment of  Canada :  Therefore,  in  order 
to  give  effect  to  that  agreement,  it  shall 
be  the  duty  of  the  Government  and  Par- 
liament of  Canada  to  provide  for  the  com- 
mencement within  six  months  after  the 
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Union,  of  a  railway  connecting  the  River 
St.  Lawrence  with  City  of  Halifax  in 
Nova  Scotia,  and  for  the  construction 
thereof  without  intermission,  and  the 
completion  thereof  with  all  practicable 


XI. — Admission  of  other  Colonies  (i). 

146-  It  shall  be  lawful  for  the  Queen,  %»l 
by  and  with  the  advice  of  Her  Majesty's  *<?ni! 
Most  Honourable  Privy  Council,  on  Ad- 
dresses from  the  Houses  of  Parliament  of 
Canada,  and  from  the  Houses  of  the 
respective  Legislatures  of  the  Colonies 
or  Provinces  of  Newfoundland,  Prince 
Edward  Island,  and  British  Columbia,  to 
admit  those  Colonies  or  Provinces,  or  any 
of  them,  into  the  Union,  and  on  Address 
from  the  Houses  of  the  Parliament  in 
Canada  to  admit  Rupert's  Land  and  the 
North -western  Territory,  or  either  of 
them,  into  the  Union,  on  such  terms  and 
conditions  in  each  case  as  are  in  the  Ad- 
dresses expressed  and  as  the  Queen  thinks 
fit  to  approve,  subject  to  the  provisions 
of  this  Act;  and  the  provisions  of  any 
Order  in  Council  in  that  behalf  shall 
have  effect  as  if  they  had  been  enacted  by 
the  Parliament  of  the  United  Kingdom  of 
Britain  and  Ireland. 

(i)  See  Part  IV 


147    Ix  «-e  W  She 


tioo  to  the  i 

divided  by  this  Act,  and  i 

the  admission  of  Ponce  Edward  I 

whether   Xewfonneawad  is  **-^*»^   or 

not,  the  representation  of  Not*  Scotia 
and  New  Brunswick  in  the  Senate  shall, 
as  vacancies  occur,  be  reduced  from 
twelve  to  ten  members  respectively,  and 
the  representation  of  each  of  those  Pro- 
vinces shall  not  be  increased  at  any  time 
beyond  ten ,  except  under  the  provisions  of 
this  Act  for  the  appointment  of  three  or 
six  additional  Senators  under  the  direc- 
tion of  the  Queen. 


PAET  IV. 


SUBSEQUENT  GROWTH. 


, 


CHAPTER  XIII. 


THE  NORTH- WEST  TERRITORIES. 

The  future  extension  of  the  Dominion  of  Canada,  bo  as 
ultimately  to  embrace  the  whole  of  British  North  America 
from  ocean  to  ocean,  was  anticipated,  as  appears  by  sections 
14fi  and  147  of  the  B.N.A.  Ant,  I8OT.  We  need  bare  d»w 
attention  to  the  former  section  only  («).  by  which  provision 
was  made  foi  the  admission  of  the  other  British  territories, 
organized  and  unorganized.  The  important  point  to  be 
noted  i«  that  by  virtue  of  the  last  clause  of  this  section,  the 
various  orders  in  council  Hnbeeqnenily  promulgated  sfffeofe- 
Bdniamoa  bo  flu  Union  of  Rupert's  Land  and  the 
Ninth-western  Territory,  and  of  British  Columbia  and 
Prince  Edward  [aland  are,  in  effect,  Imperial  Acts,  and  are, 
t.i  those  new  portions  of  the  Dominion,  theii  o  institutional 
charters,  amended,  however,  in  certain  particulars  1  >y  ial  oe~ 
•  juent  Imperial  legislation. 

The  Dominion  government  lost  no  time  in  setting  to 
work  to  secure  control  of  the  vast  territories  lying  between 
Ontario  and  British  Columbia.  At  the  very  tirst  session  of 
the  parliament  of  Canada,  an  address  {h ')  was  passed  by  both 
Houses  representing  the  expediency,  botb  from  a  Canadian 
and  an  Imperial  point  of  view,  of  an  early  extension  of  the 
Dominion  to  the  shores  of  the  Pacific.  This  address  pointed 
"in  tin-  necessity  for  a  "stable  government"  and  the  estab- 

(a)  Bfleoata, 

(b)  Seo  Dom.  SUt.  1873,  p.  Iiiti.,  it  uq. 
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lishment  of  institutions  analogous  to  those  of  the  older  pro- 
vinces, in  order  to  the  development  of  the  agricultural,, 
mineral,  and  commercial  resources  of  the  Great  Lone  Land, 
and  prayed  that  Her  Majesty  might  He  pleased  (pursuant 
to  section  146  of  the  B.  N.  A.  Act)  "  to  unite  Rupert's  Land 
and  the  North-Western  Territory  with  this  Dominion,  and 
to  grant  to  the  parliament  of  Canada  authority  to  legislate 
for  their  future  welfare  and  good  government." 

That  part  of  these  territories  (<•)  km  >wn  as  Rupert's  Land 
had  been  under  the  control  of  the  Hudson's  Bay  Company 
ever  since,  in  1670,  King  Charles  II.  granted  his  charter  to 
those  "adventurers  trading  into  Hudson's  Bay."  and  as  lords- 
proprietors  they  hail  full  right  of  government  and  adminis- 
tration therein  subject  to  the  sovereignty  of  England.  The 
boundaries  of  Rupert's  Land  were  never  accurately  debet4 
mined.  Speaking  roughly,  the  country  known  by  that 
name  comprised  the  territory  watered  by  streams  flowing 
into  Hudson's  Bay;  but  the  company  had  extended  their 
operations  and  assumed  jurisdiction  (<!)  over  other  parts  of 
the  North-Western  Territory.  We  note  this  distinction 
lietween  the  North-Western  Territory  proper  and  Rupert's 
Land,  because,  as  we  shall  see,  the  authority  of  the  Domin- 
ion parliament  to  legislate  for  these  two  portions  respect- 
ively of  this  great  country  flowed,  in  the  first  instance,  from 
different  Imperial  Acts. 

The  existence  of  the  Hudson  Bay  Company's  charter 
rendered  it  necessary,  in  the  view  of  the  home  government, 
that  terms  should  first  be  settled  with  that  company  for  a 
surrender  of  "all  the  rights  of  government"  and  other 
rights,  privileges,  etc.,  in  Ru]>ert's  Land  enjoyed  by  the 
company  under  their  charter,  other  than  their  trading  and 
commercial  privileges.   To  this  end,  the  Rupert's  Land  Act. 

(c)  See  a  very  interesting  article  in  Western  Law  Timea.  Vol.  I..  June. 
1830,  which  contains  in  brief  an  acooant  of  the  early  organization  of  these 
territories  under  the  II.  B.  Co. 

(i)  Beepoir, 
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-  [in i in  nT  by  the  Imperial  parijameni,  empowering 

ffer  Majesty  i cept  audi  surrender  on  terms  to  be  agreed 

upon—  ipprova]  uV  Her  Majesty  in  council 

of  the  bonne  and  conditions  to  be  proposed  by  the  Domin- 
ion parliament  for  tin?  admission  of  Rupert's  Land  and 
address,"'     The  '"'tli  section  of  this  Act  pro- 
ridi  i ; 

"  5.  It  shall  be  competent  to  Her  Majesty  by  any  such  order 
or  orders  in  council  as  aforesaid  on  address  from  the  Houses  of 
the  parliament  of  Canada  to  declare  tbat  Rupert's  Land  shall 
from  a  date  to  he  therein  mentioned,  be  admitted  into  and  be- 
come part  of  the  Dominion  of  Canada  ;  and  thereupon  it  shall  be 
lawful  for  the  parliament  of  Canada  from  the  date  aforesaid  to 
make,  ordain,  and  establish  within  the  land  and  territory  so  ad- 
mitted as  aforesaid  all  such  laws,  institutions,  and  ordinances, 
and  to  constitute  such  courts  and  officers  as  may  he  necessary 
for  the  peace,  order  and  good  government  of  Her  Majesty's  sub- 
jects and  others  therein  :  provided  that  until  otherwise  enacted 
by  the  said  parliament  of  Canada  all  the  powers,  authorities  and 
jurisdiction  of  the  several  courts  of  justice  now  established  in 
Rupert's  Laud  and  of  the  several  officers  thereof  and  of  all 
magistrates  and  justices  now  acting  within  the  said  limits  shall 
continue  in  full  force  and  effect  therein." 

Tbifl  Act.  it  will  be  noticed, it  confined  to  Rupert's  Land, 
but,  under  the  terms  agreed  ujwn  by  the  Hudson  Buy  Com- 
pany and  the  Canadian  di.-Ici:>at'H.  the  company  surrendered 
nil  their  rights  of  government  and  other  rights,  privileges, 
ate  ,  etc.,  not  onl;  aid  but  also  in  any  other 

part  of  British  North    America  (other  than  Canada  and 
British  Columbia)  and  all  lands  and  territories  then 

■  I  to  than)  by  the  agreement     We 
Farther  to  the  terms  of  surrender  as  embodied 
in  the  Imperial  order  in  council  finally  passed,  beenm 
terms  were  simply  the  price  paid  by  the  Dominion  for  the 

and  do  uol  in  any  p  ay  b  uch  ■  in- 
order  in  council — 28rd  dune,  1S70 — which  finally  admitted 
Land  and   the  North-Weetern  Terrii  try  t.,  the 
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Union  jjiva  ided  that  from  and  after  the  I5th  daj 

[870,  those  vast  areas  should  form  part  of  Canada 

as  to  tin-   North-Western  Territory  "the   parKi 

Canada  shall  from  the  day  aforesaid  have  full  |  i  ■ 

authority  to  legislate  for  the  future  welfare 

eminent"   thereof;  but  it  made  no  further  provi-  i 

legislation  for  Rupert's  Land,  be©  i  >vided  f 

hy  the  section  of  tin.'  Rupert's  Land  Act,  ISiiS,  which  * 

have  already  quoted.     As  to  the  North-Western  Ten-it* 

proper,  therefore,  the  legislative  power  was  conferred    I 

the  order  in  council  operating  as  an  Imperial 

of  section  146  of  the  B.  N.  A-  Act;  while  as  to  Rujiert  *  I 

the  legislative  power  was  conferred  by  the  Rupert's  Land  Acl 

1868.      Nntliinjj,  lnovnver,  turnB  upon  this  distinctioi 

we  shall  see,  after  the  province  of  Manitoba  wae  forme* 

full  legislative  power  was  given  to  the  parliament  ■■ 

over  all  territories  not  included  within  the  boundaries  ■ 

any  province,  so  that  any  possiMe  distinction  which  mig 

have  been   urged   as  arising   from  the  difien 

phraseology  of  the  two  earlier  enactments  is  entirely  nhli 

ersted. 

Anticipating    the   admission    of    these    tei 
Dominion  parliament  in   I860  passed  "  An  Act  for  the  ten 
porary    government    of    Rupert's    Land  and    the    No 
Western  Territory,  when  united  with  Canada  "  (32-33  Vii 
c,  3),  providing  for  the  appointment  of 
enior  to  administer  the  government  of  tin 
under  instructions  from  the  Governor-General  in  CVmm 
and   that   by  Order  in  Conned  the  Lieutenant-GovQi 

might  bo  empowered  (subject  to  such  conditions I  rash 

fcions  as  might  be  imposed   by  such  Order  in  Council), ' 
make  provision  for  the  administration  of  justice  fchfift 
and  generally  to  make,  ordain,  and  estahlisb  all  such  law 
institutions,  and   ordinances  as  may  be  necessary  for  t 
peace,  older,  and  good  government  of  He 
jectsand  others  therein."     The  Lieutenant-'  lovernor  was  t< 
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be  aided  by  b  Oounail,  not  exceeding  fifteen,  nor  less  than 

■■■  moos,  '"  be  appointed    by  the  1 1 
in  OoTtneil.    The  powers  of  thia  Council  were  to  be  from 
time  to  tine  as  denned  by  Order  hi  Council,  w.,  by  the 

Dominion  gover nt     By  the  5th  and  6th  sections  of 

this  Act  it  wee  proi  ided  i 

"8,  All  the  laws  in  force  in  Rupert's  Land  and  the  North- 
Western  Territory  at  the  time  of  their  admission  to  the  Union 
shall  so  far  as  they  are  consistent  with  "the  Briti§h  North 
'  Act,  1H07." — with  the  terms  and  conditions  of  such  ad- 
mission approve*!  of  by  the  Queen  under  the  146th  section 
thereof — end  With  this  Act — remain  in  tone  until  altered  by  the 
parliament  of  Canada,  or  by  the  Lieutenant-Governor  under  the 
minority  of  this  Act. 

"('..  All  public  officers  and  functionaries  holding  office  in 
Rlipert'*i  Land  and  the  North -Western  Territory  at  the  time  of 
their  admission  into  the  Union,  excepting  the  public  officer  or 
ametionary  at  the  head  of  fclie  administration  of  affairs,  shall 
continue  to  be  public  officers  and  functionaries  of  the  North- 
West  Territories  with  the  Bauie  duties  and  powers  as  before, 
uutil  otherwise  ordered  by  the  Lieutenant-Governor  under  the 
authority  of  this  Act." 

to  which  clauses  we  shall  shortly   Euwe  occasion  again  to 
re  Ear. 

Again,  in  1870  {the  admission  not  having  yet  taken 
place)  the  parliament  of  ( lanada  passed  "  An  Act  to  amend 
and  continue  the  Act  32-33  Vie.  c.  3;  and  to  establish  and 
Ear  the  government  of  the  province  of  Manitoba  " 
— :J3  Vic.  c.  3,  The  provisfoae  of  this  Act  ae  to  Manitoba 
will  be  dealt  with  later.  At*  t*i  the  remaining  parti 
the  territoriefl  about  to  become  part  of  the  De*rainion,  the 
only  amendment  of  the  Act  of  the  previous  session  was 
in  the  provision  that  the  Lieutenant-Governor  of  Manitoba 
should  also  Ik-  commission,  ,1  oe  Lieutenant-Governor  of 
the  North-Weet  Territories — as  such  remaining  portione 
were  now  to  be  called  With  this  amendment  the  Act  of 
JS69  was  continued  to  the  end  of  the  session  of  1871. 


otw  a  of  Canada.     Fp»  that  tha*  (o  tie  praart  thr 

Dot        apar&uaeaihaafeavitacpowerto  legislate  Cor  tft* 
Xo  Ml  Terriuiriat  m  rrffraw  to  all  matters  within 

the  k«i  of  *  colonial  lerJdatsn  i#>;  mad  aJtfcoa^rrj  larpe 
■  of  local  aetf-MiwMwaent  hare  been  concede*!  to  the 


power*  of  local  adf-w 
inhabitants  of  Umv 


-rare  held  at  the-  will  of 
the  parliament  of  Can*  at  extent  thai  parliament 

•rill  interpose  in  reft     l  era  ti*w  which  iegialatiTe 

power  has  been  cocuenvu  -  e  North-Weak  aaaemblj, 

depends  on  "con  rent*  an"  do  >ble  of  accurate  d-er2nitioO- 

No  doubt  before  very  long  4-  -w  province  or  provinces 
will  be  formed  oat  of  the*  ■rritories.  The  potation. 
BMN&H*,  i*  K>  evidently  ten  y  that  we  feel  some  diffi- 

culty in  deriding  to  what  eiiem  of  detail  we  should  go  in 
di*cuMfi»g  the  present  position  of  the  North-West-  Terri- 
tories. \Vhnt  we  write  will  in  all  probability  be  in  a  vefY 
fthort  time  of  historical  interest  merely.  Present  useful- 
ness therefore  must  be  our  guide,  leaving  the  future  to 
take  care  of  itself.  Because,  however,  cases  may  arise  in 
which  the  righto  of  litigants  will  depend  on  the  law  as  it 
stood  at  some  particular  time  since  1870,  we  deem  it  advis- 
able before  discussing  the  Acts  which  are  to-day  the 
constitutional  charters  of  the  North-West  Territories,  to 
state  shortly  the  changes  which  have  been  mode  from  time 
to  time  up  to  the  present,  in  order  that  the  proper  sources 
of  legislation  at  any  given  period,  and  in  relation  to  any 
given  matter,  may  be  consulted. 

On  the  15th  of  July,  1870,  these  Territories  became  part 
of  Canada.  The  Acts  of  the  two  previous  sessions  expiring 
id  tint  end  of  the  session  of  1871,  a  permanent  Act  was 
passed  (!)4  Vic.  c.  Hi),  containing  the  same  provisions  as  had 

if)   Bco  clmptor  IX.,  ante. 
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been  made  by  those  Act--      We  dioold  note  tore  tin- 1!.  N.  A. 
..  i  (84-38  Vie.  a.  •!>>).  which  will  be  printed  in  full 
when  m  come  to  deal  with  Manitoba,     Bo  Ear  u  concerns 
rtb-Weal  Territories,  it  merely  validated  the  pre- 
vious Canadian  legislation  (32-38  Vic  a  3,  and  :!:>  Vice.  3), 
and  made  the  genera]  provision  above  noted  that  "the  par- 
liament of  ( ianada  may  from  time  to  time  make  provision 
lor    1 1 1 ■  -    administration,    peace,    Older,    ami   good    govern- 
ment (/l  of  any  territory  not  for  the  time  being  included 
i  any  territory." 

■  from  IS  Jvty,  1870,  to  '  tfewmfe  r,  1873. 

During  this  period,  then,  legislative  authority  over  the 
North-Wesf  Territories  was  exorcised  or  exercisable — in 
the  order  of  efficacy — 

i.ii  By  the  Imperial  Parliament: 

(b)   By  the  Parliament  of  Canada: 

(e)  By  the  Lieu  ten  an  t-<  .ovenmr  of  Manitoba  in  relation 
only  to  each  matters  as  were  designated  by  order  of  the 
Governor-General  in  ConnciL  By  30  Vic.  c.  5,  the  number 
of  the  council  of  the  North-West  Territories  wan  increased 
to  a  maximum  of  SSI,  instead  of  15,  the  minimum  remaining 
at  7.  Nothing,  however,  was  done  toward  the  government, 
by  local  authority  of  the  North-West  Territories  until 
r  1872  when  Lientenant-Oovemor  Horris  of  Mani- 
toba was  commissioned  to  act  as  tieutanant-Oovarnor  of 
these  Territories,  uii.h  a  council  of  eleven  members  to  aid 
him  in  the  administration  of  affaire  there.  By  Order  in 
Council  of  date  12tb  February,  1873,  it  was  ordered: 

■■ !.  That  bbs  Lieutenant-Governor  of  the  North -West  Tiiri- 

1  «ith  il hi.,  -,i  Hi,  and  I  tntneii  shall  he,  and  he  is 

hereby  authorised  to  make  provision  for  the  administration  of  jus- 

i  ;md  establish  such 

ordinances  as  may  be  neoesswj  for  the  pesos,  order,  and  good 

government   of  the   said    Northwest    Territories  and   of  Her 

I/.  Se;  Riel  v.  Itogina.  10  App.  Cm.  876,  rally  not  A,  ante,  p.  3*7. 
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Majesty's  subjects  and  others  therein.  Provided,  first,  that  do 
such  ordinance  shall  ileal  with  or  affect  any  subjects  which  are 
beyond  the  jurisdiction  of  a  provincial  legislature,  under  the 
■  British  North  America  Act,  1867,'  and  provided,  second,  that 
all  such  ordiuances  shall  be  made  to  come  into  force  only  after 
they  have  been  approved  by  the  Governor-General  in  I 
unless  in  case  of  urgency,  and  in  that  case  the  urgency  shall  be 
stilted  ou  the  face  of  the  ordinance." 

with  further  provision  for  the  transmission  of  all  ordi- 
nances to  the  Governor-General,  who  ahoulil  he  at  liberty 
to  disallow  any  of  them  at  any  time  within  two  years  from 
their  rj 

Period  from  1  November,  1873.  to  7  October,  tS7B 

On  the  1st  of  November,  1873,  the  Act  30  Vic.  c.  34, 
e  into  force.  It  provided — probably  to  remove  doubts 
— that  the  local  legislation  on  the  various  subjects  which 
by  Order  in  Council  to  that  date  had  been  committed 
to  the  legislative  ken  of  the  Lieutenant-Governor  and  his 
Council,  should  thereafter  be  passed  by  the  Lieutenant- 
Governor,  by  and  with  fl"-  advice  •<"</  consent  of  the 
Council.  In  relation  to  all  matters  not  so  committed, 
legislative  power  was  by  the  Act  conferred  on  the  Gov- 
ernor-General  in  Council.  The  legislative  power  of  Ixith 
the  Dominion  cabinet  and  the  Lieutenant-Governor  in 
Council— each  within  its  respective  Bphere — might  be  ex- 
ercised in  the  way  of  extending  to  the  Territories  general 
Acts  of  the  parliament  of  Canada  with  such  modification 
as  might  be  thought  desirable,  or  in  the  way  of  repealing 
such  general  Acts  so  far  as  they  might  apply  to  the  terri- 
tories; with  this  proviso,  however,  that  no  law  to  be 
passed  by  either  of  these  bodied  should  (1)  be  inconsistent 
with  any  Act  of  the  parliament  of  Canada  of  expp 
plication  to  the  Territories:  (2)  alter  the  punishment  pro- 
vided for  any  crime  or  the  legal  description  or  character  of 
the  crime  itself ;  (3)  impose  any  tax  or  any  duty  of 
customs  or  excise  or  any  penalty  exceeding  one  hundred 
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dollars;  or (4)  appropriate  any  monies  nr  property  ol  the 
Dominion  without  the  authority  of  the  Dominion  parlia- 
ment,    All  local  legislation  was  to  be  subject  to  disallow- 

e  within  two  years  after  its  passage. 

Daring    this    period,  therefore,  legislative 
exercisable — in  the  order  of  its  efficacy — 

(a)  By  the  Imperial  Parliament : 

(b)  By  the  Parliament  ol  Canada: 

(c)  By  the  Governor-General  in  Council  in  relation  to 
all  matters  not  Committed  t'>  the  Lieutenant-Governor  and 
In -j  ( '"i.ineil ;  which  in  reality  placed  the  entire  legislative 
power  (subject  to  the  foregoing)  in  the  hands  of  the 
Dominion  government,  if  it  had  chosen  to  exercise  it,  for 
the  powers  of  the  Lieutenant-Governor  were  themselves 
defined  by  the  Order  in  Council  to  which  we  have 
referred,  and  could  of  course  be  at  any  time  curtailed : 

(d)  By  tlie  Lieutenant-Governor  in  Council  in  relation 
to  all  matters  from  time  to  time  committed  to  them  for 
legislative  action. 

During  this  period,  however,  no  further  Orders  in 
i  '■■unci I  were  \ led  relative  to  the  powers  of  the  Lieuten- 
ant-Governor in  Council,  nor  was  the  legislative  power  of 
the  Governor-General  in  Council  exercised,  so  that  this  and 
i  are  practically  one.  Dominion  legisla- 
tion of  a  general  character  passed  during  this  period  would 
prima  facie  apply  to  the  North-West  Territories,  and  in 
addition  we  may  note  3(5  Vice.  35, which  made  special 
provision  for  the  administration  of  justice  therein. 

Period  frrnn  ?  October,  1876,  to  88  April,  1877. 

In  1S75  was  jiassed  " The  North- West  Territories  Act. 

1875,"   which  came  into  force,  howev./r,  only   OO   the    7th 

ber,  1876.     It  amended  and  consolidated  pnvions 

legislation,  and  under  it  the  first  resident  Lieiiten ai 

amor  was  appointed,  and  the  first  legislative  BaBBunrtOBk 
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place  in  the  Territories.  The  Council  was  reduced  in  num- 
ber— so  far  as  appointed  members  were  concerned — to  five 
persons,  with  powers  as  defined  in  the  Act,  and  with  such 
further  powers  not  inconsistent  therewith  its  might  from 
time  to  time  be  conferred  by  Order  in  Council.  Ah.  how- 
ever, the  section  of  the  Act  defining  the  legislative  powers 
of  the  Lieutenant-Governor  in  Council  (;/).  was  in  force  for 
only  some  six  months,  and  as  a  reference  to  the  ordinances 
passed  at  the  session  held  while  it  was  so  in  force  discloses 
that  nothing  waa  clone  in  the  way  of  legislation  which  was 
not  fully  justified  by  the  powers  conferred  by  the  Act,  we 
have  not  thought  it  necessary  to  quote  the  section.  l!y 
the  iith  section  of  this  Act  ail  laws  and  ordinances  then  in 
force  in  the  Territories  were  to  continue  until  altered  or  re- 
pealed by  competent  authority.  The  Governor-General  in 
Council  was  empowered  (A)  to  apply  any  Act,  or  part  of 
any  Act  of  the  Dominion  parliament  to  the  Territories 
generally  or  to  any  part  thereof.  The  Lieutenant-)  iovetnor 
was  empowered  to  establish,  as  population  increased,  rln:- 
toral  districts,  and  it  was  provided  that  so  soon  as  the 
number  of  elected  members  of  the  Council  should  reach 
21,  the  Council  should  cease  to  exist  and  a  Legislative 
Assembly  take  its  place.  In  the  electoral  districts  the 
Lieutenant-Governor,  in  Council  might  impose  direct  tax- 
ation and  license  fees  for  raising  a  revenue  for  the  local  ami 
municipal  purposes  of  each  district.  Power  was  also  given 
to  establish  municipalities  in  the  electoral  districts,  with 
powers  of  municipal  taxation  to  be  prescribed  by  ordinance 
of  the  Lieutenant-Governor  iu  Council.  In  reference  to 
education,  it  was  provided  that  any  legislation  upon  the 
subject  should  lie  subject  to  the  right  of  the  minority  in 
any  district,  whether  Protestant  or  Roman  Catholic,  to  es- 
tablish separate  schools,  the  supporters  of  which  should  be 
exempt  from  taxation  for  the  support  of  the  schools  estab- 

(o)  88  Vic.  o.  49,  a.  7 ;  repealed  by  40  Vic.  c.  7. 
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ii ■)„-,[  l,y  ilii'  majority,  The  Act  also  contained  much 
legislation  upon  Hiicb  general  topicn  as  real  estate  and  its 
lamed  woman,  registration  of  deeds,  eta 
Provision  was  made  Eor  the  adnunistratjon  of  justice 
through  the  medium  of  local  emu  be  presided  over  by 
stipendiary  magistrates,  who  hi  more  serious  criminal  cases 
w  re  to  be  associated  with  tin-  chief  justice  or  one  of  the 
:  the  ("Mini  ,,i'  Queen's  Bench  of  Manitoba.  In 
capital  cases  an  appeal  lay  to  the  full  Court  "f  Queen's 
Bench  <>f  thai  province. 

Period  from  SS  April,  /.-'.v.  to  R.  3.  G.  (?5S6> 

The  North-West  Territories  Act,  1^75,  was,  as  we  have 
intimate'!,  amended  in  a  most  important  particular  by 
4<)  Vic.  c  I,  passed  the  after  the  Act  of  187G 

came  into  operation.     The  section  denning  (he  legislative 
powers  of  the  Xoeutenant-Q  acil  was  repealed 

and  the  following  section  Bnhsdtated  therefor: 

"7.  Tho  Lieutenant-Governor  in  (.'mim-il,  or  the  Lieutenant- 
Governor  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly,  as  the  case  may  be,  shall  have  such  powers  to  make 
ordinances  for  the  Government  of  the  North-West  Territories  as 
the  Governor  in  Council  may,  from  time  to  time  confer  upon 
him  ;  Provided  always  that  such  powers  shall  not  at  any  time 
1.'  in  excess  of  those  conferred  by  the  ninety -second  section  of 
•The  British  North  America  Act,  1867/  upon  the  Legislatures 
of  the  several  Provinces  of  the  Dominion  : 

■•  2.  Provided  that  no  ordinance  to  be  so  made  shall, — (1)  be 
inconsistent  with  or  alter  or  repeal  any  provision  of  MJ  Act 
of  the  Parliament  of  Canada  in  Schedule  B.  of  this  Act,  or  of 
any  Act  of  the  parliament  of  Canada,  which  may  now,  or  at  any 
time  hereafter,  expressly  refer  to  the  said  Territories  or  which  or 
any  part  of  which  may  be  at  any  time  made  by  the  Governor  in 
Council,  applicable  to  or  declared  to  he  in  force,  in  the  said  Ter- 
ritories, or, — (2)  impose  any  fine  or  penalty  exceeding  one 
L hundred  dollars : 
"  3.  And  provided  that  a  copy  of  every  such  ordinance  shall 
be  mailed  for  transmission  to  the  Secretary  of  State,  within  ten 
I 
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days  after  its  passing,  and  it  may  be  disallowed  by  the  Governor 
in  Council  at  any  time  within  two  years  after  its  receipt  by  the 
Secretary  of  State ;  Provided,  also,  that  all  ordinances  so  made, 
and  all  Orders  in  Council  disallowing  any  ordinances  so  made, 
shall  be  laid  before  both  Houses  of  Parliament,  as  soon  as  con- 
veniently may  be  after  the  making  and  enactment  thereof 
respectively." 

On  the  11th  of  May,  1877,  an  Order  in  Council  waa 
passed  which,  after  reciting  the  statutes  of  1875  and  1877, 
van  thus : 

Now,  in  pursuance  of  the  powers  by  the  said  statute 
conferred,  his  Excellency,  by  and  with  the  advice  of  the 
Privy  Council,  has  been  pleased  further  to  order,  and  it  is 
hereby  ordered,  that  the  Lieutenant-Governor  in  Council 
shall  be  and  he  is  hereby  empowered  to  make  ordinance  in 
relation  to  the  following  subjects,  that  is  to  say : 

1.  The  establishment  and  tenure  of  territorial  offiees, 
and  the  appointment  and  payment  of  territorial  officers; 

2.  The  establishment,  maintenance  and  management  of 
prisons  in  and  for  the  North- West  Territories; 

3.  The  establishment  of  municipal  institutions  in  the 
Territories,  in  accordance  with  the  provisions  of  tho 
" North- West  Territories  Acta,  1875  and  1877  "  (i)\ 

4.  The  issue  of  simp,  auctioneer  and  other  licenses,  in 
order  to  the  raising  of  a  revenue  for  territorial  or  munici- 
pal purposes  (i)i 

5.  The  solemnization  of  marriage  in  the  Territories ; 

6.  The  administration  of  justice,  including  the  consti- 
tution, organization  and  maintenance  of  territorial  courts 
of  civil  jurisdiction ; 

7.  The  imposition  of  punishment  by  line,  penalty  or 
imprisonment  for  enforcing  any  territorial  ordinance ; 

8.  Property  and  civil  rights  in  the  Territories,  subject 
to  any  legislation  by  the  parliament  of  Canada  upon  these 
subjects,  and — 

(i)  Somewhat  amended  in  1H83 ;  see  port. 
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9.  Generally  on  matters  of  a  merely  local  or  private 
nature  in  the  Territories. 

These  Acts  were  from  time  to  time  amended,  consoli- 
dated and  revised,  as  we  shall  indicate,  but,  substantially, 
the  legislative  power  of  the  Lieutenant-Governor  in 
Council  continued  to  be  governed  by  the  above  section  and 
the  Ordfer  in  Council  we  have  quoted  until  1888 — indeed, 
we  may  say,  until  1891,  for,  upon  the  establishment  of  a 
legislative  assembly  in  the  former  year,  its  powers  of  legis- 
lation were  not  increased  beyond  those  exerciseable  before 
its  creation  by  the  Lieutenant-Governor  in  Council. 

In  1880,  by  43  Vic.  c.  25,  previous  Acts  were  amended 
and  consolidated.  The  time  for  disallowing  territorial 
ordinances  was  shortened  to  one  year,  and  the  clauses  of  the 
Act  of  1875  relating  to  municipalities  eliminated,  being 
deemed,  no  doubt,  to  be  covered  by  the  Order  in  Council 
above  quoted  (j).  The  participation  of  Manitoba  judges  in 
the  administration  of  justice  in  the  Territories  was 
abolished  except  in  the  matter  of  appeals  in  capital  cases. 

We  may  mention  also  47  Vic.  c.  23,  and  48-49  Vic.*c.  51, 
making  amendments  of  details  not  material  to  be  further 
noted  here. 

On  June  26th,  1883,  a  new  Order  in  Council  was 
promulgated  defining  the  powers  of  the  Lieutenant-Gov- 
ernor, whether  acting  in  Council  or  by  and  with  the  ad- 
vice and  consent  of  the  legislative  assembly  (k) ;  the  only 
amendment,  however,  of  the  Order  in  Council  of  1877 
above  quoted  being  in  items  3  and  4,  which  were  made  to 
read  as  follows : 

"  3.  Municipal  Institutions  in  the  Territories,  subject  to  any 
legislation  by  the  Parliament  of  Canada  heretofore  or  hereafter 
enacted  : 

"  4.  The  issue  of  shop,  auctioneer,  and  other  licenses,  except 

(j)  See  45  Vic.  c.  28,  and  47  Vic.  c.  23,  b.  10. 

(k)  No  assembly  was  constituted  until  1888  ;  see  pott. 

Can.  Con.— 36 
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licenses  fur  the   sale  of  intoxicating  liquors,  in  order  to 
raising  of  a  revenue  for  territorial  or  municipal  purposes." 

In  188G, important  legislation  was  enacted  (49  Vic  c.  25), 
but  as  it  was  carried  at  once  into  the  Revised  Statutes  of 
that  year  we  need  not  stay  to  consider  its  provisions  (t\ 

At  the  present  time  the  position  of  these  territories  is 
defined  by  "The  North-West  Territories  Act"  (R.  S.  C- 
c.  50),  and  amendments  thereto  as  follows  : 

a.  d.  1888.      An.  Act  respecting  the  North-West  Ter- 
ritories. 

HER  Majesty,  by  and  with  the  advice  and 
consent  of  the  Senate  and  House  of  Com- 
mons of  Canada  enacts  as  follows: — 


SHORT   TITLE. 

soon  title.  i.  This  Act  may  be  cited  as   "The  Ar<*rtfi- 

West  Territories  Act." 

INTERPRETATION. 

S-  In  this  Act,  unless  the  context  otherwise 
requires, — 

jtojfjj3wg*jjjiP  (a)  The  expression  "  Territories  "  means  the 
North- West  Territories,  as  defined  in  this  Act; 

oSJSufflP*1  (&)  The  expression  "The  Lieutenant-Gover- 
nor" means  the  Lieutenant-Governor  of  the 
North- West  Territories; 

iin™^S*n''  (c)  '^ne  expression  "  Lieutenant-Governor  in 
Council  "  means  the  Lieutenant-Governor  of  the 
Territories  in  Council,  or  the  Lieutenant-Gover- 
nor by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Territories,  as  the 
case  may  be; 


|l)  it  V 


lit  March,  1887. 


t  proclaimed   18th  February,   1887 ;  the  H.  S.  O.  took  e 
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[<&]  'I'ln'  mpuwrion  "  Supreme  Court"  means  (^ 
the   Supreme   Court  of  the  North-West  Terri- 
tories. 

[(e)'""/  (f)    ■  <itin(j   liquor" 

.n,. I  "  i ,>.ti a in i.n i."    If  it  not  thought  neeeuary 
to  print  ths  mutt  ■■  M   thai  .-■"bjf.-t. 

Only  thou  porta  of  the  Act  which  may  be  rea- 
xmubly  eonridond  of  eonaHtutional    vmpor- 

■■■<  ■rte<l..] 


GOVERNMENT   AND   LEGISLATION. 

S.  The  Territories  formerly  known  a*  "  Ru-  Tenitarie* 
pert'fl  Land "  and  the  North  -  West  Territory 
sliull,  with  the  exception  of  such  portions  thereof 
as  form  the  Province  of  Manitoba  and  the  Dis- 
trict of  Eeewstin  (fli),  continue  to  he  called  and 
known  Be  the  North-Weet  Territories. 

4.  There  shall  be  for  the  Territories,  an  offi-  Lieutenuit- 
cercailed  the  Lieutenant-Governor,  appointed  by 
the  Governor  in  Council,  by  instrument  under 
the  Great  Seal  of  Canada,  who  shall  hold  office 
■luring  pleasure: 

2.  The  Lieutenant-Governor  shall  administer  kibpowbi* 
the  Government,  under  instructions,  from  time  to 
Iven  him  by  the  Governor  in  Council,  or 
by  the  Secretary  of  State  of  Canada. 

*5.  The  Governor  in  Council  may,  from  time  AdminlBlr"0 
to  time,  appoint  an  Administrator  to  execute  the 
office  and  functions  of  the  Lieutenant-Governor 
during  his  absence,  illness  or  other  inability. 

tt.  Every  Lieutenant-Governor  or  Adniinis- {Jfjj**" b<* 
■■  appointed  shall,  before  usaming  the 
duties  of  his  office,  take  and  subecrilie,  before  the 
Governor-General,  or  before  some  person  duly 

ml   Keewalin  is  in  a  still  rm 
necessary  to  deal  with  it  here. 
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authorized  to  administer  BUch  oaths,  an 
allegiance  and  an  oath  of  office  similar  to 
required  to  be  taken  by  a  Lieutenant-Go 
under  "  The  British  North  America  Act,  1867." 

[Sm&COW  7  awl  3  were  repealed   by  51    Vic 
c.  19,  e,  1,  awJ^provision  made  fur  a  ttg  i 
Assembly  (Motion  2).    .This  letter  section    yu 
itself  ri'fi'j'ileit  bjf  5.'f-o-j  Vic.  c.  22,  tfie  prom»iim 
now  standing : 

2.  There  shall  be  a  Legislative  Assembly  for 
the  Territories,  which  shall  be  composed  of 
twenty-six  members  elected  to  represent  the 
electoral  districts  set  forth  in  the  schedule  («)  to 
this  Act. 

2.  The  Assembly  shall  have  power  to  alter 
the  boundaries  of  the  electoral  districts  from 
time  to  time. — 54-55  Vic.  c.  22,  s.  2. 

3.  Every  Legislative  Assembly  shall  con- 
tinue for  three  years  from  the  date  of  the 
return  of  the  writs  for  choosing  the  same ;  but 
the  Lieutenant-Governor  may,  at  any  time,  dis- 
solve the  Assembly  and  cause  a  new  one  to  be 
chosen.— 54-55  Vic  c.  22,  s.  3. 

toriwSion™*  *'  ^nere  sna"  ^  a  sessi°n  °f  tne  Legislative 
Assembly  convened  by  the  Lieutenant-Governor 
at  least  once  in  every  year,  so  that  twelve 
months  shall  not  intervene  between  the  last 
sitting  of  the  Assembly  in  one  session  and  its 

Proceedings  first  sitting  in  another  session;  and  such  Assem- 
bly shall  sit  separately  from  the  Lieutenant- 
Governor,  and  shall  present  Bills  passed  by  it  to 
the  Lieutenant-Governor  for  his  assent,  who  may 
approve  or  reserve  the  same  for  the  assent  of 
the  Governor-General. — 54-55  Vic.  c.  22,  s.  4.] 

(n)  Not  printed. 


0  Assembly. 
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[  With  respect  to  elections  provision  is  made 
by  51  Vic.  c.  19,  amended  to  some  extent  by 
54-55  Vic,  c.  22.  We  indicate  after  each  section 
by  what  Act  enacted : 

5.  Until  the  Legislature  of  the  North- West  JfSSSSS 
Territories  otherwise  provides,  s»  it  may  do,  the 
law  in  force  therein  at  the  time  of  the  passing  of 
this  Act  relating  to  the  election  of  members  of 
the  Council  of  the  North- West  Territories  shall, 
subject  to  the  provisions  of  this  Act,  apply  to 
the  election  of  members  of  the  Legislative  As- 
sembly.— 51  Vic.  c.  19,  8.  5. 

O.  Whenever  it  is  necessary  to  call  a  new  issue  of  writs 

T       •  i    i  •  a  i  i  i  for  elections. 

Legislative  Assembly,  or  whenever  a  vacancy 
occurs  by  reason  of  death,  resignation,  or  other- 
wise, of  an  elected  member,  the  Lieutenant-Gov- 
ernor shall  cause  a  writ  or  writs  of  election,  as 
the  case  may  be,  to  be  issued  by  the  Clerk  of  the 
Legislative  Assembly,  in  such  form  and  ad- 
dressed to  such  returning  officer  or  officers  as  he 
approves  of  until  otherwise  provided  by  the 
Assembly : 

2.  Until  the  Legislative  Assembly  otherwise  Roles  for 

a1  Aflfji  ATI  A_ 

provides,  the  Lieutenant-Governor  shall,  by  pro- 
clamation, prescribe  and  declare,  for  use  at  all  or 
any  elections,  rules  for — 

(a)  The  mode  of  providing  voters'  lists; 

(b)  The  oaths  to  be  taken  by  voters ; 

(c)  The  appointment,  powers  and  duties  of 
returning  and  deputy  returning  officers,  election 
and  poll  clerks  and  their  oaths  of  office  ; 

(d)  The  proceedings  to  be  observed  at  elec- 
tions ; 

(e)  The  periods  during  which  such  elections 
may  be  continued ; 
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(f)  Such  other   provisions   with    reBpect    t<> 
such  elections  as  he  thinks  fit. — 54-55  Vie.  c.  22. 

s.  5. 

V  7-  The  persons  qualified  to  vote  at  an  elec- 

tion for  the  Legislative  Assembly  shall  be  the 
male  British  subjects  by  birth  or  naturalization 
(other  than  unenfranchised  Indians),  who  have 
attained  the  full  age  of  twenty-one  years,  who 
have  resided  in  the  North-West  Territories  for 
at  least  the  twelve  months,  and  in  the  electoral 
district  for  at  least  the  three  months  respec- 
tively, immediately  preceding  the  time  of  voting. 
—51  Vic.  c.  19,  s.  7. 
w-bo  enable  8.  Any  British  subject  by  birth  or  natural- 

ization shall  be  eligible  for  nomination  and 
election. 

nott£Iu£i?on  ^'  ^"°  no,ninGtion  at  any  election  shall  In- 

valid and  acted  upon  unless  at  or  before  the 
time  of  nomination  a  sum  of  one  hundred  dollars 
is  deposited  in  the  hands  of  the  returning 
officer ;  and  the  receipt  of  the  returning  officer 
shall  in  every  case  be  sufficient  evidence  of  the 
payment  herein  mentioned : 

How  applied.  3.  The  sum  so  deposited  shall  be  returned  to 
the  person  by  whom  the  deposit  was  made  in 
the  event  of  the  candidate,  by  or  on  whose 
behalf  it  was  so  deposited,  being  elected,  or  of 
his  obtaining  a  number  of  votes  at  least  equal  to 
one-half  the  number  of  votes  polled  in  favor  of 
the  candidate  elected,  otherwise  it  shall  belong  to 
Her  Majesty  for  the  public  uses  of  the  Terri- 
tories ;  and  the  sum  so  paid  and  not  returned  as 
herein  provided  shall  be  applied  by  the  return- 
ing officer  towards  the  payment  of  the  election 
expenses,  and  an  account  thereof  shall  be  ren- 
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-dered  by  him  to  the  Lieutenant-Governor. — 
SI  Vic.  c.  19,  a.  8. 

«.  Elected  members  of  the  Legislative  As-  2j,tbnbVbB 
BSmbly    shall    take   and   subscribe    before   the  n""Db*r* 
Lieutenant-Governor  or  before  such  person  as  is 
designated  by  the  Governor  in  Council,  the  fol- 
lowing oath  of  allegiance  : — 

"  1,  A.  B.,  do  swear  that  I  will  be  faithful  and 
bear  ferae  allegiance  to  Her  Majesty,  hex  heirs 
and  successors." — 51  Vic.  c.  19,  a.  9. 

10.  A  majority  of  thememlierB  of  the  Legis-  Q1""""1 
Intive    Assembly,    including    the    members  ap- 
pointed by  the  Governor  in  Council,  shall  form 

a  quorum  for  the  transaction  of  business. — 51 
Vic.  c.  19,  s.  10. 

11.  The   Legislative    Assembly,  on    its  first  UMhm  el 
assembling  after  a  general  election,  shall  proceed 

with  all  practicable   speed   to  elect  one  of   its 
BMBBDen  to  be  Speaker: 

2.  In  case  of  a  vacancy  happening  in   the  v*e»Bcy  m 
of&M  of  Speaker  by  death,  resignation  or  other-  speaker, 
wise,    the    Legislative    Assembly    shall    proceed 

with  all  practicable  speed  to  elect  another  of  its 
elected  members  to  be  Speaker : 

3.  'Hie  Speaker  shall  preside  at  all  meetings  speaker  to 
of  the  Legislative  Assembly : 

4.  Until  the  Legislative  Assembly  otherwise  CM«of»b- 
provides,  in  ease  of  the  absence  for  any  reason  ™d«d  ioi 
of  the  Speaker  from  the  chair  of  the  Assembly 

for  forty-eight  consecutive  hours,  the  Assembly 
may  elect  another  of  its  members  to  act  as 
Speaker,  and  the  member  so  elected  shall,  during 
the  continuance  of  such  absence  of  the  Speaker. 
have  and  axecnte  all  tin-  powers,  privileges  and 
duties  of  Speaker.! — 61  Vic.  c.  19,  s.  II. 
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12.  Questions  arising  in  the  Legislative 
senibly  shall  be  deckled  by  a  majority  of  voices 
other  than  that  of  ttie  Speaker,  and  when  the 
voices  are  equal,  but  not  otherwise,  the  Speaker 
shall  have  a  vote.— 51  Vic.  c.  19.  s.  12. 

,  13.  The  Lieutenant-Governor  shall  select 
from  among  the  elected  memlwrs  of  the  Legisla- 
tive Assembly  four  persona  to  act  as  an  advisory 
cuuncil  on  matters  of  finance,  who  shall  severally 
hold  office  during  pleasure;  aud  the  Lieutenant- 
Governor  shall  preside  at  all  sittings  of  such 
advisory  council  and  have  a  right  to  vote  as  a 
member  thereof,  and  shall  also  have  a  casting 
vote  in  case  of  a  tie. — 51  Vic.  c.  19,  s.  13. 

14.  The  Legislative  Assembly  shall  not  adopt 

ld  or  pass  any  vote,  resolution,  address,  or  bill  for 
the  appropriation  of  any  part  of  the  public 
revenue,  or  of  any  tax  or  impost  to  any  purpose 
that  has  not  been  first  recommended  to  the 
Assembly  by  message  of  the  Lieutenant-Gover- 
nor in  the  session  in  which  such  vote,  resolution, 
address  or  bill  is  proposed. — 51  Vic  c  19,  a.  14. 

19.  The  Speaker  of  the  Legislative  Assembly 
Bhall  receive  a  salary  of  five  hundred  dollars  per 
annum,  payable  out  of  the  Consolidated  Revenue 
Fund  of  Canada.— 51  Vic.  c.  19,  s.  15. 

1  tt.  The  Governor- in -Council  may  appoint  a. 
clerk  of  the  Legislative  Assembly,  who*  shall  act 
as,  and  perform  the  duties  of  secretary  to  the 
Lieutenant-Governor,  and  who  shall  take  before 
the  Lieutenant-Governor  the  oath  of  allegiance- 
and  such  oath  of  office  as  the  Oovemor-in-Coun- 
cil  prescribes,  and  who  shall  receive  a  salary  of 
two  thousand  dollars  per  annum,  and  such  salary 
shall  be  paid  out  of  the  Consolidated  Revenue 
Fund  of  Canada.— 51  Vic.  c  19,  s.  16.] 
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9.  The  seat  of  Government  of  the  Territories  S^ent.00** 
shall  be  fixed,  and  may,  from  time  to  time,  be 
changed  by  the  Governor  in  Council. 

[Section  10  made  provision  for  the  Lieut- 
Governor  presiding  over  and  voting  at  meetings 
of  the  Council.  See  now  51  Vic.  c.  19,  8.  13 ; 
and  54-55  Vic.  c.  22,  8.  4>  supra.] 

1 1.  Subject  to  the  provisions  of  this  "Act,  the  JSy^jSy8* 
laws  of  England  relating  to  civil  and  criminal  fj^JJ^11 
matters,  as  the  same  existed  on  the  fifteenth  day  ^SoSriSii 
of  July,  in  the  year  of  our  Lord  one  thousand  •***«■*■<•> 
eight  hundred  and  seventy,  shall  be  in  force  in 

the  Territories,  in  so  far  as  the  same  are  appli- 
cable to  the  Territories,  and  in  so  far  as  the  same 
have  not  been,  or  are  not  hereafter  repealed, 
altered,  varied,  modified,  or  affected  by  any  Act 
of  the  Parliament  of  the  United  Kingdom  appli- 
cable to  the  Territories,  or  of  the  Parliament  of 
Canada,  or  by  any  ordinance  of  the  Lieutenant- 
Governor  in  Council. 

12.  All  laws  and  ordinances  in  force  in  the  SoSnSed^Sf 
Territories,  and  not  repealed  by  or  inconsistent 

with  this  Act,  shall  remain  in  force  until  it  is 
otherwise  ordered  by  the  Parliament  of  Canada, 
by  the  Governor  in  Council,  or  by  the  Lieuten- 
ant-Governor in  Council,  under  the  authority  of 
this  Act 

[Section  13,  defining  the  powers  of  the  Lieut.- 
Governor  in  Council  was  repealed  by  54-55  Vic. 

(o)  For  convenience  we  hare  collected  the  authorities  upon  the  mat- 
ters referred  to  in  sections  11  and  12.  and  they  will  he  found,  pott.  In  the 
Revised  Statutes  of  Canada  are  a  number  of  Acts  specially  dealing  with 
different  subjects  of  legislation  as  to  the  North-West  Territories, — t.  g.f 
*•  The  X.  W.  T.  Representation  Act,"  "  The  Territories  Real  Property 
Act/'  "  The  Homestead  Exemption  Act/'  "The  Dominion  Lands  Act," 
etc.,  etc. 
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c.  IBS,  8.6,  which  pubstitittes  therefor  the  follow- 
ing: 
Assembly  "*■  The  Legislative  Assembly  shall,  subject 

to  the  provisions  of  this  Act,  or  of  any  other  Act 
of  the  Parliament  of  Canada,  at  any  time  in  fore* 
in  the  Territories,  have  power  to  make  ordi- 
nances for  the  government  of  the  Territories  in 
relation  to  the  classes  of  subjects  next  herein- 
after mentioned,  that  is  to  say : — 

(1)  The  mode  of  providing  voters'  lists,  the 
oaths  to  be  taken  by  voters,  the  appointment, 
powers  and  duties  of  returning  officers  and 
deputy  returning  officers,  election  and  poll  clerks, 
and  their  oaths  of  office,  the  proceedings  to  be 
observed  at  elections,  the  periods  during  which 
such  elections  may  be  continued,  and  such  other 
provisions  with  respect  to  such  elections  as  may 
be  thought  fit ; 

(2)  Direct  taxation  within  the  Territories  in 
order  to  raise  a  revenue  for  territorial  or  muni- 
cipal or  local  purposes ; 

(3)  The  establishment  and  tenure  of  terri- 
torial offices,  and  the  appointment  and  payment 
of  territorial  officers  out  of  territorial  revenues ; 

(4)  The  establishment,  maintenance,  and 
management  of  prisons  in  and  for  the  Terri- 
tories,— the  expense  thereof  being  payable  out 
of  territorial  revenues ; 

(5)  Municipal  institutions  in  the  Territories  ; 

(6)  Shop,  saloon,  tavern,  auctioneer  and 
other  licenses,  in  order  to  raise  a  revenue  for 
territorial  or  municipal  purposes ; 

(7)  The  incorporation  of  companies  with  ter- 
ritorial objects,  with  the  following  exceptions: — 
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(a)  Such  companies  as  cannot  be  incorpor- 
ated by  a  provincial  legislature ; 

(b)  Railway,  steamboat,  canal,  transportation, 
telegraph  and  irrigation  companies ; 

(c)  Insurance  companies ; 

(8)  The  solemnization  of  marriage  in  the 
Territories ; 

(9)  Property  and  civil  rights  in  the  Terri- 
tories; 

(10)  The  administration  of  justice  in  the 
Territories,  including  the  constitution,  organi- 
zation, and  maintenance  of  territorial  courts  of 
civil  jurisdiction,  including  procedure  therein; 
but  not  including  the  power  of  appointing  any 
judicial  officers ; 

(11)  The  imposition  of  punishment  by  fine, 
penalty,  or  imprisonment,  for  enforcing  any  ter-  • 
ritorial  ordinances ; 

(12)  The  expenditure  of  territorial  funds  and 
such  portion  of  any  moneys  appropriated  by 
Parliament  for  the  Territories  as  the  Lieutenant- 
Governor  is  authorized  to  expend  by  and  with 
the  advice  of  the  Legislative  Assembly  or  of  any 
Committee  thereof ; 

(13)  Generally,  all  matters  of  a  merely  local 
or  private  nature  in  the  Territories : 

2.  Nothing  in  this  section  contained  gives,  or  Limitation, 
shall  be  construed  to  give  to  the  Legislative 
Assembly  any  greater  powers  with  respect  to 
the  subjects  therein  mentioned  than  are  given  to 
Provincial  Legislatures  under  the  provisions  of 
section  92  of  "  The  British  North  America  Act, 
1867,"  with  respect  to  the  similar  objects  therein 
mentioned.] 
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14  The  Lieutenant-Governor  in  Com 
shall  pass  all  necessary  ordinances  in  respect  to 
education ;  hut  it  shall  therein  always  be  pro- 
vided, that  a  majority  of  the  ratepayers  of  any 
district  or  portion  of  the  Territories,  or  of  any 
less  portion  or  subdivision  thereof,  by  whatever 
name  the  same  is  known,  may  establish  such 
schools  therein  as  they  think  tit,  and  make  the 
necessary  assessment  and  collection  of  rates 
therefor ;  and  also  that  the  minority  of  the  rate- 
payer therein,  whether  Protestant  or  Roman 
Catholic,  may  establish  separate  schools  therein, 
— and  in  such  case,  the  ratepayers  establishing 
such  Protestant  or  Roman  Catholic  separate 
schools  shall  lie  liable  only  to  assessments  of  such 
rates  as  they  impose  upon  themselves  in  respect 
thereof : 

2.  The  power  to  pass  oi-dinances,  conferred 
Upon  the  Lieutenant-Governor  by  this  section  is 
hereby  declared  to  have  been  vested  in  him  from 
the  seventh  day  of  May,  one  thousand  eight 
hundred  and  eighty. 

IS.  The  Lieutenant-Governor  in  Council 
n  may,  from  time  to  time,  but  subject  to  the  pro- 
visions of  this  Act,  make  ordinances  in  relation 
to  the  administration  of  justice  in  the  Territories, 
and  to  the  constitution,  maintenance  and  organ- 
ization of  the  Supreme  Court,  including  proce- 
dure therein  in  civil  matters,  in  as  full  and  ample 
a  manner  as  the  Legislature  of  any  Province  of 


(p)  See  unte,  p.  489  and  p.  510, 

( q)  See,  however,  54-55  Vic.  c.  22,  s.  0,  enacting  a  new  section  13  to  the 
main  Act  and  Riving  to  the  Legislative  Assembly  tbe  powers  defined 
as  above.  By  some  oversight,  probably,  this  section  was  not  repealed, 
and  it  would  appear  that  the  Lieutenant-Governor  in  Conncil  has  con- 
current power,  in  this  connection,  with  the  Assembly. 
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Canada  could,  under  the  fourteenth  paragraph  of 
the  ninety-second  section  of  "  The  British  North 
America  Act,  1867,"  or  otherwise,  make  laws  in 
relation  to  the  administration  of  justice  in  the 
Province,  and  to  the  constitution,  maintenance 
and  organization  of  a  provincial  court,  both  of 
civil  and  criminal  jurisdiction,  including  proce- 
dure in  civil  matters  in  such  court. 

JO.    The   Lieutenant-Governor  in    Council  ordinances 

respecting 

may,  from  time  to  time,  make  ordinances  m  janes, 
respect  to  the  mode  of  caHing  jurie3,  other  than 
grand  juries,  in  criminal  as  well  as  civil  cases, 
and  when  and  by  whom  and  the  manner  in 
which  they  may  be  summoned  or  taken,  and  in 
respect  to  all  matters  relating  to  the  same. 

IT.  An  authentic  copy  of  every  ordinance  S'SSSSSS 
shall  be  transmitted  by  mail  to  the  Secretary  of 
State  within  thirty  days  after  its  passing ;  and 
if  the  Governor  in  Council,  at  any  time  within 
one  year  after  its  receipt  by  the  Secretary  of 
State,  thinks  fit  to  disallow  the  ordinance,  such 
disallowance,  when  signified  by  the  Secretary  of 
State  to  the  Lieutenant-Governor,  shall  annul  pSru^ent.*0 
the  ordinance  from  and  after  the  date  of  such 
signification ;  and  all  ordinances  so  made,  and  all 
Orders  in  Council  disallowing  any  ordinances  so 
made,  shall  be  laid  before  both  Houses  of  Parlia- 
ment as  soon  as  conveniently  may  be  after 
the  making  and  enactment  thereof  respectively. 

[Sections  18  to  25,  both  inclusive,  were  re- 
pealed by  51  Vic.  c.  19.  Sections  26  to  40,  both 
inclusive,  relate  to  "wills"  and  "married  wo- 
men"  and  by  54-55  Vic.  c.  22,  the  Assembly  of 
the  Territories  is  empowered  to  repeal  them  and 
make  other  provision."] 
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ADMINISTRATION"   OP   JUSTICE. 

41.  The  Supreme  Court  of  record  of  original 
and  appellate  jurisdiction  now  existing  under  the 
name  of  "The  Supreme  Court  of  the  North-West 
Territories"  is  hereby  continued  under  the  name 
aforesaid. 

42.  The  Supreme  Court  shall  consist  of  the 
puisne*  judges,  who  shall  be  appointed  by  the 
Governor  in  Council  by  letters  patent  under  the 
Great  Seal. 

48.  Any  person  may  be  appointed  a  judge 
of  the  court  who  is  or  has  been  a  judge  of  a 
Superior  Court  of  any  Province  of  Canada,  a 
stipendiary  magistrate  of  the  Territories,  or  a 
barrister  or  advocate  of  at  least  ten  years'  stand- 
ing at  the  bar  of  any  such  Province,  or  of  the 
Territories. 

ofYmoinrort         **■   No  iu^   of    the   eoxat  sha11   hold    ^ 
to  be  held,      other  office  of  emolument  under  the  Government 

of  Canada,  or  of  any  Province  thereof,  or  of  the 

Territories. 

45.  Each  judge  of  the  court  shall  reside  at 
such  place  in  the  Territories  as  the  Governor  in 
Council,  in  the  commission  to  such  judge,  or  by 
Order  in  Council,  directs. 

46.  The  judges  of  the  court  shall  hold  office 
during  good  behavior,  but  shall  be  removable  by 
the  Governor-General,  on  address  of  the  Senate 
and  House  of  Commons  of  Canada. 

47.  Every  judge  shall,  previously  to  enter- 
ing upon  the  duties  of  his  office  as  such  judge, 
take  an  oath  in  the  form  following ; — 
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"  I,  ,  do  solemnly  and  sincerely  *"ona *l o»ih. 

"  promise  and  swear  that  I  will  July  and  faith- 
"  fully,  and  to  ttie  l>eat  of  my  skill  and  knmv- 
"  ledge,  execute  the  powers  and  trusts  reposed  in 
"  me  as  one  of  the  judges  of  the  Supreme  Court 
"pi  the  Xorth-West  Territories.  So  help  me 
"  God." 

2.  Such  oaths  shall  be  administered  by  the  n°!d*du"niB" 
Lieutenant-Governor  or  by  a  judge  of  the  court. 

48.  The  court  shall,  within  the  Territories,  i^^^[°n 
Kid  for  the  administration  of  the  laws  for  the  ei'iniuacrini- 
time  being  in  force  within  the  Territories,  poe- to*1* 
B6n  .dl  such  powers  and  authorities  as  by  the 
law  of  England  are  incident  to  a  superior 
court  of  civil  and  criminal  jurisdiction  :  and  shall 
have,  use  and  exercise  all  the  rights,  incidents 
iii id  privileges  of  a  court  of  record  and  all  other 
rights,  incidents  and  privileges,  as  fully  to  all 
intents  and  purposes  as  the  same  were  on  the 
fifteenth  day  of  July,  one  thousand  eight  hun- 
dred and  seventy,  used,  exercised  and  enjoyed 
by  any  of  Her  Majesty's  superior  courts  of  com- 
mon law,  or  by  the  Court  of  Chancery,  or  by  the 
Court  of  Probate  in  England, — and  shall  bold 
pleas  in  all  and  all  manner  of  actions,  causes  and 
suits  as  well  criminal  as  civil,  real,  personal 
and  mixed, — and  shall  proceed  in  such  actions, 
and  suits  by  bucIi  process  and  course  as 
rided  by  law,  and  as  tend  with  justice 
and  despatch  to  determine  the  same, — and  shall 
hear  and  determine  all  issues  of  law,  and  shall 
idso  hear  and  (with  or  without  a  jury  as  pro- 
vided  by  law)  determine  all  issues  of  fact  joined 
in  any  such  action,  cause  or  suit,  and  give  judg- 
ment thereon  and  award  execution  thereof  in  as 
full  and  as  ample  a  manner  as  might  at  the  said 


►or  any.  subject 
to  any  orders  made  in  that  behalf,  fn.m  time  u> 
tiro*-,  by  the  Governor  in  Gmneil.  intnc  <  •triers  to 
the  North- West  Mounted  Police  force,  hi  aid  of 
the  administration  of  civil  anil  criminal  justice, 
and  for  the  general  peace,  order  and  good  govern* 
im-nt  of  the  Territifries. 
*  04.  The  Lieutenant-Governor  may  appoint 
justice  of  the  peace  fiir  the  Territories,  who  shall 
have  jurisdiction  as  such  throughout  the  same. 
[.Section*  CJ  to  81,  krfA  JUavWlWa,  relate  to 
tk*  administration  of  criminal  justice ;  8S  to 
87  to  cortmerx  a  n*l  inquests ;  88  to  91  to  tk*  ad- 
ministration «/  civil  justice ;  92  to  100  to  in- 
1oxieants,and  101  to  108  contain  miscellaneous 
provisions  which  we  need  not  further  notice. 
Amendments  have  been  made  to  some  of  the  sec- 
tions by  51  Vic.  c.  19,  and  ofroo  Vic.  c.  23.  By 
nection  19  of  the  latter,  power  to  repeal  and 
niter  the  law  as  to  intoxicants  is  given  to  the 
Assembly  bo  far  as  relates  to  territory  covered 
by  electoral  district*.] 


OEXERAL   PROVISION'S, 

wben'iheie  BOO.  Whenever  in  any  Act  of  the  Parlia- 

Si!n"»tiii  "lent  of  Canada  in  force  in  the  Territories,  any 
Aei'ofpSrif*  "fl™*-'1"  >s  designated  for  carrying  on  any  duty 
"""*■  therein  mentioned,  and  there  is  no  such  officer  in 

ir)  See  II.  B.  C.  c.  45,  kg  to  this  Force. 
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the  Territories,  the  Lieutenant-Governor  in 
Council  may  order  by  what  other  person  or 
officer  such  duty  shall  be  performed, — and  any- 
thing done  by  such  person  or  officer,  under  such 
order,  shall  be  valid  and  lawful  in  the  premises ; 
or  if  it  is  in  any  such  Act  ordered  that  any  docu- 
ment or  thing  shall  be  transmitted  to  any  officer, 
court,  territorial  division  or  place,  and  there  is 
then  in  the  Territories  no  such  officer,  court  or 
territorial  division  or  place,  the  Lieutenant-Gov- 
ernor in  Council  may  order  to  what  officer,  court 
or  place  such  transmission  shall  be  made,  or  may 
dispense  with  the  transmission  thereof. 

[Section  110  relates  to  the  use  of  the  English 
or  French  language  in  the  debates  of  the  Assem- 
bly. By  54-55  Vic.  c.  22,  s.  19,  the  Legislative 
Assembly  has  now  full  control  of  the  question.] 

111.  Any  copy  of  any  proclamation  or  order  c^^00  | 
made  by  the  Governor  in  Council,  or  ordinance,  tob^eY^0*' 
proclamation  or  order  made  by  the  Lieutenant-  denoe- 
Governor  in  Council,  or  by  the  Lieutenant-Gov- 
ernor by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  North- West  Terri- 
tories, as  the  case  may  be,  printed  in  the  Canada 
Gazette,   or  purporting   to   be   printed   by    the 
Queen  s  Printer  for  Canada,  or  by  the  printer  to 
the  Government  of  Manitoba  at  Winnipeg,  or  by 
the  printer  to  the  Government  of  the  North- West 
Territories,  shall  be  jyrinxa  facie  evidence  of  such 
proclamation  or  order,  and  of  the  fact  that  it  is 
in  force. 

APPLICATION   OF    ACTS  TO  TERRITQpiES. 

11».  Every  Act  of  the  Parliament  of  Can-  M^J?n 
ada,  except  in  so  far  as  otherwise  provided  in  any  c*Md** 
such  Act,  and  except  in  so  far  as  the  same  is,  by 
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its  terms,  applicable  only  to  one  or  more  of  the 
Provinces  of  Canada,  or  in  so  far  as  any  such  Act 
is,  for  any  reason,  inapplicable  to  the  Territories, 
shall,  subject  to  the  provisions  of  this  Act,  apply 
anii  be  in  force  in  the  Territories: 

2.  The  Governor  in  Council  may,  by  procla- 
mation, from  time  to  time,  direct  that  any  Act  of 
the  Parliament  of  Canada,  or  any  part  or  parts 
thereof,  or  any  one  or  more  of  the  sections  of  any 
one  or  more  of  any  such  Acts  not  then  in  force  in 
the  Territories,  shall  be  in  force  in  the  Terri- 
tories generally,  or  in  any  part  or  parte  thereof 
mentioned  in  such  proclamation. 


Introfhtction  of  Euf/lish  Lmv. 

As  we  have  already  noted  (»),  the  first  Act  of  the  par- 
liament of  Canada  relating  to  Rupert's  Land  and  the 
North-Western  Territory—- 32-33  Vic.  c.  3 — continued  nil 
the  laws  then  in  existence  therein,  and  this  provision  runs 
tliiMiiu'l'i  'ill  iIm.'  legislation  until  the  |i.'iss;i-c  of  4ft  Vie.  c.  ^">. 
which  came  into  operation  on  the  18th  day  of  February, 
1887  (t).  By  this  Act— see  R,  S.  C.  c.  50,  a.  11— the  Eng- 
lish law,  civil  and  criminal,  in  Faroe  on  the  15th  July,  1870, 
was  introduced  into  the  North-West  Territories,  subject,  of 
course,  to  any  amendment  by  Imperial,  Dominion,  or  terri- 
torial legislation  since  that  date.  We  need  not  elalwrate 
this  question  here.  Applicability  is  made  the  test  of  intro- 
duction, and  the  authorities  we  have  collected  and  reviewed 
in  chapter  V.  of  this  work  should  l>e  of  much  assistance  to 
those  who  have  now,  in  the  North-West  Territories,  to 
decide  similar  questions. 

The  only  reported  decision  of  the  Supreme  Court  of  the 
Territories  is  Reg.  v.  Nan-e-quis-a  Ka  (»),  in  which  doubt 
was  expressed  as  to  the  applicability  of  the  English  Jfar- 


(«)  Antt,  p.  553. 


(f)  Dam.  Stat.,  1887,  p.  clvi. 
iv)  1  N.  W.  T.  Eep.  21. 
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riage  Acts  ('I  to  the  Territories.  It  was  held  that  at  all 
Brents  tii.v  .ii'.'  oof  in  foroe  quoad  Indians.  Reference  is 
made  in  iin   decision  d|  Mr.  Justice  Monk  in  Connolly  v. 

Woolrieh   («•>,  in   which   a   marriage   according  to  Indian 
custom,  which  hail  taken  place  in  the  Athabasca  region, 
I  valid. 

Cut  tlii-'  qUtttl ''lupins:    What  whs  the  law  in  force 

in  thi.'w  Territories  down  t<>  February,  188T)  Upon  this 
question  we  may  refer  to  Re  Older  y.r),  in  which  the  late 
Recorder  Adam  Tfaon  gave  at  length  his  reasons  for  hold- 
ing that  the  Court  of  the  Governor  and  Council  of  Assiui- 
1 « ii : i  had  jurisdiction  to  try  a  person  for  homicide  com- 
mitted on  Peace  River  beyond  Great  Slave  Lake.  In  his 
view  the  territory  over  which  the  Hudson  Bay  Co.  had, 
under  its  charter,  powen  of  government  (>/),  and  into  which 
therefore  the  law  of  England  was  carried  by  that  charter, 
comprised  even  more  than  all  the  country  now  known  as 
the  North-West  Territories.  Against  this  view  of  the 
Recorder  may  be  cited  the  judgment,  above  referred  to,  of 
Mr,  Justice  Monk  in  Connolly  v.  Woolrich.in  which  it  was 
held  that  the  jurisdiction  of  the  Hudson's  Bay  Co.  under 
its  charter  did  not  extend  westward  beyond  the  navig- 
able waters  of  the  streams  (lowing  into  Hudson's  Bay; 
that  in  these  territories  the  law  in  force  wan  the  English 
fionunorj  law  of  date  1(>7U;  and  that  no  alteration  in  this 
respect  had  been  made  since  the  acquisition  of  these  terri- 
tories down  to  [867.  The  view,  however,  of  Recorder 
Thorn  is  the  one  recognized  in  the  Territories.  According 
to  the  construction  put  upon  the  ordinance  of  the  Counei] 
of  Assiniboia,  of  date  lm.i2,  by  the  Court  of  Queen's  Bench 
ni  Manitoba  in  Sinclair  v.  Mulligan  (.),  the  law  in  force  in 
the  Territories  prior  to  February.  1887,  Was  Knglish  law  of 
■  bite  ll'iTO  so  far  as  applicable,  and  so  far  as  unaltered  by 
ni'l  territorial  legislation  prior  to  l^x". 

|rl   See  ante,  p.  US.  Un   Bm  MM  p.  550. 

i»|  11  L.  C.  Jar.  167  j  seeji.nf.        (■)  a  M«o.  L.  R.  17;  nee  po.t. 

(x)  2  Western  Law  Times  1. 
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We  should  also  note  that  in  Re  Claxton  (a),  one  of  the 
Revised  Ordinances  (LN.SK}— exempting  1H0  acres  of  land*  , 
from  seizure  artier*  execution — was  held  invalid  us  repog 
nant  to  the  Dominion  "Homestead  Exemption  Act":  and 
this  question  is  one  which,  as  matters  now  stand,  will  fre- 
quently arise,  and  what  is  said  in  chapter  V  ,  ante,  may  be 
of  assistance  in  determining  the  general  principles  upon 
which  this  question  must  he  solved, 

In  Reg.  v.  Keefe  (o)  another  ordinance  was  held  invalid 
as  being  essentially  a  criminal  enactment,  the  view  of  the 
Court  of  Appeal  for  Ontario  in  Reg,  v.  Wason  (c)  being 
avowedly  adopted.  It  is  thus  put  by  the  Supreme  I  ourl 
of  the  Territories  : 

"  There  is  no  doubt  in  our  minds  that  the  real  object  and  the 
true  nature  and  character  of  this  legislation  .  .  was  in  the 
interest  of  public  morals  to  create  an  offence,  and  not  (bl  Ulfi 
protection  of  private  rights." 

Federal  Connection, 


iA.D.  1886.        An  Act,   respecting   the  Representation    in    tin- 
Parliament  of   Canada  of   Territories  which 


49-50  Victoria  (Imp.),  Chapter  8 


for  the  time  being  form  part  of  the  Dominion 
of  Canada,  but  are  not  included  in  any 
Province. 

[25th  Jane,  1886.] 

WHEREAS  it  is  expedient  to  empower  the 
Parliament  of  Canada  to  provide  for  the 
representation  in  the  Senate  and  House  of  Com- 
mons  of   Canada,   or  either   of   them,  of   any 


(a)  1  N.  W.  T.  Hep.  86. 
(e)  Seeo 


(t)  lb.  ( 


■,  p.  479. 


THE   NORTH-WEST  TERRITORIES.  583 

territory  which  for  the  time  being  forms  part  of 
the  Dominion  of  Canada,  but  is  not  included  in 
any  Province : 

Be  it  therefore  enacted  by  the  Queens  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : — 

1.  The   Parliament   of   Canada    may,  from  gJgJS^fo 
time  to  time,  make  provision  for  the  representa-  £j£5wenS: 
tion  in  the  Senate  and  House  of  Commons  of  JJJriesf  terri 
Canada,  or  in  either  of  them,  of  any  territories 

which  for  the  time  being  form  part  of  the 
Dominion  of  Canada,  but  are  not  included  in 
any  province  thereof. 

2.  Any  Act   passed  by  the  Parliament  of  ^'p6^*0** 
Canada  before  the  passing  of  this  Act  for  the  of  Canada, 
purpose  mentioned  in  this  Act  shall,  if  not  dis- 
allowed by  the  Queen,  be,  and  shall  be  deemed 

to  have  been,  valid  and  effectual  from  the  date 
at  which  it  received  the  assent,  in  Her  Majesty's 
name,  of  the  Governor-General  of  Canada. 

m  It  is  hereby  declared  that  any  Act  passed  by 
the  Parliament  of  Canada,  whether  before  or 
after  the  passing  of  this  Act,  for  the  purpose 
mentioned  in  this  Act  or  in  the  British  North 
America  Act,  1871,  has  effect,  notwithstanding 
anything  in  the  British  North  America  Act, 
1867,  and  the  number  of  Senators  or  the  number 
of  Members  of  the  House  of  Commons  specified 
in  the  last-mentioned  Act  is  increased  by  the 
number  of  Senators  or  of  Members,"  as  the  case 
may  be,  provided  by  any  such  Act  of  the  Par- 
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liament  of  Canada  for  the  representation  of  any 
provinces  or  territories  of  Canada  (tl). 

3.  This  Act  may  be  cited  as  the  British 
North  America  Act,  1880. 

This  Act  and  the  British  North  America 
Act,  1867,  and  the  British  North  America  Act, 
1871,  shall  be  construed  together,  and  may  be 
cited  together  as  the  British  North  America. 
Acts,  1867  to  18S6, 


(d)  The  generiil  effect  of  thia  section  is  discussed,  ante,  p.  271  (aa  to 
the  Senate),  and  mite,  p.  M82  (as  to  the  House  of  Commons). 
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CHAPTER  XIV. 


MANITOBA. 

The  events  leading  up  to  the  admission  of  Rupert's 
Land  and  theJNorth- Western  Territory  to  the  Dominion  of 
Canada  have  been  shortly  sketched  in  the  preceding 
chapter.  Taking  up  the  thread  now  in  reference  to  Mani- 
toba, we  have  to  point  out  that  the  Act  33  Vic.  c.  3,  by 
which  that  province  was  established,  was  validated  by 
Imperial  legislation : 

84-85  Vic,  Cap.  28. 

An  Act  respecting  the  establishment  of  Provinces  in 

the  Dominion  of  Canada. 

[29th  June,  187 1.\ 

■  • 

WHEREAS  doubts  have  been  entertained 
respecting  the  powers  of  the  Parliament 
of  Canada  to  establish  Provinces  in  Territories 
admitted,  or  which  may  hereafter  be  admitted 
into  the  Dominion  of  Canada,  and  to  provide 
for  the  representation  of  such  Provinces  in  the 
said  Parliament,  and  it  is  expedient  to  remove 
such  doubts,  and  to  vest  such  powers  in  the  said 
Parliament : 

Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
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the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  tin.! 
by  the  authority  of  the  name,  as  follows : — 

I.  This  Act  may  be  cited  for  all  purposes  U 
"The  British  North  America  Act,  1871." 

*.  The  Parliament  of  Canada  may  from 
*."™  t-m,c  tc'  *'1IK'  establish  new  Provinces  in  any 
territories  forming  for  the  time  being  part  of  the 
Dominion  of  Canada,  bat  not  included  in  any 
Province  thereof,  anil  may.  at  the  time  of  such 
establishment,  make  provision  for  the  constitu- 
tion and  administration  of  any  such  Province, 
and  for  the  passing  of  laws  for  the  peace,  order, 
and  good  government  of  such  Province,  and  tot 
its  representation  in  the  said  Parliament. 

3.  The  Parliament  of  Canada  may  fnmi 
time  to  time,  with  the  consent  of  the  Legislature 
of  any  Province  of  the  said  Dominion,  increase, 
diminish,  or  otherwise  alter  the  limits  of  such 
Province,  upon  such  terms  and  conditions  as 
may  be  agreed  to  by  the  said  Legislature,  and 
may,  with  the  like  consent,  make  provision 
respecting  the  effect  and  operation  of  any  such 
increase  or  diminution  or  alteration  of  territory 
in  relation  to  any  Province  affected  thereby. 

CauSftniw"        *"  The    parliament   of   Canada   may   from 
•uytorrito'y  ti"ie  to  time  make  provision  for  the  administra- 
to»  provfneo.  tion,  peace,  order  and  good  government  of  any 
territory  not  for  the  time  being  included  in  any 
Province. 
coofirmBtioo         A.  The  following  Acts  passed  by  the  said 
c*nlS»3a&    Parnail,ent   °f    Canada,   and   intituled    respec- 
clVis.tsjvint'  ^'veb' :   "  ^n  ^c'  f°r  l'ie  temporary  government 
■c«u).  c«p.  3.    0f  Rupert's  Land  and  the  North -Western  Terri- 
tory when  united  with  Canada,"  and  "An  Act  to 


amend  and  continue  the  Act  thirty-two  and 
lhirty-tibiW  Victoria,  chapter  three,  am!  to 
establish  ami  provide  for  the  'government  of 
the  Province  of  Manitoba,"'  shaJl  be  and  he 
deemed  to  have  been  valid  and  effectual  for  all 
purposes  whatsoever  from  the  date  at  which 
they  respectively  received  the  assent,  in  the 
Queen's  name,  of  the  ( Jovemor-Oeneral  of  the 
said  Dominion  of  Canada. 

O.   Except  as  provided  by  the  third  section  f;,',1"!,"^? pb/ 
of  this  Act,  it  shall  not  l«i  competent  for  the  cSnlS^to'ie^- 
Parliament  of    Canada   to  alter   the   provisions  J^Mshirf 
Of  the  last  mentioned  Act  of  the  said  Parlia-  f5,°Tlnee 
mcnt,  in  so  far  as  it  relates  to  the  Province  of 
Manitoba,  or  of  any  other  Act  hereafter  estab- 
lishing   new    Provinces   in    the    said    Dominion, 
subject  always  to  the  right  of  the  Legislators  of 
the  Province  of  Manitoba  to  alter  from  time  to 
time  the   provisions  of  any   law    respecting  the 
qualification    of    electors    and    members    of    the 
Legislative  Assembly,  and  to  make  laws  respect- 
ing elections  in  the  said  Province. 

Under  the  3rd  section  of  this  Act,  the  limits  of  Mani- 
toba ware  in  1877  (a),  and  again  in  1881  (M,  altered  and 
its  territory  considerably  increased.  The  Oth  section  is 
the  all -important  one,  not  merely  to  Manitoba  but  to  any 
province  to  be  hereafter  created.  It  will  tend  to  retard 
the  creation  oF  new  provinces  until  the  Territories  are  so 
well  settled  and  organized  as  to  be  entitled  to  the  same 
powers  of  self-government  as  are  now  enjoyed  by  the  older 
provinces.  It  would  be  unfortunate  to  give  the  name  of  a 
province  to  any  division  of  the  Territories,  unless  at  the 
same  time  full  provincial  autonomy  were  given.     In  fact  it 


W  E 
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may  be  doubted  if,  under  the  above  Act,  a  province  c 
be  created  with  less  power  than  the  provinces  named  i 
the  B.  N.  A.  Act.  However  this  may  be,  any  Act  of  the 
parliament  of  Canada  creative  of  a  new  province  becomes 
at  once,  in  effect,  an  Imperial  Act — at  all  events  an  Act 
which  can  be  altered  by  nothing  short  of  Imperial  legisla- 
tion. Such  is  the  position  of  Manitoba  to-day.  Her 
charter  is : 


An  Act  to  amend  and  continue  the  Act  32  and  33  Victoria. 
chapter  3  ;  and  to  establish  and  provide  for  the  Govern- 
ment of  the  Province  of  Manitoba. 


[Aaomitd  to  IMk  May,  1870. 


1 


WHEREAS  it  is  probable  that  Her  Majesty 
The  Queen  may,  pursuant  to  the  Bi-itii 
North  America  Act,  18157,  be  pleased  to  admit 
Rupert's  Land  and  the  North-Westem  Territory 
into  the  Union  or  Dominion  of  Canada,  before 
the  next  Session  of  the  Parliament  of  Canada : 

And  Whereas  it  is  expedient  to  prepare  for 
the  transfer  of  the  said  Territories  to  the  Gov- 
ernment of  Canada  at  the  time  appointed  by  the 
Queen  for  such  admission : 

And  Whereas  it  is  expedient  also  to  provide 
for  the  organization  of  part  of  the  said  Terri- 
tories as  a  Province,  and  for  the  establishment 
of  a  Government  therefor,  and  to  make  provision 
for  the  Civil  Government  of  the  remaining  part 
of  the  said  Territories  not  included  within  the 
limits  of  the  Province: 

Therefore  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Senate  and  House  of 
Commons  of  Canada,  enacts  as  follows : 


Tiit 
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1.  On,  from  and  after  the  day  upon  which  SftJJmJd0 
the  Queen  by  and  with  the  advice  and  consent  tSritory w 
of  Her  Majesty's  Most  Honorable  Privy  Conncil,  SffiSS?* 
under  the  authority  of  the  146th  section  of  the 
British  North    America    Act,    1867,  shall,    by 

Order  in  Council  in  that  behalf  (c),  admit  Ru- 
pert's Land  and  the  North- Western  Territory 
into  the  Union  or  Dominion  of  Canada,  there 
shall  be  formed  out  of  the  same  a  Province, 
which  shall  be  one  of  the  Provinces  of  the  Do- 
minion of  Canada,  and  which  shall  be  called  the  JSmd^riOTnd 
Province  of  Manitoba,  and  be  bounded  as 
follows : 

[The  boundaries  as  here  defined  were  after- 
wards altered,  and  the  area  of  the  Province  en- 
larged.   See  ante,  p.  587;  also  R.  S.  C.  c.  47.1 

2.  On,  from  and  after  the  said  day  on  which  certain  pro- 
the  Order  of  the  Queen  in  Council  shall  take  b.  n.  a.  Act. 
effect  as  aforesaid,  the  provisions  of  the  British  to  Manitoba. 
North  America  Act,  1867,  shall,  except   those 

parts  thereof  which  are  in  terms  made,  or  by 
reasonable  intendment,  may  be  held  to  be 
specially  applicable  to,  or  only  to  affect  one  or 
more,  but  not  the  whole  of  the  Provinces  now 
composing  the  Dominion,  and  except  so  far  as  the 
same  may  be  varied  by  this  Act,  be  applicable 
to  the  Province  of  Manitoba,  in  the  same  way, 
and  to  the  like  extent  as  they  apply  to  the  sev- 
eral Provinces  of  Canada,  and  as  if  the  Province 
of  Manitoba  had  been  one  of  the  Provinces 
originally  united  by  the  said  Act. 

3.  The  said  Province  shall  be  represented  in  S^^th*" 
the  Senate  of  Canada  by  two  Members,  until  to™**- <d- 

(c)  The  Order  in  Council  bears  date  23  June,  1870,  and  provides  lor 
admission  on  15  July,  1870. 

(d)  Now  3.    See  B.  8.  C.  c.  12 ;  also  ante,  p.  268,  it  teg. 
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it  shall  have,  according  to  decennial  census, 
population  of  fifty  thousand  souls,  ami  from 
thenceforth  it  shall  be  rcpivsen ted  therein  by 
three  Members,  until  it  shall  have,  according  (<> 
•  lecemiial  census,  a  population  of  sevi-ntv-ti 
thousand  souls,  anil  from  thenceforth  it 
be  represented  therein  by  four  Members. 

4.  The  mikl  Province  shall  lie  represen 
the  first  instance,  in  the  House  of  Commons 
Canada,  by  four  Members,  anil  for  that  purpose 
.shall  lie  divided  by  proclamation  of  the  Gover- 
nor-General, into  four  Electoral  Districts,  each 
of  which  shall  be  represented  by  oue  Meinlwr: 
Provided  that  uii  the  completion  of  the  census  in 
the  year  1881,  and  of  each  decennial  census 
afterwards,  the  representation  of  the  said  Prov- 
ince shall  he  re-adjusted  according  to  the  pro- 
visions of  the  fifty-first  section  of  the  British 
North  Amercia  Act,  1»67. 
ntiou  jj.  Until  the  Parliament  of  Canada  otherwise 
™<A  provides,  the  qualification  of  voters  at  Elections 
of  Members  of  the  House  of  Commons  shall  U- 
the  same  as  for  the  Legislative  Assembly  here- 
inafter mentioned :  And  no  person  shall  be 
qualified  to  lie  elected,  or  to  sit  and  vote  BB  I 
Member  for  any  Electoral  District,  unless  In  fa 
a  duly  qualified  voter  within  the  said  Province* 

?r"ii  **■    ''""'  ''"-'  s"'''   ''I"S  ''"■'''  t'"'lv  ^l1'1"    '»'  an 

officer  styled  the  Lieutenant-Governor,  appointed 
by  the  Governor-General  in  Council  by  insfcm- 
ment  under  the  Great  Seal  of  Canada. 


(*)  Now  7.     See  55-66  Vkj.  c.  11  (Dom.) ;  tleo  artt,  p.  382,  tt  «,. 

( 1)  See  ctiifr,  p.  38a,  tt  itq.     The  restriction  imposed  by  the  latter  part 


n  has  been  removed. 
(ff|  See  antt,  p.  300,  el  Wf. 
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7.  The  Executive  Council  of  the  Province  cS^uTa). 
shall  be  composed  of  such  persons,  and  under 

such  designations,  as  the  Lieutenant-Governor 
shall,  from  time  to  time,  think  fit ;  and,  in  the 
first  instance,  of  not  more  than  five  persons. 

8.  Unless  and  until  the  Executive  Govern-  Govern- 
ment  of  the  Province  otherwise  directs,  the  seat  ment  {i)m 
of  Government  of  the  same  shall  be  at  Fort 
Garry,  or  within  one  mile  thereof. 

9.  There  shall  be  a  Legislature  for  the  Prov-  Legislature 
ince,    consisting    of    the    Lieutenant-Governor, 

and  of  two  Houses  ( j),  styled  respectively,  the 
Legislative  Council  of  Manitoba,  and  the  Legis- 
lative Assembly  of  Manitoba. 

[Sections  10-13  relate  to  tfie  defunct  Legisla- 
tive Council.] 

14.  The  Legislative  Assembly  shall  be  com-  Legislative- 

°  J  Assembly. 

posed  of  twenty-four  Members,  to  be  elected  to 
represent  the  Electoral  Divisions  into  which  the 
said  Province  may  be  divided  by  the  Lieutenant- 
Governor,  as  hereinafter  mentioned. 

12%.  The  presence  of  a  majority  of  the  Mem-  Quorum, 
bers  of  the  Legislative  Assembly  shall  be  neces- 
sary to  constitute  a  meeting  of  the  House  for 
the  exercise  of  its  powers ;  and  for  that  purpose 
the  Speaker  shall  be  reckoned  as  a  Member. 

(h)  The  provisions  of  this  and  the  following  sections,  relating  to  the 
provincial  constitution,  have  all  been  the  subject  of  provincial  legislation* 
See  R.  S.  Man.  (1888) ;  and  see  also  notes  to  B.  N.  A.  Act,  1867,  s.  92,  s-s.  1, 
ante,  p.  420,  et  seq. 

(i)  Now  "  Winnipeg.'1 

(j)  Now  only  one.    The  Legislative  Conncil  was  abolished  by  89  Vio_ 
c.  29  (Man.) ;  see  ante,  p.  826. 
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[Sections  16   to  IS  relate  to  Jimt    iftartimja 
electoral  districts,  and  qtuilifiaatiofu  of  voter*. 

They  are  long  since  effete.] 

LeVsisiive'  "■  Every  Legislative  Assembly  shall  con- 

AtBouibij- 1*).  tinue  for  four  years  From  the  date  of  the  return 
of  the  writs  for  returning  the  same  (subject 
nevertheless  to  being  sooner  dissolved  by  tin' 
Lieutenant-Governor),  and  no  longer;  and  the 
first  Session  thereof  shall  be  called  at  such  time 
as  the  Lieutenant-Governor  shall  appoint. 

30.  There  shall  be  a  Session  of  the  Legisla- 
ture once  at  least  in  every  year,  so  that  twelve 
months  shall  not  intervene  between  the  last 
sitting  of  the  Legislature  in  one  Session  and  it** 
tirst  sitting  in  the  next  Session, 
jartiiin  pro-  81.  The  following  provisions  of  the  British 

w-'iA,Aot'  ^°''th  America  Act,  1867,  respecting  the  House 
.ppiy(m>.  0f  Commons  of  Canada,  shall  extend  and  apply 
to  the  Legislative  Assembly,  that  is  to  say: 
Provisions  relating  to  the  election  of  a  Sneaker, 
originally,  and  on  vacancies, — the  duties  of  the 
Speaker,  the  absence  of  the  Speaker  and  the 
mode  of  voting,  as  if  those  provisions  were  here 
re-enacted  and  made  applicable  in  terms  to  the 
Legislative  Assembly. 
legislation  28.  In  and  for  the  Province,  the  said  Legis- 

juooIb  eiii>-     lature  may  exclusively  make  Laws  in  relation 
roviiious  mi.  to  Education,  subject  and  according  to  the  fol- 
lowing provisions : — 

(1)  Nothing  in  any  such  law  shall  prejudi- 
cially affect  any  right  or  privilege  with  respect 

(*)  See  ante,  p.  336. 

(I)  Bee  ante,  p.  337, 

(m)  Compare  B.  N.  A.  Act,  1S67,  b.  87,  ante,  p.  337.. 

,{n>  This  matter  is  fully  dealt  with  ;  ante,  p.  189,  tt  teq. 
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to  Denominational  Schools  which  any  class  of 
persons  have  by  Law  or  practice  in  the  Province 
At  the  Union  : — 

(2)  An  appeal  shall  lie  to  the  Governor- 
Ceneral  in  Council  from  any  Act  or  decision  of 
the  Legislature  of  the  Province,  or  of  any  Pro- 
vincial Authority  affecting  any  right  or  privilege 
of  the  Protestant  or  Roman  Catholic  minority  of 
the  Queen's  subjects  in  relation  to  Education : 

(3)  In  case  any  such  Provincial  Law,  as  from  Power 

,  *  reserved  to 

time  to  time  seems  to  the  Governor-General  in  Parliament. 
Council  requisite  for  the  due  execution  of  the 
provisions  of  this  section,  is  not  made,  or  in  case 
any  decision  of  the  Governor-General  in  Council 
on  any  appeal  under  this  section  is  not  duly 
executed  by  the  proper  Provincial  Authority  in 
that  behalf,  then,  and  in  every  such  case,  and  as 
far  only  as  the  circumstances  of  each  case 
require,  the  Parliament  of  Canada  may  make 
remedial  Laws  for  the  due  execution  of  the  pro- 
visions of  this  section,  and  of  any  decision  of  the 
Governor-General  in  Council  under  this  section. 

23.  Either  the  English  or  the  French  Ian- English  and  • 

°  French 

guage  may  be  used  by  any  person  in  the  debates  languages  to 
of  the  Houses  of  the  Legislature,  and  bota*  those 
languages  shall  be  used  in  the  respective  Records 
and  Journals  of  those  Houses;  and  either  of 
those  languages  may  be  used  by  any  person,  or 
in  any  Pleading  or  Process,  in  or  issuing  from 
any  Court  of  Canada  established  under  the 
British  North  America  Act,  1867,  or  in  or  from 
all  or  any  of  the  Courts  of  the  Province.  The 
Acts  of  the  Legislature  shall  be  printed  and  pub- 
lished in  both  those  languages. 

Can.  Cox— 38 


THE   CANADIAN   COXSTtTUTION. 

i  24.  Inasmuch  as  the  Province  is  not  in  d 

£*    the  said   Pro\ince  shall  be  entitled  to  be  paid. 
tboaud  to  receive  from  the  Government  of  Canada, 
by  half-yearly  payment*  in  advance,  interest  at 
the  rate  of  rive  per  centum  per  annum  on  the  sum 
of  four  hundred  and  seventy-two  thousand  ami 
ninety  dollars. 
'ce         35.  The  sum  of  thirty  thousand  dollars  shall 
*°'  be  paid  yearly  by   Canada  to  the  Province,   for 
*[s  the  support  of  its  Government  and  Legislature, 
n-     and  an  annual  grant,  in  aid  of  the  said  Province , 
shall  be  made,  equal  to  eighty  cents  per  head  of 
the  population,  estimated  at  seventeen  thousand 
souls  ;   and  such  grant  of  eighty  cents  per  head 
shall  be  augmented  in  proportion  to  the  increase 
of  population,  as  may  be  shown  by  the  censiia 
that  shall  be  taken  thereof  in  the  year  one  thou- 
sand eight  hundred  and  eighty -one,  and  by  each 
subsequent  decennial  census,  until  its  population 
amounts    to    four    hundred    thousand    souls,    at 
which  amount  such  grant   shall  remain  there- 
after, and  such  sum  shall  be  in  full  settlement  of 
all  future  demands  on  Canada,  and  shall  be  paid 
half-yearly,  in  advance,  to  the  said  Province. 
w  26.   Canada   will    assume   and   defray   the 

"*"*■  charges  for  the  following  services : — 

1,  Salary  of  the  Lieutenant-Governor. 

2.  Salaries  and  allowances  of  the  Judges  of 
the  Superior  and  District  or  County  Courts. 

■i.  Charges  in  respect  of  the  Department  of 
the  Customs. 

i.  Postal  Department. 

5.  Protection  of  Fisheries. 

6.  Militia. 

7.  Geological  Survey. 


B.  The  iVtiiwntmiy. 

ft.    And   Midi    fertile*   charges   as   may   be  5JJ53J, 
incident   to,  and   connected    with   the   Baryiwe 
-.  In.!,,  by  the  British  North  America  Act,  UJ8T, 
appertain  bo  the  General  Government,  and  as 
are  or  may  be  allowed  t'>  the  other  Provinces: 

[Stettoiu  .";-."■>  n&atetocwtom«and  inland 
revenue  and  an  effete.] 

SO.    All  ungranted  or  waste  lands  in  the  L"nKrant« 
Proviooe    Bhall    be,    from    and    after   the   date  j°  li 


administered  liy  the  Ouvemment  of  Canada  for 
the  purposes  of  the  Dominion,  subject  to,  and 
except  and  so  far  as  the  same  may  be  affected 
by,  the  conditions  and  stipulations  eoot&tnBa  in 
the  agreement  for  the  surrender  of  Rupert's 
Lund  > >y  tin.'  Hudson's  Bay  Company  to  Her 
Hajeaty. 

.'El     And   whereas,  it  is  expedient,  towards  £1r|V'.,ji01" " 
the  extinguishment  of  the  Indian  Title  to  the  "Ub- 
lauds  in  the  Province,  to  appropriate  a  portion 
of  such  ungranted  lands,  to  the  extent  of  one 
million  four  hundred  thousand  acres  thereof,  for 
the    benefit    of    the    families  of    the  half-breed  Brs,,ttorb»ii 
residents,  it  is  hereby  anaoted,  that,  under  regu-    "    8 
lations  to  be  from  time  to  time   made  by   the 
Governor-General   in  Council,  the   Lieutenant- 
Governor  shall  select  such  lots  or  tracts  in  such 
parts  of  the  Province  as  he  may  deem  expedient, 
[n  the  extent  aforesaid,  and  divide  the  same 
among   the  children  of  the  half-breed  beads  of 

I")  Sm  pout,  for  some  observations  on  the  position  of  Manitoba  ii 
relation  to  Unda  within  her  borders. 

(p)  There  baa  been  much  legislation  by  the  parlismeut  of  Carimh  ii 
reference  to  the  adjustment  of  the  claims  of  hmlf-breedi  ami  iquatters 
bin  the  subject  ia  hardly  within  our  range. 
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families  residing'  in  the  Province  at  the  time  of 
the  Haiti  transfer  to  Canada,  and  the  same  shall 
be  granted  to  the  said  children  respectively,  in 
such  mode  and  on  such  conditions  aa  to  settle- 
ment and  otherwise,  as  the  Governor- Gen  oral  in 
Council  may  from  time  to  time  determine. 

ouiotinn  S2.  For  the  (|uieting  of  titles,  and  assuring 

to  the  settlers  in  the  Province   the   peaceable 
possession  of  the  lands  now  held  by  them,  it  is 
enacted  as  follows  :— 
Hri!ltcom-  '■  A"  grants  of  land  in  freehold  made  by  the 

i*ny.  Hudson's  Bay  Company  up  to  the  eighth  day  of 

March,  in  the  year  1869,  shall,  if  required  by  the 
owner,  be  confirmed  by  grant  from  the  Crown. 
Tliowme.  9.  All  grants  of  estates  less  than  freehold  in 

land  made  by  the  Hudson's  Bay  Company  up  to 
the    eighth    day    of    March,    aforesaid,   shall,   if 
required  by   the    owner,  be  converted    into    an 
estate  in  freehold  by  grant  from  the  Crown. 
Titin  being  3.  All  titles  by  occupancy  with  the  sanction 

"'iMi1*'"  an(*  un^er  tne  license  and  authority  of  the  Hud- 
son's Bay  Company  up  to  the  eighth  day  of 
March,  aforesaid,  of  land  in  that  part  of  the 
Province  in  which  the  Indian  Title  has  been 
extinguished,  shall,  if  required  by  the  owner,  be 
converted  into  an  estate  in  freehold  by  grant 
from  the  Crown. 
By  peacaabie  4.  All  persons  in  peaceable  possession  of 
im.ht  bU  .  tracts  0f  janu  at  the  time  of  the  transfer  to 
Canada,  in  those  parts  of  the  Province  in  which 
the  Indian  Title  has  not  been  extinguished,  shall 
have  the  right  of  pre-emption  of  the  same,  on 
such  terms  and  conditions  as  may  be  determined 
by  the  Governor  in  Council. 
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5.  The  Lieutenant-Governor  is  hereby  author-  qJ^J^*11^ 
ized,  under  regulations  to  be  made  from  time  to  £^MPunder 
time  by  the  Governor-General   in  Council,  to  cSSnou! 
make  all  such  provisions  for  ascertaining  and 
adjusting,  on  fair  and  equitable  terms,  the  rights 
of  cutting  Hay  held  and  enjoyed  by  the  settlers 
in  the  Province,  and  for  the  commutation  of  the 
same  by  grants  of  land  from  the  Crown. 

33.  The  Governor-General  in  Council  shall  g£££°£>in 
from  time  to  time  settle  and  appoint  the  mode  SSJof granS 
and  form  of  Grants  of  Land  from  the  Crown, 

and  any  Order  in  Council  for  that  purpose  when 
published  in  the  Canada  Gazette,  shall  have  the 
same  force  and  effect  as  if  it  were  a  portion  of 
this  Act. 

34.  Nothing  in  this  Act  shall  in  any  way  Rtotarot 
prejudice  or  affect  the  rights  or  properties  of  the  vinj£2* 
Hudson's  Bay  Company,  as  contained  in  the  con- 
ditions under  which  that  Company  surrendered 
Rupert's  Land  to  Her  Majesty. 

[Sections  35  and  36  are  1bng  since  effete.] 


English  Laiv  in  Manitoba. 

We  have  already  (q)  had  occasion  to  refer  to  the  pro- 
vision of  the  first  Dominion  Statute  (32-33  Vic.  c  3),  deal- 
ing with  Rupert  8  Land  and  the  North- Western  Territory, 
which  continued  in  force  in  that  country  the  laws  then  m 
force  therfe.  We  have  also  referred  (r)  to  the  question  as 
to  what  those  laws  then  in  force  were.  This  question  has. 
been  much  discussed  in  Manitoba.     Its  position  in  thia 

(?)  Ante,  p.  553.  (r)  Ante,  p.  581* 
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matter — both  (1)  as  to  the  date  upon  which  such  introduc- 
tion took  place,  (2)  the  extent  of  such  introduction,  (3)  tli* 
effect  to  be  given  to  that  ordinance  of  the  old  Assinibnii 
Council,  to  which  we  shall  have  to  refer,  as  well  «s  (4i 
the  extent  of  the  introduction  snlwequeutly  effected  l.v 
provincial  Acts — was  considered  by  the  Court  of  Queen's 
Bench  (k)  upon  an  appeal  from  the  judgment  of  Killnm,  J. 
('),  in  Sinclair  v.  Mulligan.  The  first  three  questions  art 
exhaustively  discussed  in  the  latter  judgment,  and  the 
opinions  expressed  therein  were  adopted  by  the  full  Court. 
Mr.  Justice  Dubuc,  however,  expressing  some  doubt  as  t" 
the  correctuess  of  the  construction  placed  by  the  other 
judges  upon  the  Assiriiboia  ordinance.  The  holding  of  tin? 
Court  may  l>e  summed  up  in  the  language  of  Taylor,  C.J. : 
"  Until  1870,  the  law  of  England,  at  the  date  of  the  Hudson's 
Bay  Company's  charter,  1670,  was  the  taw  in  force  here,  and 
indeed,  except  as  to  matters  which  have  been  dealt  with  by  thc- 
Dominion  parliament,  or  nliirh  nr>-  tritliiii  lit*  jurimlktinn  <■/  th 
Pmjstiat  l-yinl-itiHc  ami  taw  hm  <'<"/'  vfA  (y  it,  that  is  the  law 
^^jTthis  province  at  the  present  day." 

In  his  judgment,  Mr.  Justice  Killain  adopts  the  view. 
upon  which  uiiutigh  has  buvu  *mi(l  hi  chflptw  V.,  ante,  that 
the  question  of  applicability  is  one  proper  for  consideration. 
The  ordinance  of  1862  (w)  he  construed  as  a  law  regulative 
of  practice  and  procedure  merely,  and  not  as  a  law  bringing 
forward  the  date  as  of  which  English  law,  in  the  general 
sense  of  that  term,  was  to  be  deemed  to  be  introduced  into 
those  Territories — a  question  as  to  which  the  doubt  ex- 
pressed by  Mr.  Justice  Dubuc  seems  to  have  much  to  sup- 
port it.  In  the  result,  the  Statute  of  Uses  was  held  to  be  in 
foree,  the  Statute  of  Enrolment  was  held  inapplicable,  and 
the  Statute  of  Frauds  not  to  be  in  force  liecause  of  date 

(*)  5  Man.  L.  R.  17. 
(0  3  Man.  L.  K.  481. 

(u)  The  language  of  this  ordinance  was  very  much  the  same  as  that 
of  a.  38  of  34  Vic.  c.  2  (Man.),  quoted  pot!. 


subsequent  to  the  H.  B.  Co  s  charter;  and  a  raiM  bargain 

us  (n  lii ii<  I  was  given  inset  lo  trader  the  Statute  ol  I 

Ons  of  tin.'  first  Acts  of  the  Manitoba  Legislature 
(34  Vie.  c.  2).  was  to  establish  a  Supreme  Court  for  the 
province, baring  the  htrisdietioi]  distributed  in  !'■ 
between  the  Superior  Courta  ol  Law  end  Equity  and  of 
By  sections  88,51  and  SS  of  fchia  Ac*  it  was 
prot  ided : 

"  ay.  As  far  as  possible  consistently  with  the  circumstances 
of  the  country  the  laws  of  evidence  and  the  principles  which 
i if  administration  of  justice  in  England  shall  obtain  in 
the  Supreme  Court  of  Manitoba. 

"  51.  So  much  of  the  laws  of  the  Governor  and  Council  of 
Assiniboia  as  may  be  inconsistent  with  this  Act,  is  hereby 
repealed. 

"  B2.  So  much  of  the  laws  of  the  Governor  and  Council  of 
Assiniboia  as  are  not  repealed  by  the  preceding  section,  or  are 
not  inconsistent  with  this  Act,  or  with  any  oilier  Act  to  be 
passed  durrbg  this  session,  shall  be  extended  to  the  whole  of  the 
province  of  Manitoba." 

Section  88  would  no  doubt  receive  the  aarae  construc- 
tion as  the  ordinance  of  18Q2  afterwards  received  in  Sin- 
clair v.  RfuUigan  (see  unto),  and  he  limited  to  the  regulation 
of  practice  ami  procedure,  and  this  statute  theref ore  is  of 
importance  Upon  this  attention  only  as  putting  aside  any 
doubt  as  to  the  extent  <if  the  territorial  operation  of  (In- 
laws of  the  Assiniboia  Council. 

In  1874,  by  38  Vic  c.  12  (see  Con,  Stat,  Han.,  1880, 

c.  31),  it  was  enacted : 

"  The  Court  of  Queen's  Bench  (<■)  shall  decide  and  determine 
all  matters  of  controversy  relative  to  property  and  civil  rights 
according  to  the  laws  existing,  or  established  und  being  in 
England,  as  such  were,  existed  and  stood  on  the  15th  day  of 
July,  1870,  so  far  as  the  same  can  be  made  applicable  to  matters 
relating  to  property  and  civil  rights  in  this  province.     .     .     ." 


(p)  "The  Sopre 


'  wmi  giwti  :l 
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with  a  clause  as  to  evidence,  and  practice  and  procedure,  to 
the  same  effect.  Were  it  not  for  the  sharp  distinction 
drawn  between  law  and  practice  in  this  enactment,  it 
might  be  contended  that,  so  far  as  the  general  adoption  of 
English  law  is  concerned,  it  should  receive  the  same  con- 
struction as  the  Assiuiboia  ordinance  of  1862,  and  be 
limited  to  the  introduction  of  English  practice  and 
procedure.  It  has,  however,  been  uniformly  treated  as 
introducing  general  English  law  as  it  stood  on  the  15th  ..f 
July,  1870,  and  there  can  be  little  doubt  that  such  is  it« 
proper  construction. 

In  reference  to  the  limited  operation  of  any  provincial 
statute  introducing  English  law,  it  seems  impossible  to 
escape  from  the  result  indicated  by  Taylor,  C.J.,  in  the 
passage  of  his  judgment  which  we  have  italicized  <w). 
From  time  to  time  the  parliament  of  Canada  lias  passttd 
statutes  introducing  certain  portions  of  the  statute  law  of 
the  Dominion,  passed  prior  to  1870,  into  ManitolNj.  Statutes 
since  1870  are  of  course  in  force  there  unless  expressly 
excepted.  But  there  had  been  no  general  provision  made 
as  to  those  matters  which  are  within  the  legislative 
competence  of  the  Dominion  parliament,  so  that  the  law  in 
Manitoba  as  to  all  such  matters  was,  until  1888,  the 
English  law  of  1670.  As  to  matters  within  the  legislative 
competence  of  the  provincial  legislature  there  has  been,  as 
we  have  seen,  such  general  legislation — not,  indeed,  in 
terms  so  confined,  but  judicially  determined  to  be  so 
limited.  In  Canadian  Bank  of  Commerce  v.  Adamson  (x) 
it  had  been  held  that  the  English  Bill  of  Exchange  Act 
(18  &  19  Vic.  c.  07),  was  in  force  in  Manitoba,  but  this 
decision  was  based  upon  a  construction  of  the  ordinance  of 
18u"2,  which  was  not  followed  in  Sinclair  v.  Mulligan. 
However,  by  51  Vic.  c.  33  (Doin.) — for  the  removal  of 
doubts — the  difficulty  suggested  in  reference  to  the  intro- 
duction of  English  law  in  relation  to  matters  other  than 

(ic)  Ante,  p.  598.  (jt)  1  Man.  L.  K.  3. 
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those   within  the  legislative   competence  of  a   provincial 
legislature  was  removed,  and  it  was  enacted  that : 

44  The  laws  of  England  relating  to  matters  within  the  juris- 
diction of  the  parliament  of  Canada,  as  the  same  existed  on  the 
15th  July,  1870,  were  from  the  said  day  and  are  in  force  in  the 
province  of  Manitoba,  injso  far  as  the  same  are  applicable  to  the 
said  province,  and  in  so  far  as  the  same  have  not  been  and  are 
not  hereafter  repealed,  altered,  varied,  modified,  or  affected  by 
any  Act  of  the  parliament  of  the  United  Kingdom  applicable  to 
the  said  province,  or  of  the  parliament  of  Canada." 
the  legal  rate  of  interest,  however,  being  placed  at  six  per 
cent.,  as  in  the  other  provinces. 

The  same  principle  in  reference  to  the  introduction  of 
English  statutory  law  of  local  application  in  England  has 
been  invoked  in  Manitoba,  as  in  the  older  provinces  (y). 
In  Attorney-General  v.  Richard  (z),  it  was  held  by  Chief 
Justice  Wallbridge,  that  the  Imperial  statute  18  &  19 
Vic.  c.  90,  under  which  costs  may  be  ordered  against  the 
Crown  in  England,  was  not  introduced  into  Manitoba  by 
the  provincial  Act  to  which  we  have  above  referred : 

44  That  Act  is  local  as  to  England,  and  required  a  special 
Act  to  make  it  applicable  to  the  Isle  of  Man  ;  besides,  the  manner 
of  obtaining  costs  pointed  out  under  it  could  not  apply  here. 
We  have  not  the  officers,  or  the  means  territorially  of  enforcing 
a  demand  for  costs,  and  the  court  will  not  make  a  decree  which 
it  cannot  enforce." 

Public  Lands  in  Manitoba. 

Upon  the  formation  of  the  province  of  Manitoba  (a), 
provision  was  made  for  the  administration  by  the  Governor 
in  Council  of  the  public  lands  of  that  province  as  a  federal 
asset.  Statutes  have  from  time  to  time  been  passed 
making  provision  for  the  issue  of  Letters  Patent  granting 
such  lands  to  purchasers  from  the  Hudson's  Bay  Co.,  to 

(y)  Ante,  p.  120.  (z)  4  Man.  L.  R.  336. 

(a)  See  33  Vic.  c.  3,  s.  80,  ante,  p.  595. 
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half-breeds,  squatters, and  subsequent  settlers  (i).  A  lan,nr 
portion  has  been  granted  to  the  Canadian  Pacific  Railway 
Co.,  under  the  terms  of  its  charter,  and  up  to  the  present 
time  the  only  concession  to  the  province  is  that  contained 
in  R.  S.  C.  c.  47,  under  which  swamp  lands  are  to  tie  trans- 
ferred to  the  province,  and  an  endowment  of  150,000  acre* 
is  provided  for  the  University  of  Manitoba.  The  addi- 
tional territory  since  annexed  to  the  province  is  in  the 
same  position,  being  subject  moreover  to  interests  acquired 
therein,  prior  to  such  annexation,  under  Dominion  legis- 
lation. 

A  very  interesting  question  came  before  the  Court  of 
Queen's  Bench  in  Manitoba,  in  1891,  in  reference  to  the 
power  of  the  Canadian  Pacific  Railway  Co.  to  hold  land  in 
that  province  without  taking  out  the  license  required  by 
provincial  statutes  (c).  In  delivering  the  judgment  of  the 
Court,  Mr.  Justice  Kiliam  saye : 

"By  the  Act,  49  Vic.  c.  11,  s.  4  (Man.),  'No  company, 
corporation,  or  other  institution  not  incorporated  under  the 
provisions  of  the  statutes  of  this  province,  shall  be  capable  of 
taking,  holding,  or  acquiring  any  real  estate  within  this  province 
unless  under  license  from  the  Lieutenant-Governor  in  Council, 
under  any  statute  of  this  province.'  Several  statutes  have,  from 
time  to  time,  been  passed  by  the  provincial  legislature,  author- 
izing the  issue  of  licenses  to  corporations,  permitting  them  to 
take  and  hold  lands  or  securities  upon  lands  in  Manitoba.  These 
have  been  repealed  and  consolidated  and  to  some  estent 
amended  by  the  Act,  59  Vic.  c.  23.  b.  16  (Man.).  The  C.  P.  R. 
Co.  has  taken  out  no  license  under  any  of  these  statutes. 
By  the  Act,  44  Vic.  c.  14  (Dom.),  provision  was  made  for  the 
extension  of  Manitoba  by  including  within  it  certain  territory, 
formerly  a  portion  of  the  North-West  Territories.  One  term  of 
this  extension  was,  as  provided  by  section  2,  subsection  (1) : 
'  The  said  increased  limit  and  territory  thereby  added  to  the 
province  of  Manitoba  shall  be  subject  to  all  such  provisions  as 

(I.)  See  H.  S.  C  c.  43. 

(c)  7  Man.  L.  B.  aso.  lie  C.  P.  B.  Co. 
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may  have  been,  or  shall  hereafter  be  enacted  respecting  the 
C.  P.  R-,  and  the  lands  to  be  granted  in  aid  thereof.'  The 
assent  of  the  Legislature  of  Manitoba  to  this  extension  and  its 
terms  was  given  by  the  Acts  44  Vic.  (8rd  session)  c.  1  and  6, 
assented  to  respectively  the  4th  March  and  21st  May,  1881.  The 
extension  took  effect  the  1st  July,  1881.  .  .  .  Before  the 
territory  in  question  was  included  in  Manitoba,  and  when  the 
Act  44  Vic.  c.  1  (Dom.)  was  passed,  that  territory  was  not  in- 
cluded in  any  province,  and  was  subject  fully  to  the  legislative 
authority  of  the  parliament  of  Canada  in  all  matters.  What- 
ever, then,  might  be  the  position  in  the  provinces,  that  parlia- 
ment could  authorize  any  corporation  to  take  and  hold  lands  in 
the  North-West  Territories.  It  is  difficult  to  conceive  any  more 
effectual  mode  of  conferring  such  a  power  than  is  exhibited  in 
the  statute  44  Vic.  c.  1  (Dom.),  the  contract  and  the  charter. 
And,  to  wind  up  the  transaction,  the  lands  are  to  be  granted  to 
the  Company  by  the  letters  patent  of  the  Crown." 

As  an  indemnity,  however,  for  the  want  of  public  lands, 
the  province  receives,  in  addition  to  other  subsidy,  a  sub- 
sidy of  8100,000  per  annum  from  the  federal  government. 


CHAPTER  XV. 


BRITISH  COLUMBIA. 

The  proceedings  which  culminated  in  the  admission  of 
British  Columbia  to  the  Union  sufficiently  appear  in  the 
following : — 

ORDER  IN  COUNCIL 

RESPECTING 

THE  PROVINCE  OF  BRITISH  COLUMBIA  (</). 


\  T  the  Court  at  Whuhor,  the  lGth  day  of  May,  1871. 

PRESENT. 

The  QUEENS  MOST  Excellent  Majesty. 

His  Rovat  Highness  Prince  ARTHUR. 

Lord  Privy  Seal.  Lord  Chamberlain, 

Earl  Cowper.  Mr.  Secretary  Card  well. 

Earl  of  Kimberley.  Mr.  Ayrton. 

WHEREAS  by  the  "British  North  America  Act,  1867," 
provision  was  made  for  the  Union  of  the  Provinces 
of   Canada,  Nova  Scotia   and    New   Brunswick   into  the 

((/)  See  Dom.  Stat.,  1872,  p.  lxxxiv.     See  also  B.  N.  A.  Act,  s.  146. 
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Dominion  of  Canada,  and  it  was  (amongst  other  things) 
enacted  that  it  should  be  lawful  for  the  Queen,  by  and  with 
the  advice  of  Her  Majesty's  Most  Honourable  Privy  Coun- 
cil,on  Addressee  from  the  Houses  of  Parliament  of  Canada, 
and  of  the  Legislature  of  the  Colony  of  British  Columbia, 
to  admit  that  Colony  into  the  said  Union,  on  such  terms 
and  conditions  as  should  be  in  the  Addresses  expressed,  and 
as  the  Queen  should  think  lit  to  approve,  subject  to  the 
provisions  of  the  said  Act ;  And  it  was  further  enacted 
that  the  provisions  of  any  Order  in  Council  in  that  behalf 
should  have  effect  as  if  they  had  been  enacted  by  the  Par- 
liament of  the  United  Kingdom  of  Great  Britain  and 
Ireland : 

And  whereas  by  Addressee  from  the  Houses  of  the  Par- 
liament of  Canada,  ami  from  the  Legislative  Council  of 
British  Columbia  respectively,  of  which  Addresses  ei.pics 
are  contained  in  the  Schedule  to  this  Order  annexe.).  Her 
Majesty  was  prayed,  by  and  with  the  advice  of  Her  Host 
Honourable  Privy  Council,  under  the  one  hundred  and 
forty-sixth  section  of  the  hereinbefore  recited  Act,  to  admit 
British  Columbia  into  the  Dominion  of  Canada,  on  the 
terms  and  conditions  set  forth  in  the  said  Addresses: 

And  whereas  Her  Majesty  has  thought  ht  to  approve  of 
the  said  terms  and  conditions,  it  is  hereby  declared  by  Her 
Majesty,  by  and  with  the  advice  of  Her  Privy  Council,  in 
pursuance  and  exercise  of  the  powers  vested  in  Her 
Majesty  by  the  said  Act  of  Parliament,  that  from  and 
after  t)«-  twentieth  day  of  July,  one  thousand  eight 
hwadred  and  seventy-one,  the  ■•«"'</  Colony  of  British 
Columbia  thaU  be  admitted  Unto  and  become  pari  of  the 
Dominion  of  Canada,  upon  the  terms  and  conditions  set 
forth  in  the  hereinbefore  recited  Addresses.  And,  in 
accordance  with  the  terms  of  the  said  Addresses  relating 
to  the  Electoral  Districts  of  British  Columbia,  for  which 
the  first  election  of  members  to  serve  in  the  House  of  Com- 
mons of  the  said  Dominion  shall  take  place,  it  is  hereby 


606"  THE  CAXADIAX   COX! 

further  ordered  and  declared  that  such  electoral  rlistricte 

shall  be  as  follows : — 

[  Here  follow*  an  en  wneration  of  (hem  electoral  fii*t-rUl«.) 
And  the  Right  Honorable  Earl  of  Kimherley.  one  of 

Her  Majesty's  Principal  Secretaries  of  State,  is  to  give  the 

rieceMury  directions  therein  accordingly. 

ARTHUR  HELPS 


SCHEDULE. 

Addrrts  of  the  St-natr  "f  Canada  itf. 
To  the  Queen's  Moat  Excellent  Majesty. 

We,  Your  Majesty's  most  dutiful  and  loyal  subjects,  the 
SiTinte  of  Canada  in  Parliament  assembled,  humbly 
approach  Your  Majesty  for  the  purpose  of  representing : — 

That  by  a  despatch  from  the  Governor  of  British 
Columbia,  dated  23rd  January,  1871,  with  other  papers 
laid  before  this  House,  by  message  from  His  Excellency 
the  Governor-General,  of  the  27th  February  last,  this 
House  learns  that  the  Legislative  Council  of  that  colony, 
in  council  assembled,  adopted,  in  January  last,  an  Address 
representing  to  Your  Majesty  that  British  Columbia  was 
prepared  to  enter  into  Union  with  the  Dominion  of 
Canada,  upon  the  terms  and  conditions  mentioned  in  the 
said  Address,  which  is  as  follows: 

To  the  Queen's  Most  Excellent  Majesty. 


We,  Your  Majesty's  most  dutiful  and  loyal  subjects,  the 
Members  of  the  Legislative  Council  of  British  Columbia, 
(t)  The  address  of  the  Hooso  of  Commons  U  identical  in  its  terms. 
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in  council  assembled,  humbly  approach  Your  Majesty  for 
the  purpose  of  representing : — 

That,  during  the  last  session  of  the  late  Legislative 
Council,  the  subject  of  the  admission  of  the  Colony  of 
British  Columbia  into  the  Union  or  Dominion  of  Canada 
was  taken  into  consideration,  and  a  resolution  on  the 
subject  was  agreed  to,  embodying  the  terms  upon  which  it 
was  proposed  that  this  colony  should  enter  the  Union ; 

That  after  the  close  of  the  session,  Delegates  were 
sent  by  the  Government  of  this  Colony  to  Canada  to 
confer  with  the  Government  of  the  Dominion  with  respect 
to  the  admission  of  British  Columbia  into  the  Union  upon 
the  terms  proposed ; 

That  after  considerable  discussion  by  the  Delegates 
with  the  Members  of  the  Government  of  the  Dominion  of 
Canada,  the  terms  and  conditions  hereinafter  specified 
were  adopted  by  a  Committee  of  the  Privy  Council  of 
Canada,  and  were  by  them  reported  to  the  Governor- 
General  for  his  approval ; 

That  such  terms  were  communicated  to  the  Govern- 
ment of  this  Colony  by  the  Governor-General  of  Canasla, 
in  a  despatch  dated  July  7th,  1870,  and  are  as  follows : — 

1.  Canada  shall  be  liable  for  the  debts  and  liabilities  of 
British  Columbia  existing  at  the  time  of  the  Union. 

2.  British  Columbia  not  having  incurred  debts  equal  to 
those  of  the  other  Provinces  now  constituting  the  Dominion, 
sliall  be  entitled  to  receive,  by  half-yearly  payment*  in 
advance,  from  the  General  Government,  interest  at  the  rate 
of  five  per  cent,  per  annum  on  the  difference  between  the 
actual  amount  of  its  indebtedness  at  the  date  of  the 
Union,  and  the  indebtedness  per  head  of  the  population  of 
Nova  Scotia  and  New  Brunswick  (27.77  dollars),  the  popu- 
lation of  British  Columbia  being  taken  at  60,000. 

3.  The  following  sums  shall  be  paid  by  Canada  to 
British  Columbia  for  the  support  of  its  Government  and 
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Legislature,  to  wit,  an  annual  subsidy  of  35,000  dollars, 
and  an  annual  grant  equal  to  SO  cents  per  head  of  the  said 
population  of  (iO.000,  both  half-yearly  in  advance,  such 
grant  of  .SO  cents  per  head  to  be  augmented  in  proportion 
to  the  increase  of  population,  as  may  he  shown  by  eeCfl 
BnfBagttfttt  decennial  census,  until  the  population  amount* 
to  400,000,  at  which  rate  such  grant  shall  thereafter 
remain,  it  being  understood  that  the  first  census  be  taken 
in  the  year  L881. 

4.  Tlie  Dominion  will  provide  an  efficient  mail  mil  iiiiii 
fortnightly,  by  steam  communication  between  Victoria  and 
-San  Francisco,  and  twice  a  week  between  Victoria  and 
Olympia;  the  vessels  to  he  adapted  for  the  conveyance  of 
freight  and  passengers. 

5.  Canada  will  assume  and  defray  the  charges  for  Uif 
following  servici-s  : 

A.  Salary  of  the  Lieutenant-Governor ; 

B.  Salaries  and  allowances  of  tlie  Judges  of  the  Supe- 

rior Courts  and  the  County  or  District  Courts  : 

C.  The    charges    in    respect    to    the    Department    of 

Customs ; 

D.  The  Postal  and  Telegraph  Services ; 

E.  Protection  and  encouragement  of  Fisheries ;  . 

F.  Provision  for  the  Militia ; 

G.  Lighthouses,  Buoys  and  Beacons,  Shipwrecked  Crews, 

Quarantine   and    Marine   Hospitals,   including   a 
Marine  Hospital  at  Victoria ; 
H.  The  Geological  Survey : 
I.  The  Penitentiary ; 
And  such  further  charges  as  may  be  incident  to  and  con- 
nected with  the   services   which   by    tlie  "British   North 
America  Act,  1867,"  appertain  to  the  General  Government, 
and  as  are  or  may  be  allowed  to  the  other  Provinces. 

6.  Suitable  pensions,  such  as  shall  be  approved  of  by 
Her  Majesty's  Government,  shall  be  provided  by  the  Gov- 
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ernment  of  the  Dominion  for  those  of  Her  Majesty* 
servants  in  the  Colony  whose  position  and  emoluments 
derived  therefrom  would  be  affected  by  political  changes 
on  the  admission  of  British  Columbia  into  the  Dominion  of 
Canada. 

7.  It  is  agreed  that  the  existing  Customs  tariff  and 
Excise  duties  shall  continue  in  force  in  British  Columbia 
until  the  railway  from  the  Pacific  coast  and  the  system  of 
railways  in  Canada  are  connected,  unless  the  Legislature  of 
British  Columbia  should  sooner  decide  to  accept  the  Tariff 
and  Excise  Laws  of  Canada  (/).  When  Customs  and 
Excise  duties  are,  at  the  time  of  the  union  of  British 
Columbia  with  Canada,  leviable  on  any  goods,  wares  or 
merchandise  in  British  Columbia,  or  in  the  other  Provinces 
of  the  Dominion,  those  goods,  wares  and  merchandise  may, 
from  and  after  the  Union,  be  imported  into  British  Colum- 
bia from  the  Provinces  now  composing  the  Dominion,  or 
into  either  of  those  Provinces  from  British  Columbia  on 
proof  of  payment  of  the  Customs  or  Excise  duties  leviable 
thereon  in  the  Province  of  exportation  and  on  payment  of 
such  further  amount  (if  any)  of  Customs  or  Excise  duties 
as  are  leviable  thereon  in  the  Province  of  importation. 
This  arrangement  to  have  no  force  or  effect  after  the  assim- 
ilation of  the  Tariff  and  Excise  duties  of  British  Columbia 
with  those  of  the  Dominion. 

8.  British  Columbia  shall  be  entitled  to  be  represented 
in  the  Senate  by  three  members,  and  by  six  members  in  the 
House  of  Commons.  The  representation  to  be  increased 
under  the  provisions  of  "British  North  America  Act, 
1867." 

9.  The  influence  of  the  Dominion  Government  will  be 
used  to  secure  the  continued  maintenance  of  the  naval 
Ktation  at  Esquimalt. 

if)  See  35  V.  c  S7.    On  *7th  Kirch.  1871,  British  Colombo  decided 
to  accept  the  Canadian  tariff,  henee  the 

Cas.  Co*. 
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10.  Tin provision*  of the  "  Brit  ink  XuHh  Am. 
t86T?  shall  (except  those  parts  thereof  \rkich  are  in  term* 
■made,  or  by  reasonable  intendjnent  may  be  held  to  bt 
BpedaMjf  applicable  to  and  only  effect  one  ami  not  ike 
v.hnle  of  the  Provinces  comprising  the  Dominion,  and 
except  so  far  as  the  same  may  be  varicl  by  th  m   I 

be  OfftieetbU  to  Brit'tsft  Columbia  in  the  aiMH  mm 

the  like  extent  as  tltey  apply  to  the  other  Provinces  of  the 

Dommion.  and  tt»  if  the  Colony  of  British  Columbia  had 

been  one  of  the  Provinces  originally   united  by  the  savl 

Act. 

11.  The  Government  of  the  Dominion  undertake  t>> 
wecurc  the  com  men  cement  simultaneously,  within  two  v«ars 
from  the  date  of  the  Union,  of  the  construction  of  a  railway 
from  the  Pacific  towards  the  liocky  Mountains,  and  from 
such  point  as  may  lie  selected  east  of  the  Rocky  Mountain*, 
towards  the  Pacific,  to  connect  the  seaboard  of  British 
Columbia  with  the  railway  system  of  Canada ;  and  further. 
to  secure  the  completion  of  such  railway  within  ten  years 
from  the  date  of  the  Union. 

And  the  Government  of  British  Columbia  agree  to 
convey  to  the  Dominion  Government  in  trust,  to  be  appro- 
priated in  such  manner  as  the  Dominion  Government  may 
deem  advisable  in  furtherance  of  the  construction  of  the 
said  railway,  a  similar  extent  of  public  lands  (g)  along  the 
line  of  railway  throughout  its  entire  length  in  British 
Columbia  (not  to  exceed,  however,  twenty  (20)  miles  on 
each  side  of  said  line,)  as  may  be  appropriated  for  the  same 
purpose  by  the  Dominion  Government  from  the  public 
lands  of  the  North-West  Territories  and  the  Province  of 
Manitoba:  Provided  that  the  quantity  of  land  which  may 
be  held  under  pre-emption  right  or  by  Crown  grant 
within  the  limits  of  the  tract  of  land  in  British  Columbia 
to  be  so  conveyed  to  the  Dominion  Government  shall   be 

ig)  See  Attorney -General  of  British  Columbia  v.  Attorney  'General 
of  Canada,  14  App.  Caa.  295 ;  Doted,  antt,  p.  530. 
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made  good  to  the  Dominion  from  contiguous  public  lamb; 
and  provided  further,  that  until  tin-  commencement,  within 
two  years,  lis  aforesaid,  Erom  1 1 ..-  date  ■>!'  the  IJriion,  of  the 
construction  of  tin'  said  railway  bhel  tovernmentof  British 
Columbia  shall  not  sell  or  alienate  any  farther  portienH  i 
the  public  lands  of  British  (.'el nn (liia  Ed  anyotfaerway  tl 
under  right  of  pre-emption  requiring' actual  resilience  of  the 
; .  ■!  an  t|i,.  bod  claimed  by  him  En  consideration  of 
the  land  to  he  so  conveyed  in  aid  of  the  construction  of  t 
■aid  railway,  the  Dominion  Government  agree  to  pay 
to  British  Columbia  from  the  date  of  the  Union,  the  a 
of  1DO.00O  dollars  per  annum,  in  half-yearly  payments  i 
advance. 

12.  The  Dominion  Government  shall  guarantee  i 
interest  for  ten  years  from  the  date  of  the  completion  o 
the  works,  at  the  rate  of  five  per  centum  per  annum,  c 
HUeh  sum,  not  exceeding  £100,000  sterling,  as  may  1 
required  for  the  construction  of  a  first-class  graving  dock 
at  Esquimalt. 

13.  The  charge  of  the  Indians,  and  the  trusteeship  and 
management  of  the  lands  reserved  for  their  use  and  benefit, 
shall  be  assumed  by  the  Dominion  Government,  and  i 
policy  as  liberal  as  that  hitherto  pursued  by  the  British 
Colombia  Government  shall  be  continued  by  the  Dominion 
Government  after  the  Union. 

To  carry  out  such  policy,  tracts  of  land  of  such  extent 
as  it  has  hitherto  been  the  practice  of  the  British  Colombia 
Government  to  appropriate  for  that  purpose,  shall  from 
time  bo  time  1"'  conveyed  by  the  Local  Government  to  the 
1).. mini. -n  Government  in  trust  for  the  dm  and  I 

the  Indians  on  application  of  the   1 liniOD  Govi 

and   in  case  of   disagreement  between  the   two  Govern- 
ipeeting  the  quantity  of  such  tracts  of  land  to 
I    the  matter  shall  be  referred  for  the  decision 
rotary  of  State  for  the  Colonies. 
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14.  Tht.  Constitution  of  the  Executive  Authority  and 
of  the  Lrtji«/ittu-re  <f  British  Columbut  s/mll,  subject  to  the 
MWJnOM  of  the  "  llritixk  North  America  Art,  1S67"  con- 
tinue as  e.nxtin'i  (it  the  time,  of  the  Union  until  altered 
Wftdw  the  authority  of  the  miiil  Act,  it  being  at  the  same 
time  imdt>rntood  that  the  Government  of  the  Dominion 
will  readily  consent  to  tin.-  introduction  of  responsible 
government  when  desired  by  the  inhabitants  of  British 
Colombia,  and  it  being  likewise  understood  that  it  is  the 
intention  of  the  Governor  of  British  Columbia,  under  the 
authority  of  the  Secretary  of  State  for  the  Colonies,  to 
amend  the  existing  Constitution  of  the  Legislature  by 
providing  that  a  majority  of  its  Members  shall  be  elective. 

The  Union  shall  take  c  fleet  according  to  the  foregoing 
twins  and  conditions  on  such  day  as  Her  Majesty  by  and 
with  the  advice  of  Her  Most  Honorable  Privy  Council 
may  appoint  (on  addresses  from  the  Legislature  of  the 
Colony  of  British  Columbia  and  of  the  Houses  of  Parlia- 
ment of  Canada  in  the  terms  of  the  146th  section  of  the 
"British  North  America  Act,  1867,")  and  British  Columbia 
may  in  its  address  specify  the  electoral  districts  for  which 
the  first  election  of  Members  to  serve  in  the  House  of 
Commons  shall  take  place. 

That  such  terms  have  proved  generally  acceptable  to- 
the  people  of  this  Colony. 

That  this  Council  is,  therefore,  willing  to  enter  into 
Union  with  the  Dominion  of  Canada  upon  such  terms,  and 
humbly  submit  that,  under  the  circumstances,  it  is  expedient 
that  the  admission  of  this  Colony  into  such  Union,  as 
aforesaid,  should  be  effected  at  as  early  a  date  as  may  be 
found  practicable  under  the  provisions  of  the  146th  section 
of  the  "  British  North  America  Act,  1867. 

We,  therefore,  humbly  pray  that  Your  Majesty  will  be 
graciously  pleased,  by  and  with  the  advice  of  Your 
Majesty's  Most  Honorable  Privy  Council,  under  the  pro- 
visions of  the  146th  section  of  "British  North  America. 
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• 

Act,  1867,"  to  admit  British  Columbia  into  the  Union  or 
Dominion  of  Canada,  on  the  basis  of  the  terms  and  condi- 
tions offered  to  this  Colony  by  the  Government  of  the 
Dominion  of  Canada,  hereinbefore  set  forth;  and  inasmuch 
as  by  the  said  terms  British  Columbia  is  empowered  in  its 
address  to  specify  the  electoral  districts  for  which  the  first 
election  of  members  to  serve  in  the  House  of  Commons 
shall  take  place,  we  humbly  pray  that  such  electoral 
districts  may  be  declared,  under  the  Order  in  Council,  to  be 
as  follows :  (Here  follows  an  enumeration  of  such  districts. 
See  now  R.  S.  C.  c.  6). 

We  further  humbly  represent,  that  the  proposed  terms 
and  conditions  of  Union  of  British  Columbia  with  Canada, 
as  stated  in  the  said  Address,  are  in  conformity  with  those 
preliminarily  agreed  upon  between  delegates  from  British 
Columbia  and  the  Members  of  the  Government  of  the 
Dominion  of  Canada,  and  embodied  in  a  Report  of  a  Com- 
mittee of  the  Privy  Council,  approved  by  His  Excellency 
the  Governor-General  in  Council,  on  the  1st  July,  1870, 
which  approved  Report  is  as  follows : 

Cojjy  of  a  Report  of  a  Committee  of  the  Honorable  the 
Privy  Council,  approved  by  His  Excellency  the 
Governor-General  in  Council,  on  the  1st  of  July* 
1870. 

The  Committee  of  the  Privy  Council  have  had  under 
consideration  a  Despatch,  dated  the  7th  May,  1870,  from 
the  Governor  of  British  Columbia,  together  with  certain 
Resolutions  submitted  by  the  Government  of  that  colony 
to  the  Legislative  Council  thereof — both  hereunto  annexed 
— on  the  subject  of  the  proposed  Union  of  British 
Columbia  with  the  Dominion  of  Canada;  and  after  several 
interviews  between  them  and  the  Honorable  Messrs. 
Trutch,  Helmcken  and  Carrall,  the  Delegates  from  British 
Columbia,  and  full  discussion  with  them  of  the  various 
questions  connected  with  that  important  subject,  the  Com- 
mittee now  respectfully    submit  for  Your  Excellency's 
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approval,  the  following  terms  and  conditions  to  fonn  t 
bans  of  a  political  onion  between  British  Columbia  and 
the  Dominion  of  Canada:  {Setting  out  »uch  terms  a* 
fiefore). 

(Certified.)  Wm.  H.  Lee, 

Clerk  Privy  Council. 
We  farther  humbly  represent  that  we  concur  in  the 
terms  and  conditions  of  Union  set  forth  in  the  said 
Adilress,  and  approved  Report  of  the  Committee  of  the 
Privy  Council  above  mentioned;  and  most  respectfullv 
pray  that  your  Majesty  will  be  graciously  pleased,  by  and 
with  the  advice  of  your  Majesty's  most  Honorable  Privy 
Council,  under  the  146th  clause  of  "  The  British  North 
America  Act,  1SG7,"  to  unite  British  Columbia  with  the 
Dominion  of  Canada,  on  the  terms  and  conditions  above 
set  forth. 

The  Senate.  Wednesday,  April  5th,  1871. 

(Signed.)  Joseph  Cauchon,  Speaker. 

Provincial  t'oiistitittion. 

Before  the  Union  took  effect.  British  Columbia  had 
made  the  intended  alteration  referred  to  in  item  14,  above — - 
by  Act  of  the  colonial  legislature  (No.  147  of  34  Vic.)  This 
statute  recites  an  Imperial  Order  in  Council  of  9th  August. 
1870,  which  established  in  the  colony  a  legislative  council, 
consisting  of  nine  elective  and  six  non-elective  members, 
and  which  gave  power  to  the  Governor  of  the  colony,  with 
the  advice  and  consent  of  the  legislative  council,  to  make 
laws  for  the  peace,  order,  and  good  government  of  the 
colony;  it  recites  also  the  Colonial  Laws  Validity  Act, 
1865  (It),  as  sufficient  warrant  for  the  contemplated  change 
in  the  colonial  constitution  ;  and  then  proceeds,  to  abolish 
the  legislative  council  and  to  establish  in  its  stead  a  legis- 

|'i)  See  ante,  p.  423.     See  the  Acl  in  Appendix. 
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lative  assembly  of  wholly  elective  members.  The  present 
provincial  constitution  can  be  studied  in  the  Consolidated 
Statutes  of  the  province  (1888)  chapter  22. 

Introduction  of  English  Law. 

In  the  same  session  (by  Act  No.  70  of  34  Vic.)  it  was 
provided  that — 

"The  civil  and  criminal  laws  of  England,  as  the  same  existed 
on  the  19th  day  of  November,  1858,  and  so  far  as  the  same  are 
not  from  local  circumstances  inapplicable,  are  and  shall  be  in 
force  in  all  parts  of  the  colony  of  British  Columbia." 

This  statute  was  held  (i)  to  introduce  the  English 
44  Matrimonial  Causes  Act,  1857,"  Chief  Justice  Begbie, 
however,  dissenting  from  the  judgment  of  the  majority, 
the  local  circumstances  of  the  colony  precluding,  in  his 
opinion,  its  operation  therein. 

In  Reynolds  v.  Vaughan  (j),  it  was  held  that  under  this 
statute  Imperial  Orders  in  Council,  even  though  passed 
pursuant  to  Imperial  statutes  which  were  themselves  in 
force  in  the  colony,  would  not  operate  therein,  unless  made 
specially  applicable  by  subsequent  Imperial  or  colonial 
enactment. 

We  may  note  also  the  case  of  Sproule  v.  Reg.  (k),  in 
which  is  discussed  the  question  as  to  the  operation  of  pro- 
vincial jury  laws  in  criminal  cases.  It  includes  in  "  organi- 
zation "  some  matters  in  reference  to  the  procurement  of  a 
jury,  which  in  Ontario  were  deemed  matters  of  "  procedure," 
and  in  this  view  upholds  provincial  legislation  even  apart 
from  the  Dominion  Criminal  Procedure  Act. 

Reference  to  the  decisions  of  the  British  Columbia 
courts — particularly  those  of  date  closely  following  the 
admission  of  the   province — discloses   that  very  extreme 

(t)  M.  falsely  called  S.  v.  S.,  1  B.  C.  Bep.  25. 

(j)  1  B.  C.  Bep.  3. 

(*)  2  B.  C.  Bep.  219  ;  see  ante,  p.  417. 
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views  were  entertained  as  to  the  predominancy  of  if* 
parliament  of  Canada  over  the  provincial  legislatures.  The 
formula  {I)  enunciated  in  Frederieton  v.  Reg.  was  adopted, 
and  in  the  "  Thrasher  "  Case  (m)  carried  to  lengths  which 
in  view  of  the  later  decisions  cannot  be  maintained.  We 
should,  however,  note  that  in  British  Columbia  have  arisen 
tin-  only  BMW  in  reference  to  the  power  of  a  provincial 
legislature  to  legislate  in  regard  to  aliens.  The  "Chinese 
Tax  Act.  1878"  was  held  (w)  ultra  fir-was  an  infringement 
UpOQ  the  power  of  the  Dominion  parliament  over  trade  and 
commerce  and  over  alienB,  and  as  inconsistent  with  the 
provisions  of  section  132  of  the  B.  N.  A.  Act,  vesting  in 
that  pariiamapt  power  to  pass  laws  in  aid  of  the  treaty 
obligations  of  the  Empire  SO  far  as  they  affect  Canada. 
In  two  later  cases  (o)  the  same  principle  was  applied,  and  a 

provincial  Act  imjxwog  »  differential  tax  upon  Chiasm 

miners  was  also  held  invalid. 

ByRS.Co.1 44,  L  2,  it  a  provided : 

S.  The  criminal  law  of  England  as  it  atood  on  the  19th  day 
of  November,  in  the  year  1858.  and  as  tlie  same  has  since  been 
repealed,  altered,  varied,  modified  or  affected  by  any  ordinance 
or  Act  (still  having  the  force  of  law)  of  the  colony  of  British 
Columbia,  or  of  the  colony  of  Vancouver  Island  before  the  Union 
of  such  colouie9,  or  of  the  colony  of  British  Columbia  passed 
since  such  Union,  or  by  any  Act  of  the  parliament  of  Canada. 
shall  be  the  criminal  law  of  the  province  of  British  Columbia. 

In  view  of  the  recent  codification  of  our  criminal  law,  it 
is  not  worth  while  to  discuss  the  effect  of  this  enactment 
on  the  Colonial  Act  wliieh  made  "applicability"  the  test  (n), 
of  the  introduction  into  the  colony  of  English  law. 

<0  See  ante,  p.  206. 
(*■)  1  B.  C.  Rep.  1S3. 

(h)  T«i  SinR  v.  Magnire,  1  B.  C.  Rep.  101  -Mr.  Justice  Gray, 
(a)  Reg.  v.  Wing  Chong,  9  B.  C.  Bep.  150;   Ror.  v.  Gold  Commis- 
sioner* of  Victoria,  ft.  AGO— Sap.  Ct.  B.  C;  see  also  notes  to  s.  91,  s-s  26. 
( p)   Sec  dnii-,  p.  61a  :  see  also  chapter  V.  upon  the  general  question. 


CHAPTER  XVI. 


PRINCE  EDWARD  ISLAND. 

The  admission  of  Prince  Edward  Island  to  the  Dominion 
was  effected  by  the  following  Order  in  Council : 


At  the  Court  at  Windsw,  the  26th  day  of  June,  1873. 

PRESENT : 

The  QUEEN'S  Most  Excellent  Majesty. 
Lord  President.  Earl  of  Kimberley. 

Earl  Granville.  Lord  Chamberlain. 

Mr.  Gladstone. 

TT7HEREAS  by  the  "British  North  America  Act,  1867," 
*  *  provision  was  made  for  the  Union  of  the  Provinces 
of  Canada,  Nova  Scotia  and  New  Brunswick  into  the 
Dominion  of  Canada,  and  it  was  (amongst  other  things) 
enacted  that  it  should  be  lawful  for  the  Queen,  by  and 
with  the  advice  of  Her  Majesty's  Most  Honorable  Privy 
Council,  on  Addresses  from  the  Houses  of  the  Parliament 
of  Canada,  and  of  the  Legislature  of  the  Colony  of  Prince 
Edward  Island,  to  admit  that  Colony  into  the  said  Union 
on  such  terms  and  conditions  as  should  be  in  the  Addresses 
expressed,  and  as  the  Queen  should  think  fit  to  approve, 
subject  to  the  provisions  of  the  said  Act;  and  it  was 
further  enacted  that    the    provisions  of    any  Order  in 


618  THE  CANADIAN  CONSTITUTION. 

Council  in  that  behalf,  should  have  effect  as  if  they  had 
been  enacted  by  the  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

And  whereas  by  Addresses  from  the  Houses  of  the 
Parliament  of  Canada,  and  from  the  Legislative  Council 
and  House  of  Assembly  of  Prince  Eld  ward  Island  respec- 
tively, of  which  Addresses,  copies  are  contained  in  the 
Schedule  to  tliis  Order  annexed,  Her  Majesty  was  prayed, 
by  and  with  the  advice  of  Her  Most  Honorable  Privy 
Council,  under  the  one  hundred  and  forty-sixth  section  of 
the  hereinbefore  recited  Act,  to  admit  Prince  Edward 
Island  into  the  Dominion  of  Canada,  on  the  terms  and 
conditions  set  forth  in  the  said  Addresses. 

And  whereas  Her  Majesty  has  thought  fit  to  approve  of 
the  said  terms  and  conditions,  it  is  hereby  ordered  and 
declared  by  Her  Majesty,  by  and  with  the  advice  of  Her 
Privy  Council,  in  pursuance  and  exercise  of  the   powers 
vested  in  Her  Majesty,  by  the  said  Act  of  Parliament,  that 
from  and  after  the  first  day  of  July,  one  thousand  eight 
hundred  and   seventy-three,  the    said   Colony    of     Prince 
Edward  Island  shall  Ik*  admitted  into  and  become  part  of 
the  Dominion  of  Canada,  upon   the  terms  and  conditions 
set  forth  in  the  hereinbefore  cited  Addresses. 

And  in  accordance  with  the  terms  of  the  said  Addresses 

■vlatini*  to  the    Electoral    Districts    for    which,   the    time 

vithin  which,  and  the  laws  and  provisions  under  which 

•  i..    first  election  of    members   to   serve  in   the   House  of 

1,111. ins  of  Canada,  for  such  Electoral   Districts  shall  1h* 

;•    is   hereby    further    ordered     and    declared     that 

v\i\mtv       shall     constitute     one     district,    to     be 

.   "    ••Prince    Countv    District,"    and    return     two 

fv*t    "  Queen's    Countv"    shall    constitute    one 

»>   tVsisrnnted  "Queen's  County  District."  and 

i.,Vrs*  that  u  Kind's  Countv  "  shall  consti- 

,-■»•  t;»  ho  designated  "Kind's  County  District," 

, ,  .irtVis  ;  that  the  election  of  members  to 

t\v.     ill*  no1*  * 
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serve  in  the  House  of  Commons  of  Canada,  for  such  Elec- 
toral Districts  shall  be  held  within  three  calendar  months, 
from  the  day  of  the  admission  of  the  said  Island  into  the 
Union  or  Dominion  of  Canada ;  that  all  laws  which  at  the 
date  of  this  Order  in  Council  relating  to  the  qualification 
of  any  person  to  be  elected  or  sit  or  vote  as  a  member  of 
the  House  of  Assembly  of  the  said  Island,  and  relating  to 
the  qualifications  or  disqualifications  of  voters,  and  to  the 
oaths  to  be  taken  by  voters,  and  to  Returning  Officers  and 
Poll  Clerks,  and  their  powers  and  duties,  and  relating  to 
Polling  Divisions  within  the  said  Island,  and  relating  to 
the  proceedings  at  elections,  and  to  the  period  during 
which  such  elections  may  be  continued,  and  relating  to 
the  trial  of  controverted  elections,  and  the  proceedings 
incidental  thereto,  and  relating  to  the  vacating  of  seats  of 
the  members,  and  to  the  execution  of  new  writs,  in  case  of 
any  seat  being  vacated  otherwise  than  by  a  dissolution,, 
and  to  all  other  matters  connected  with  or  incidental  to 
elections  of  members  to  serve  in  the  House  of  Assembly  of 
the  said  Island,  shall  apply  to  elections  of  members  ta 
serve  in  the  House  of  Commons  for  the  Electoral  Districts 
situate  in  the  said  Island  of  Prince  Edward. 

And  the  Right  Honorable  Earl  of  Kimberley,  one  of 
Her  Majesty's  Principal  Secretaries  of  State,  is  to  give  the 
necessary  directions  herein,  accordingly. 

ARTHUR  HELPS. 


SCHEDULE. 

To  the  Queen's  Most  Excellent  Majesty. 

Most  Gracious  Sovereign, 

We,  Your  Majesty's  most  dutiful  and  loyal  subjects, 
the  Commons  of  the  Dominion  of  Canada  in  Parliament 
assembled,  humbly  approach  Your  Majesty  for  the  purpose 
of  representing : — 
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Tliat  <TtUtBg  tin-  piQBBOt  Session  of  Parliament  we  Inn 
taken  into  consideration  the  subject  of  the  admission  i-f 
the  Colony  of  Prijice  Edward  Island  into  the  Union  W 
Dominion  of  Canada,  and  have  resolved  that  it  fa  expedient 
that  such  admission  should  he  effected  at  as  early  a  date  a- 
may  lie  found  practicable,  under  the  one  hundred  and 
forty-sixth  section  of  the  "British  North  America  Art, 
1867,"  on  the  conditions  hereinafter  set  forth,  which 
having  been  agreed  upon  with  the  Delegates  from  the  t 
Colony ;  that  is  to  say  : — 

That  Canada  shall  be  liable  for  the  debts  and  liability 
of  Prates  Edward  Island  at  the  time  of  the  Union  ; 

That  in  consideration  of  the  large  expenditure  author- 
ized by  the  Parliament  of  Canada  for  the  construction  of 
railways  and  canals,  and  in  view  of  a  possibility  of  a  re-ad- 
justment of  the  financial  arrangements  between  Canada  and 
the  several  Provinces  now  embraced  in  the  Dominion,  a* 
well  as  the  isolated  and  exceptional  condition  of  Prince 
Edward  Island,  that  Colony  shall,  on  entering  the  Union. 
be  entitled  to  incur  a  debt  equal  to  fifty  dollars  per  head 
of  its  population,  as  shewn  by  the  Census  Returns  of  1871, 
that  is  to  say  :  four  millions  seven  hundred  and  one  thou- 
sand and  fifty  dollars ; 

That  Prince  Edward  Island  not  having  incurred  debts 
equal  to  the  sum  mentioned  in  the  next  preceding  Resolu- 
tion, shall  be  entitled  to  receive,  by  half-yearly  payments, 
in  advance,  from  the  General  Government,  interest  at  the 
rate  of  five  per  cent,  per  annum  on  the  difference,  from 
time  to  time,  between  the  actual  amount  of  its  indebted- 
ness and  the  amount  of  indebtedness  authorized  as  aforesaid, 
viz.,  four  millions  seven  hundred  and  one  thousand  and 
fifty  dollars ; 

That  Prince  Edward  Island  shall  be  liable  to  Canada  for 
the  amount  (if  any)  by  which  its  public  debt  and  liabilities 
at  the  date  of  the  Union,  may  exceed  four  millions  seven 
hundred  and  one  thousand  and  fifty  dollars  and  shall  be 
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chargeable  with  interest  at  the  rate  of  five  per  cent,  per 
annum  on  such  excess ; 

That  as  the  Government  of  Prince  Edward  Island  holds 
no  land  from  the  Crown,  and  consequently  enjoys  no 
revenue  from  that  source  for  the  construction  and  main- 
tenance of  local  works,  the  Dominion  Government  shall  pay 
by  half-yearly  instalments,  in  advance,  to  the  Government 
of  Prince  Edward  Island,  forty-five  thousand  dollars  per 
annum,  less  interest  at  five  per  cent,  per  annum,  upon  any 
sum  not  exceeding  eight  hundred  thousand  dollars  which 
the  Dominion  Government  may  advance  to  the  Prince 
Edward  Island  Government  for  the  purchase  of  lands  now 
held  by  large  proprietors  ; 

That  in  consideration  of  the  transfer  to  the  Parliament 
of  Canada  of  the  powers  of  taxation,  the  following  sums 
shall  be  paid  yearly  by  Canada  to  Prince  Edward  Island,  for 
the  support  of  its  Government  and  Legislature,  that  is  to 
say,  thirty  thousand  dollars  and  an  annual  grant  equal  to 
eighty  cents  per  head  of  the  population,  as  shown  by  the 
Census  returns  of  1871,  viz.,  94,021,  both  by  half-yearly 
payments  in  advance,  such  grant  of  eighty  cents  per  head 
to  be  augmented  in  proportion  to  the  increase  of  population 
of  the  Island  as  may  be  shown  by  each  subsequent  decen- 
nial Census,  until  the  population  amounts  to  four  hundred 
thousand,  at  which  rate  such  grant  shall  thereafter  remain 
it  being  understood  that  the  next  Census  shall  be  taken  in 
the  year  1881 ; 

That  the  Dominion  Government  shall  assume  and  defray 
all  the  charges  for  the  following  services,  viz.: — 

The  salary  of  the  Lieutenant  Governor ; 

The  salaries  of  the  Judges  of  the  Superior  Court  and 
of  the  District  or  County  Courts  when  established; 

The  charges  in  respect  of  the  Department  of  Customs  ; 

The  Postal  Department ; 

The  protection  of  Fisheries ; 
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The  provision  for  the  Militia; 

The  Lighthouses,  Shipwrecked  Crews,  Quarantine,  anil 
Murine  Hospitals ; 

The  Geological  Survey ; 

The  Penitentiary ; 

Efficient  Steam  Service  for  the  conveyance  of  mails  and 
passengers,  to  lie  established  and  maintained  between  the 
Island  and  the  mainland  of  the  Dominion,  Winter  and 
Summer,  thus  placing  the  Island  in  continuous  communi- 
cation with  the  Intercolonial  Railway  and  the  railway 
system  of  the  Dominion  : 

The  maintenance  of  telegraphic  communication  between 
the  Island  and  the  mainland  of  the  Dominion  ; 

And  such  other  charges  as  may  be  incident  to,  and 
connected  with,  the  services  which  by  the  "  British  North 
America  Act,  18(17."  appertain  to  the  General  Govemmeut. 
and  as  are  or  may  be  allowed  to  the  other  Provinces : 

That  the  railways  under  contract  and  in  course  of  con- 
struction for  the  Govemmeut  of  the  Island,  shall  be  the 
property  of  Canada ; 

That  the  new  building  in  which  are  held  the  Law 
Courts,  Registry  Offing  etc..  shall  be  transferred  to  Canada, 
on  the  payment  of  sixty-nine  thousand  dollars.  The  pur- 
chase to  include  the  land  on  which  the  building  stands,  and 
«  suitable  space  of  ground  in  addition,  for  yard  room,  &c; 

That  the  Steam  Dredge  Boat  in  course  of  construction, 
shall  be  taken  by  the  Dominion,  at  a  cost  not  exceeding 
twenty-two  thousand  dollars; 

That  tiie  Steam  Ferry  Boat  owned  by  the  Govennent 
of  the  Island,  and  used  as  such,  shall  remain  the  property 
of  the  Island  ; 

That  the  population  of  Prince  Edward  Island  having 
been  increased  by  fifteen  thousand  or  upwards  since  the 
year  1861,  the  Island  shall  be  represented  in  the  House  of 
Commons  of  Canada  by  six  Member's;  the  representation 
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to  be  re-adjusted,  from  time  to  time,  under  the  provisions 
of  the  "  British  North  America  Act,  1867  " ; 

That  the  constitution  of  the  Executive  Authority  and 
of  the  Legislature  of  Prince  Edward  Island,  shall,  subject 
to  the  provisions  of  the  "  British  North  America  Act,  1867" 
continue,  as  at  the  time  of  the  Union,  until  altered  under 
the  authority  of  the  said  Act,  and  the  House  of  Assembly 
of  Prince  Edward  Island  existing  at  the  date  of  the  Union 
shall,  unless  sooner  dissolved,  continue  for  the  period  for 
which  it  was  elected ; 

That  the  Provisions  in  the  "British  North  America 
Act,  1867,"  shall,  except  those  parts  thereof  which  are  in 
terms  made,  or  by  reasonable  intendment,  may  be  held  to 
be  especially  applicable  to,  and  only  to  affect  one  and  not 
the  whole  of  the  Provinces  now  composing  the  Dominion, 
and  except  so  far  as  the  same  may  be  varied  by  these  reso- 
lutions, be  applicable  to  Prince  Edward  Island,  in  the 
same  way  and  to  the  same  extent  as  they  apply  to  the  other 
Provinces  of  the  Dominion,  and  as  if  the  Colony  of  Prince 
Edward  Island  had  been  one  of  the  Provinces  originally 
united  by  the  said  Act 

That  the  Union  shall  take  place  on  such  day  as  Her 
Majesty  may  direct  by  Order  in  Council,  on  Addresses  to 
that  effect  from  the  Houses  of  Parliament  of  Canada  and 
of  the  Legislature  of  the  Colony  of  Prince  Edward  Island, 
under  the  one  hundred  and  forty-sixth  section  of  the 
"  British  North  America  Act,  1867,"  and  that  the  Electoral 
Districts  for  which,  the  time  within  which,  and  the  laws 
and  provisions  under  which,  the  first  Election  of  Members 
to  serve  in  the  House  of  Commons  of  Canada  for  such 
Electoral  Districts  shall  be  held,  shall  be  such  as  the  said 
Houses  of  the  Legislature  of  the  said  Colony  of  Prince 
Edward  Island  may  specify  in  their  said  Addresses. 

We,  therefore,  humbly  pray  that  Your  Majesty  will  be 
graciously  pleased,  by  and  with  the  advice  of  Your  Majesty's 
Most  Honourable  Privy  Council,  under  the  provisions  of  the 
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one  hundred  and  forty-sixth  section  of  the  "  British  North 
America  Act,  1867,"  to  admit  Prince  Edward  Island  into 

the  Union  or  Dominion  of  Canada,  on  the  terms  and  condi- 
tions hereinbefore  set  forth, 


(Signed) 


JAMES  COCKBURN. 
Speakei 


House  of  Commons, 

20th  May,  1873. 

A  similar  address  was  voted  by  the  Senate  of  the 
Dominion,  and  by  the  two  Houses  of  the  Prince  Edward 
Inland  Legislatures  the  latter  specifying  the  electoral  dis- 
tricts as  set  out  in  the  Order  in  Council. 
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APPENDIX  I. 

COLONIAL  LAWS  VALIDITY  ACT,  1865. 
28-29  Vic,  Cap.  68,  (Imp.) 

An  Act  to  remove  Doubts  as  to  the  Validity  of  Colonial  Laws. 

[29th  June,  1865. 

Whereas  doubts  have  been  entertained  respecting  the 
validity  of  divers  laws  enacted,  or  purporting  to  be  enacted 
by  the  Legislatures  of  certain  of  Her  Majesty's  Colonies, 
and  respecting  the  powers  of  such  Legislatures ;  and  it  is 
expedient  that  such  doubts  should  be  removed  : 

Be  it  hereby  enacted  by  the  Queen's  Most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  :— 

I.  The  term  "colony"  shall  in  this  Act  include  all  of  Definitions 
Her  Majesty's  Possessions  abroad,  in  which  there  shall  '  Colony- 
exist  a  legislature  as  hereinafter  defined,  except  the  Channel 
Islands,  the  Isle  of  Man,  and  such  territories  as  may  for  the 
time  being  be  vested  in  Her  Majesty,  under  or  by  virtue  of 
any  Act  of  Parliament  for  the  government  of  India ; 

The  terms  "Legislature"  and  "Colonial  Legislature"  "Legislat- 
shall  severally  signify  the  authority  (other  than  the  Imperial  niS  LegUU- 
Parliament  or  Her  Majesty  in  Council),  competent  to  make  tur9"» 
laws  for  any  colony  ; 

The  term  "Representative    Legislature"  shall  signify  "Bepresenta- 
Any  Colonial  Legislature  which  shall  comprise  a  legislator6  ture  *v* 
body  of  which  one-half  are  elected  by  inhabitants  of  the 
colony ; 

The  term  "  Colonial  Law"  shall  include  laws  made  for  "Colonial 

TjA.it  " 

Any  colony,  either  by  such  Legislature  as  aforesaid  or  by 
Her  Majesty  in  Council ; 
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Act  ol  i  ■■■  rl :  ■  -  An  Act  o(  Parliament,  or  any  provision  thereof,  shall,  iu 
SSSstoM-  construing  this  Aot.be  said  to  extend  to  any  colony  when  it 
tend  to  js  made  applicable  to  such  colony  by  the  express  worda  or 

necessary  intendment  of  any  Act  of  Parliament ; 
•Governor";         The  terra  "  Governor  "  shall  mean  the  officer  lawfully 

administering  the  Government  of  any  colony  ; 
"  letters  Fa-         The  terra  "  Letters  Patent "  ahall  mean  letters  patent 
tent."  nnder  the  Great  Seal  of  the  United  Kingdom  of  Great  Art  tain 

and  Ireland. 
Colonial  Law         9«  Any  colonial  law,  which  ia  or  shall  be  repugnant  to 
when  void  f.ir  t|,e  provisions  of  any  Act  of  Parliament  extending  to  the 
colony  to  which  such  law  may  relate,  or  repugnant  to  any 
order  or  regulation  made  nnder  authority  of  auch  Act  of 
Parliament,  or  having  in  the  colony  the  force  or  effect  of 
such   Act,  shall  bo   read   subject   to   such   Act.  order,  or 
regulation,  and  ahall,  to  the  extent  of  such  repugnancy. 
but  not  otherwise,  be  and  remain  absolutely  void  and  in- 
operative. 
Colonial  Law         3-  No  colonial  law  shall  be.  or  be  deemed  to  have  been. 
•Lull  not  void  voj(j  or  imperative  on  tbe  ground  of  repugnancy  to  the  law 
nancy,  of  England,  unless  the  same  shall  be  repugnant  to  the  pro. 

visions  of  some  auch  Act  of  Parliament,  order,  or  regula- 
tion, as  aforeaaid. 
nial  Law         4.  No  colonial  law,  passed  with  the  concurrence  of  or 
buMMteMuj  assented  to  by  the  Governor  of  any  colony,  or  to  be  here- 
with untrue-   after  so  passed  or  assented  to,  shall  be,  or  be  deemed  to 
have  been,  void  or  inoperative  by  reason  only  of  any  in- 
structiona  with  reference  to  snob  law,  or  the  subject  thereof, 
which  may  have  been  given  to  inch  Governor,  by  or  on 
behalf  of  Her  Majesty,  by  any  instrument  other  than  the. 
letters  patent  or  instrument  authorizing  suoh  Governor  to- 
oonour  in  passing  or  to  assent  to  laws  for  the  peace,  order, 
and  good  government  of  such  colony,  even  though  nob  in- 
structions may  be  referred  to  in  such  letters  patent,  or  last  - 
mentioned  instrument. 
Colonial  Leg-         3.  Every  colonial  Legislature  shall  have,  and  be  deemed 
eitabUsh  'Sc^  at  all  timea  to  have  had,  full  power  within  its  jurisdiction 
Courts  of  law.  to  establish  courts  of  judicature,  and  to  abolish  and  re- 
constitute the  lame,  and  to  alter  the  constitution  thereof. 
and  to  make  provision   for  the   administration  of  justice 
Represents-     therein ;  and  every  representative  Legislature  shall,  in  re- 
tureinayid-     spect  to  the  colony  under  its  jurisdiction,  have,  and  be 
ter  Constltu-    deemed  at  all  times  to  have  had,  fnll  power  to  make  laws 
respecting  the  constitution,  powers,  and  procedure  of  auch 
Legislature;    provided    that    such   laws   ahall  have   been 
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passed  in  such  manner  and  form  as  may  from  time  to  time 
be  required,  by  any  Aot  of  Parliament,  letters  patent,  Order 
in  Council,  or  colonial  law  for  the  time  being  in  force  in 
the  colony. 

6*  The  certificate  of  the  olerkor  other  proper  officer  of  a  Certified  co- 
legislative  body  in  any  colony  to  the  effect  that  the  docu-  Decadence 
ment  to  which  it  is  attached  is  a  true  copy  of  any  colonial  *****  they  are 
law  assented  to  by  the  Governor  of  such  colony,  or  of  any  sed. 
bill  reserved  for  the  signification  of  Her  Majesty's  pleasure 
by  the  said  Governor,  shall  be  prima  facie  evidence  that  the 
document  so  certified  is  a  true  copy  of  such  law  or  bill,  and, 
as  the  case  may  be,  that  such  law  has  been  duly  and 
properly  passed  and  assented  to,  or  that  such  bill  has  been 
■duly  and  properly  passed  and  presented  to  the  Governor ; 
and    any    proclamation,  purporting  to    be   published  by  to  be  evi***011 
authority  of  the  Governor,  in  any  newspaper  in  the  colony  dence  of  as- 
to  which  such  law  or  bill  shall  relate,  and  signifying  Her  Allowance.  *" 
Majesty's  disallowance  of  any  such  colonial  law,  or  Her 
Majesty's  assent  to  any  such  reserved  bill  as  aforesaid, 
shall  be  prima  facie  evidence  of  such  disallowance  or  assent. 

And  whereas  doubts  are  entertained  respecting  the  vali- 
dity of  certain  Acts  enacted,  or  reputed  to  be  enacted,  by 
the  Legislature  of  South  Australia :  Be  it  further  enacted 
as  follows : 

7*  All  laws  or  reputed  laws  enacted  or  purporting  to  Certain  Acts 
have  been  enacted  by  the  said  Legislature,  or  by  persons  or  £{  g^th^u*? 
bodies  of  persons  for  the  time  being  acting  as  such  Legis-  traRa  t°  b® 
lature,  which  have  received  the  assent  of  Her  Majesty  in 
'Council,  or  which  have  received  the  assent  of  the  Governor 
of  the  said  Colony  in  the  name  and  on  behalf  of  Her 
Majesty,  shall  be  and  be  deemed  to  have  been  Valid  and 
effectual  from  the  date  of  such  assent  for  all  purposes  what- 
ever;   provided  that  nothing   herein  contained  shall  be 
deemed  to  give  effect  to  any  law  or  reputed  law  which  has 
been  disallowed  by  Her  Majesty,  or  has  expired,  or  has  been 
lawfully  repealed,  or  to  prevent  the  lawful  disallowance  or 
repeal  of  any  faw. 
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DRAFT  OF  LETTERS-PATENT  [PASSED  UNDER 
THE  GREAT  SEAL  OF  THE  UNITED  KINGDOM. 

CmuHtiamg  (lie  00a  of  Govtrnor-Gtneral  of  the   LXmiinioH    .,f 


Victoiua,  by  Hie  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 

and  Ireland.  Queen.  Defender  of  the  Faith,  Empress  of  India  ; 

To  all  to  whom  these  Presents  shall  ooine,  Greeting: 

Whebbab  Wb  diii,  by  certain  Letters Patent  under  the  Great  Seal  of 
Our  United  Kingdom  of  Great  Britain  and  Ireland,  bearing  date  at 
Westminster  the  Twenty -second  day  of  May,  1872,  in  the  Thirty-flftu 
Year  of  Oar  Reign,  const i tale  and  appoint  Our  Right  Trusty  and  Right 
Well-beloved  Cousin  and  Councillor,  Frederick  Temple,  Earl  of  Dufferin, 
Knight  of  Our  Most  Illustrious  Order  of  Saint  Patrick,  Knight  Com- 
mander of  Oar  Most  Honorable  Order  of  the  Bath  (now  Knight  Grand 
Cross  of  Our  Most  Distinguished  Order  of  Saint  Michael  and  Saint 
George),  to  be  Our  Governor -General  in  and  over  Onr  Dominion  of 
Canada  for  and  during  Onr  will  and  pleasure : 

And  whereas  by  the  12th  section  of  "The  British  North  America  Act, 
1867,"  certain  powers,  authorities,  and  functions  were  declared  to  be 

vested  in  the  Governor-General : 

And  whereas  We  are  desiroas  of  making  effectual  and  permanent 
provision  for  the  office  of  Governor -General  in  and  over  Onr  said 
Dominion  of  Canada,  without  making  new  Letters-Patent  on  each  demise 
of  the  said  Office  : 

Now  know  ye  that  We  have  revoked  and  determined,  and  by  these 
presents  do  revoke  and  determine,  the  said  recited  Letters- Patent  of 
the  Twenty  second  day  of  May,  1872,  and  every  clause,  article  and  thing 
therein  contained: 

And  further  know  ye  that  We,  of  our  special  grace,  certain  know- 
ledge,  and   mere   motion,   have   thought  fit  to  constitute,  order,   and 
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declare,  and  do  by  these  presents  constitute,  order,  and  declare  that 
thore  shall  be  a  Governor-Genera]  (hereinafter  called  Our  said  Gover- 
nor.General)  in  and  over  Our  Dominion  of  Canada  (lie  re  in  after  called 
Out  said  Dominion;,  and  that  the  person  who  shull  fill  the  said 
Office  of  the  Governor-General  shall  be  from  time  to  time  appointed 
hy  Commission  under  oar  Sign -M  annul  and  Signet.  And  we  do  hereby 
authorize  and  command  Our  said  Governor -General  to  do  and  execute, 
in  due  manner,  all  things  that  shall  belong  to  his  said  command,  and  to 
the  trust  We  have  reposed  in  him,  according  to  the  several  powers  and 
M  granted  or  appointed  him  by  virtue  of  "  The  British  North 
America  Act,  lH67,"aud  of  these  present  Letters- Patent,  and  of  such  Com- 
mission as  may  be  issued  lo  him  uiidei  Our  Sign -Manual  and  Signet, 
and  according  to  such  Instructions  as  may  from  time  to  time  be  given  to 
him.  under  Our  Sign-Manual  and  Signet,  or  by  Our  Order  in  Our  Privy 
Council,  or  by  us  through  one  of  Our  Principal  Secretaries  of  State,  and 
lo  such  Laws  ns  are  or  shall  hereafter  be  in  force  in  Our  said  Dominion. 

41.  And  We  do  hereby  authorize  and  empower  Our  said  Governor  - 
(...■nt nil  ii>  keep  and  use  the  Great  Seal  of  Our  aaid  Dominion  for  sealing 
■ill  things  whatsoever  that  shall  pass  the  said  Great  BmJ 

III.  And  We  do  furtner  authorize  and  empower  Our  said  Governor- 
General  to  constitute  aud  appoint,  in  Our  name  and  on  Our  behalf,  all 
aach  Judges.  Commissioners,  Justices  of  the  Peace,  and  other  necessary 
Officers  and  Ministers  of  Our  said  Dominion,  as  may  be  lawfully  con- 
stituted or  nppointed  hy  Vb. 

IV.  And  We  do  further  authorize  and  empower  Our  said  Governor- 
General,  so  far  as  we  lawfully  may,  upon  sufficient  cause  to  him  appear- 
ing, to  remove  from  his  office,  or  to  suspend  from  the  exercise  of  the 
same,  any  person  exercising  any  office  within  Our  said  Dominion,  under 
or  hy  virtue  of  any  Commission  or  Warrant  granted,  or  which  may  be 
granted,  by  Us  in  Our  name  or  nuder  Our  anthority. 

V.  And  We  do  further  authorise  and  empower  Our  said  Governor- 
General  lo  exercise  all  powers  lawfully  bdongtflfl  la  I-  in  l— Jjlilll  of  the 

summoning,  proroguing,  or  dissolving   the  Parliament  of  Our  said  Do- 


VI.  And  whereas  by  -The  British  North  America  Act.  1067,"  it  i^ 
amongst  other  things  enacted,  that  it  shall  be  lawful  for  Us,  if  We  think 
fit,  to  authorize  the  Governor.  Genera  I  of  Our  Dominion  of  Canada  to 
appoint  any  person  or  persons,  to  !«■  Ins  1  ii.'pitty  or 

Deputies  within  any  part  or  parts  of  Our  said  Dominion,  and  in  that 
M  exorcise,  during  the  pleasure  of  Our  said  Governor-General. 
•  m-li  of  the  powers,  authorities,  and  functions  of  Our  said  Q 
General  as  he  may  deem  it  necessary  or  expedient  to  assign  to  suoh 
Deputy  or  Deputies,  subject  to  any  limitations  or  directions  from  time  to 
:    Mod  or  given  by  Us:   Now  We  do  hereby  authorize  and  em- 
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power  Our  said  Governor-General,  subject  to  such  limitations  ml  direc- 
tiona  B3  aforesaid,  to  appoint  any  person  or  persons,  jointly  or  severally. 
ti>  be  his  Deputy  or  Deputies  within  any  part  or  parte  of  Onr  sni  i 
Dominiou  of  Canada,  and  in  that  capacity  to  ejercise.  during  his  pleasure. 
such  of  liia  powers,  f  unctions,  and  authorities  as  he  may  deem  it  neces- 
sary or  expedient  to  assign  to  him  or  them ;  Provided  always,  that  the 
appointment  of  such  a  Deputy  or  Deputies  shall  not  affect  the  exercise 
of  any  such  power,  authority  or  function  by  Our  said  Governor- General 

VII.  And  We  do  hereby  declare  Our  pleasure  to  be  that,  in  the  evenl 
of  the  death,  incapacity,  removal,  or  absence  of  Our  said  Governor 
General  out  of  Our  said  Dominion,  all  and  every  the  powers  ami 
uiit-lioritiots  herein  granted  to  him  shall,  until  our  further  pleasure  is 
signified  therein,  be  vested  in  such  person  as  may  be  appointed  by  U» 
under  our  Sinn -Manual  and  Signet  to  be  Our  Lieutenant-Governor  of 
Our  said  Dominion  ;  or  if  there  shall  be  no  such  I. ieiitennnt  Governor  in 
Our  said  Dominion,  then  in  such  person  or  persons  as  may  be  appointed 
by  Ds  under  our  Sign-Manual  and  Signet  to  administer  the  Government 
of  the  same  ;  and  in  case  there  shall  be  no  person  or  persons  within  Our 
euid  Dominiou  so  appointed  by  I's.  then  in  the  Senior  Officer  for  tbe  time 
being  in  command  of  our  regular  troops  in  our  said  Dominion;  Pro- 
vided that  no  such  powers  or  authorities  shall  vest  in  such  Lieutenant 
Governor,  or  such  other  person  or  persons,  until  he  or  they  shall  bavi- 
tnken  the  Oaths  appointed  to  be  taken  by  the  Governor-General  of  Our 
said  Dominion,  and  in  the  manner  provided  by  the  Instructions  accom- 
panying these  Onr  Letters -Patent. 

VIII.  And  We  do  hereby  require  and  command  all  Our  Officers  and 
Ministers,  Civil  and  Military,  and  all  other  the  inhabitants  of  Our  said 
Dominiou,  to  be  obedient,  aiding  and  assisting  unto  our  said  Governor- 
General,  or,  in  the  event  of  bis  death,  incapacity,  or  absence,  to  such 
person  or  persons  as  may,  from  time  to  time,  under  the  provisions  of 
these,  Oar  Letters- Patent,  administer  the  Government  of  Our  said 
Dominion. 

IX.  And  We  do  hereby  reserve  to  Ourselves,  Our  heirs  and  successors, 
full  power  and  authority  from  time  to  time  to  revoke,  alter  or  amend 
these  Our  Letters-Patent  as  to  Us  or  them  shall  seem  meet. 

X.  And  We  do  further  direct  and  enjoin  that  these  Our  Letters-Patent 
shall  be  read  and  proclaimed  at  such  place  or  places  as  Onr  said  Gov- 
ernor-General shall  think  tit  within  Our  said  Dominion  of  Canada. 

In  Witness  whereof  We  have  caused  these  our  Letters  to  be  made 
Patent.  Witness  Ourself  at  Westminster,  the  Fifth  day  of  October,  in 
the  Forty-second  Year  of  Our  Reign. 

By  Warrant  under  the  Queen's  Sign-Manual. 

C.  BOMIIXY. 
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DRAFT  OF  INSTRUCTIONS 

Passed  under  the  Eoyal  Sign-Manual  and  Signet  to  the  Governor- 
General  of  the  Dominion  of  Canada. 

Dated  5th  October,  1878. 
VICTORIA  R. 

Instructions  to  Oar  Governor-General  in  and  over  Our  Dominion  of 
Canada,  or,  in  his  absence,  to  Our  Lieutenant-Governor  or  the  Officer 
for  the  time  being  administering  the  Government  of  Our  said 
Dominion. 

Given  at  our  Court  at  Balmoral,  this  Fifth  day  of  October,  1878,  in 
the  Forty-second  year  of  Our  Reign. 

Whereas  by  certain  Letters -Patent  bearing  even  date  herewith,  We 
have  constituted,  ordered,  and  declared  that  there  shall  be  a  Governor- 
General  (hereinafter  called  Our  said  Governor-General)  in  and  over  Our 
Dominion  of  Canada  (hereinafter  called  Our  said  Dominion),  and  We 
have  thereby  authorized  and  commanded  Our  said  Governor-General  to 
do  and  execute  in  due  manner  all  things  that  shall  belong  to  his  said 
command,  and  to  the  trust  We  have  reposed  in  him,  according  to  the 
several  powers  and  authorities  granted  or  appointed  him  by  virtue  of  the 
said  Letters-Patent*  and  of  such  Commission  as  may  be  issued  to  him 
under  Our  Sign-Manual  and  Signet,  and  according  to  such  Instructions 
as  may  from  time  to  time  be  given  to  him,  under  Our  Sign-Manual  and 
Signet,  or  by  Our  Order  in  Our  Privy  Council,  or  by  Us  through  One  of 
Our  Principal  Secretaries  of  State,  and  to  such  Laws  as  are  or  shall 
hereafter  be  in  force  in  Our  said  Dominion : 

Now,  therefore,  We  do,  by  these,  Our  Instructions,  under  Our  Sign- 
Manual  and  Signet,  declare  Our  pleasure  to  be  that  Our  said  Governor- 
General  for  the  time  being  shall,  with  all  due  solemnity,  cause  Our 
Commission,  under  Our  Sign-Manual  and  Signet,  appointing  Our  said 
Governor-General  for  the  time  being,  to  be  read  and  published  in  the 
presence  of  the  Chief  Justice  for  the  time  being,  or  other  Judge  of  the 
Supreme  Court  of  Our  said  Dominion,  and  of  the  members  of  the  Privy 
Council  in  Our  said  Dominion : 
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And  We  do  further  declare  Our  pleasure  to  be  that  Our  mid  Governor- 
General,  and  every  other  Officer  appointed  to  administer  the  Government 
of  Our  said  Dominion,  shall  take  the  Oath  of  Allegiance  in  the  form 
provided  by  an  Act  passed  in  the  Kessinn  holden  in  the  thirty-first  and 
thirty -second  year*  'if  Our  Iteijiti  intituled  ;  "  ,-\n  Act  to  Amend  the  Law 
relating  to  Promissory  Oaths  :"  »nd  likewise  I  hat  lie  or  they  shall  take  the 
usual  Oath  for  the  due  client  ion  of  the  IJflice  of  Our  Govern  or -General  in 
and  over  Our  a* id  Dominion,  and  for  the  due  and  impartial  administration 
of  justice  ;  which  Oaths  the  said  Chief  J  rut  ice  for  the  time  being,  of  Our 
said  Dominion,  or,  in  his  absence,  or  in  the  event  of  his  being  otherwise 
incapacitated,  any  Judge  of  Hie  Supreme  Court  of  Our  said  Dominion 
shall,  and  he  is  hereby  required  to  tender  and  administer  unto  him  or 

II.  And  We  do  authorize  ami  require  Our  said  Governor-General 
from  time  to  time,  by  himself  or  by  any  other  person  to  be  authorized  h\ 
him  in  that  behalf,  to  administer  to  all  and  to  every  persons  or  person 
as  he  shall  think  fit.  who  shall  hold  any  office  or  place  of  trust  or  profit 
in  Our  said  Dominion,  the  said  Oath  of  Allegiance,  together  with  such 
other  Oath  or  Oaths  as  may  from  time  to  time,  be  prcncrilied  by  mn 
Laws  or  Statutes  in  that  behalf  made  and  provided. 

III.  And  We  do  require  Our  said  Governor  General  to  communicate 
forthwith  to  the  Privy  Council  for  Our  said  Dominion  those  Our  Instruc- 
tions, and  likewise  all  such  ol  Iters  from  time  to  time  as  be  shall  find  con- 
venient for  Our  service  to  be  imparted  to  them. 

IV.  Our  aaid  Govern  or- General  is  to  take  care  that  all  lawn  assented 
to  by  him  iu  Our  name,  or  reserved  for  the  signification  of  Oar  pleasure 
thereon,  shall,  when  transmitted  by  him,  be  fairly  abstracted  in  the- 
margins,  and  be  accompanied,  in  such  cases  as  may  seem  to  him  neces- 
sary, with  such  explanatory  observations  as  may  be  required  to  exhibit, 
the  reasons  and  occasions  for  proposing  such  Laws;  and  he  shall  also 
transmit  fair  copies  of  the  Journals  and  Minntea  of  the  proceedings  of 
the  Parliament  of  Our  said  Dominion,  which  he  is  to  require  from  the 
clerks,  or  other  proper  officers  in  that  behalf,  of  the  said  Parliament. 

V.  And  We  do  further  authorize  and  empower  Our  said  Governor* 
General,  as  he  shall  Bee  occasion,  in  Our  name  and  on  Our  behalf,  when 
any  crime  has  been  committed  for  which  the  offender  may  be  tried 
within  Our  said  Dominion,  to  grant  a  pardon  to  any  accomplice  not  being 
the  actual  perpetrator  of  such  crime,  who  shall  give  such  information  as 
shall  lead  to  the  conviction  of  the  principal  offender;  and  further, to  grant 
to  any  offender  convicted  of  any  crime  in  any  Court,  or  before  any  Judge, 
Justice,  or  Magistrate,  within  Our  said  Dominion,  a  pardon,  either  free 
or  subject  to  lawful  conditions,  or  any  respite  of  the  execution  of  the 
sentence  of  any  such  offender,  for  such  period  as  to  Our  said  Governor- 
General  may  seem  fit,  and  to  remit  any  fines,  penalties,  or  forfeitures 
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which  may  become  due  and  payable  to  Us.  Provided  always,  that  Oar 
said  Governor-General  shall  not  in  any  case,  except  where  the  offence  has 
been  of  a  political  nature,  make  it  a  condition  of  any  pardon  or  re- 
mission of  sentence  that  the  offender  shall  be  banished  from  or  shall 
absent  himself  from  Oar  said  Dominion.  And  We  do  hereby  direct  and 
enjoin  that  Oar  said  Governor-General  shall  not  pardon  or  reprieve  any 
sach  offender  without  first  receiving  in  capital  cases  the  advice  of  the 
Privy  Council  for  Oar  said  Dominion,  and  in  other  cases  the  advice  of 
one,  at  least,  of  his  Ministers ;  and  in  any  case  in  which  snch  pardon  or 
reprieve  might  directly  affect  the  interests  of  Our  Empire,  or  of  any 
country  or  place  beyond  the  jurisdiction  of  the  Government  of  Oar  said 
Dominion,  Oar  said  Governor- General  shall,  before  deciding  as  to  either 
pardon  or  reprieve,  take  those  interests  specially  into  his  own  personal 
consideration  in  conjunction  with  sach  advice  as  aforesaid. 

VI.  And  whereas  great  prejudice  may  happen  to  Oar  service  and  to* 
the  security  of  Oar  said  Dominion  by  the  absence  of  Onr  said  Governor- 
General,  he  shall  not,  npon  any  pretence  whatever,  quit  Oar  said 
Dominion  without  having  first  obtained  leave  from  Us  for  so  doing  under 
Oar  Sign-Manual  and  Signet,  or  through  one  of  Our  Principal  Secretaries. 

of  State. 

V.R. 


APPENDIX  IV. 
QUEBEC  CONFERENCE  RESOLUTIONS,  1864. 

1.  The  best  interests  nud  present  ami  future  prosperity  of  British 
North  America  will  be  promoted  "by  a  federal  union,  ander  the  Crown  of 
Groat  Britain,  provided  such  union  can  be  effected  on  principles  jnat  to 
the  several  ProvincoB. 

2.  In  the  feoVration  of  the  British  North  American  Proviucea,  the 
system  of  Government  best  adapted  under  existing  circumstances  to  pro- 
1'i.t  tlie diversified  interests in  the  several  Provinces, and  secure  efficiency, 
harmony  and  permanency  in  the  working  of  the  union,  would  be  ft  general 
(.ioverument,  charged  with  matters  of  common  interest  to  the  whole 
country  ;  and  Local  Governments  for  each  of  the  Canadaa,  and  for  the 
Provinces  of  Neva  Boot  is,  New  Brunswick,  and  Prince  Edward  Island, 
charged  with  the  control  of  local  matters  in  their  respective  sections ; 
provision  being  made  for  the  admission  into  the  nnion,  on  eqnitable 
tonne,  of  Newfoundland,  the  North-West  Territory,  British  Colombia, 
and  Vancouver.  ' 

3.  In  framing  a  constitution  for  the  general  Government,  the  Confer- 
ence, with  a  view  to  the  perpetuation  of  oar  connection  with  the  mother 
country,  and  to  the  promotion  of  the  beat  interests  of  the  people  of  these 
Provinces,  desire  to  follow  the  model  of  the  British  constitution  so  far 
aa  our  circumstances  will  permit. 

4.  The  Executive  authority  or  government  shall  be  vested  in  the 
Sovereign  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  be 
administered  according  to  the  well- understood  principles  of  the  British 
constitution,  by  the  Sovereign  personally,  or  by  the  representative  of  the 
Sovereign  duly  authorized. 


6.  There    shall    be   a  General   Legislature   or   Parliament   for   the 
federated  Provinces,  composed  of  a  Legislative  Council  and  a  House  of 


7.  For  the  purpose  of  forming  the  Legislative  Council,  the  federated 
Provinces  shall  be  considered  as  consisting  of  three  divisions:  1st,  Upper 
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Canada,  2nd,  Lower  Canada,  3rd,  Nova  Scotia,  New  Brunswick,  and 
Prince  Edward  Island;  each  division  with  an  equal  rep  resell  tat  ion  in 
the  Legislative  Council. 

H.  rpper  Canada  shall  be  represented  in  the  Legislative  Council  by 
24  members,  Lower  Canada  by  21  members,  and  the  three  maritime 
Provinces  by  24  members,  of  which  Nova  Scotia  shall  have  10,  New 
Brunswick  10,  and  Prince  Edward  Island  4  members. 

9.  The  Colony  of  Newfoundland  shall  be  entitled  to  enter  the  pro- 
posed union,  with  a  representation  in  the  Legislative  Council  of  4 
member*. 

10.  The  North-West  Territory,  British  Columbia  and  Vancouver 
shall  be  admitted  into  .the  Qnion  on  such  terms  and  conditions  as  the 
Parliament  of  the  federated  Provinces  shall  deem  equitable,  and  as  shall 
receive  the  assent  of  Her  Majesty ;  and,  in  the  case  of  the  Province  of 
British  Columbia  or  Vancouver,  as  shall  be  agreed  to  By  the  Legislature 
of  such  Province. 

11.  The  members  of  the  Legislative  Counc  il  shall  be  appointed  by  the 
Crown  under  the  great  seal  of  the  general  government,  and  shall  hold 
office  during  life:  if  any  Legislative  Councillor  shall,  for  two  consecutive 
sessions  of  Parliament,  fail  to  give  hie  attendance  in  the  said  Council, 
his  seat  shall  thereby  become  vacant. 

12.  The  members  of  the  Legislative  Council  shall  be  British  subjects 
by  birth  or  naturalization,  of  the  full  age  of  thirty  years,  shall  possess  a, 
continuous  real  property  qualification  of  four  thousand  dollars  over  and 
above  all  Incumbrances,  and  shall  be  and  continue  worth  that  sum  over 
and  above  their  debts  and  liabilities,  bnt  in  the  cose  of  Newfoundland 
and  Prince  Edward  Island  the  property  may  be  either  real  or  personal. 

13.  If  any  question  shall  arise  as  to  the  qualification  of  a  Legislative 
Councillor,  the  same  shall  be  determined  by  tbe  Council. 

14.  The  first  selection  of  the  members  of  the  Legislative  Council  shall 
be  made,  except  as  regards  Prince  Edward  Island,  from  the  Legislative 
Councils  of  the  various  Provinces,  so  far  as  a  sufficient  number  be 
found  qualified  and  willing  to  serve;  such  members  shall  be  appointed 
by  the  Crown  at  the  reoornmendation  of  the  general  executive  Govern- 
merit,  upon  the  nomination  of  the  respective  local  Governments,  and  in 
■ash  nomination  due  regard  shall  be  had  to  the  claims  of  the  members  of 
the  Legislative  Council  of  the  opposition  in  each  Province,  so  that  all 
political  parties  maj  as  nearly  as  possible  be  fairly  represented. 

15.  The  Speaker  of  the  Legislative  Council  (unless  otherwise  provided 
by  Parliament)  shall  be  appointed  by  the  Crown  from  among  the  mem 
b*mof  tha  Legislative  Council,  and  shall  hold  office  during  pleasure,  and 
•ball  only  be  entitled  to  a  casting  vote  on  an  equality  of  votes. 
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16.  Bach  of  tlie  twenty-four  Legislative  Councillors  representing 
Lower  Canada  in  the  Legislative  Council  of  the  general  Legislature. 
shall  be  appointed  to  represent  one  of  the  twenty  four  electoral  divisions 
mentioned  in  Schedule  A  of  chapter  first  of  the  Consolidated  Statutes  of 
Canada,  and  such  Councillor  shall  reside  or  possess  his  qualification  in 
the  division  he  is  appointed  to  represent. 

17.  The  basis  of  representation  in  the  House  of  Commons  aha]]  be 
population,  as  determined  by  the  official  census  every  ten  years  ;  and  the 
number  of  members  at  first  shall  be  194,  distributed  as  follows  :— 

Upper  Canada    82 

Lover  Canada 05 

Nova  Scotia 19 

New  Brunswick 15 

Newfoundland    8 

Prince  Edward  Island 5 

18.  Until  the  official  census  of  1871  has  been  made  np,  there  shall  be 
no  change  in  the  number  of  representatives  from  the  several  sections. 

19.  Immediately  after  the  completion  of  the  census  of  1871.  and  Im- 
mediately after  every  decennial  census  thereafter,  the  representation 
from  each  section  in  the  House  at  Commons  shall  be  readjusted  on  the 
basis  of  population. 

20.  For  the  purpose  of  such  re- adjust  mentis,  Lower  Canada  shall 
always  be  assigned  sixty-five  members,  and  each  of  the  other  aectionB 
shall  at  each  re-adjustment  receive,  for  the  ten  years  then  next  succeed- 
ing, the  number  of  members  to  which  it  will  be  entitled  on  the  same 
ratio  of  representation  to  population  as  Lower  Canada  will  enjoy  accord- 
ing to  the  census  last  taken  by  having  sixty-five  members. 

21.  Mo  redaction  shall  be  made  in  the  number  of  members  returned 
by  any  section,  unless  its  population  shall  have  decreased,  relatively  to 
the  population  of  the  whole  Union,  to  the  extent  of  five  per  centum. 

22.  In  computing  at  each  decennial  period  the  number  of  members 
to  which  each  section  is  entitled,  no  fractional  parts  shall  be  considered, 
unless  when  exceeding  one-half  the  number  entitling  to  a  member,  in 

which  case  a  member  shall  be  given  for  each  such  fractional  part. 

23.  The  Legislature  of  each  Province  shall  divide  such  Province  into 
the  proper  number  of  constituencies,  and  define  the  boundaries  of  each 
of  them. 

24.  The  local  Legislature  of  each  Province  may,  from  time  to  time, 
alter  the  electoral  districts  for  the  purposes  of  representation  in  such 
local  Legislature,  and  distribute"  the  representatives  to  which  the  Prov- 
ince is  entitled  in  such  local  Legislature,  in  any  manner  such  Legislature 
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25.  The  n amber  of  members  may  at  any  time  be  increased  by  the 
general  Parliament, — regard  being  had  to  the  proportionate  rights  then 
existing. 

36.  Until  provisions  are  made  by  the  General  Parliament,  all  the  laws 
which,  at  the  date  of  the  proclamation  constituting  the  Union,  are  in 
force  in  the  Provinces  respectively,  relating  to  the  qualification  and  dis- 
qualification of  any  person  to  be  elected,  or  to  sit  or  vote  as  a  member 
of  the  Assembly  in  the  said  Provinces  respectively ;  and  relating  to  the 
-qualification  or  disqualification  of  voters  and  to  the  oaths  to  be  taken 
by  voters,  and  to  returning  officers  and  their  powers  and  duties,— and 
relating  to  the  proceedings  at  elections,  and  to  the  period  during  which 
such  elections  may  be  continued, — and  relating  to  the  trial  of  controverted 
elections,  and  the  proceedings  incident  thereto, — and  relating  to  the 
vacating  of  seats  of  members,  and  to  the  issuing  and  execution  of  new 
writs,  in  case  of  any  seat  being  vacated  otherwise  than  by  a  dissolution, 
— shall  respectively  apply  to  elections  of  members  to  Serve  in  the  House 
of  Commons,  for  places  situate  in  those  Provinces  respectively. 

27.  Every  House  of  Commons  shall  continue  for  five  years  from  the 
day  of  the  return  of  the  writs  choosing  the  same,  and  no  longer ;  subject, 
nevertheless,  to  be  sooner  prorogued  or  dissolved  by  the  Governor. 

28.  There  shall  be  a  session  of  the  general  Parliament  once,  at  least, 
in  every  year,  so  that  a  period  of  twelve  calendar  months  shall  not  inter- 
vene between  the  last  sitting  of  the  general  Parliament  in  one  session, 
and  the  first  sitting  thereof  in  the  next  session. 

29.  The  general  Parliament  shall  have  power  to  make  laws  for  the 
peace,  welfare,  and  good  government  of  the  federated  provinces  (saving 
the  sovereignty  of  England),  and  especially  laws  respecting  the  following 
subjects : — 

(1)  The  public  debt  and  property. 

(2)  The  regulation  of  trade  and  commerce. 

(3)  The  imposition  or  regulation  of  duties  of  customs  on  imports  and 

exports,—  except  on  exports  of  timber,  logs,  masts,  spars,  deals 
and  sawn  lumber  from  New  Brunswick,  and  of  coal  and  other 
minerals  from  Nova  Scotia. 

(4)  The  imposition  or  regulation  of  excise  duties. 

(5)  The  raising  of  money  by  all  or  any  other  modes  or  systems  of 

taxation. 

(6)  The  borrowing  of  money  on  the  publio  credit. 

•(7)  Postal  service. 

(8)  Lines  of  steam  or  other  ships,  railways,  canals  and  other  works, 
connecting  any  two  or  more  of  the  Provinces  together  or  ex- 
tending beyond  the  limits  of  any  Province. 
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(9)  Lines  of  steamships  between  the  federated  provinces  And  c 
countries. 

{10)  Telegraphic  communication  and  the  incorporation  of  telegraphic 
companies.^ 

(11)  All  such  works  its  shall,  although  lying  wholly  within  any  Pro- 

vince be  specially  declared  by  the  Acts  authorizing  them  U 
for  the  general  advantage. 

(12)  The  census. 

(13)  Militia— military  and  naval  service  and  defence. 
(U)  Beacons,  buoys  and  light  houses. 
(IS)  Navigation  and  shipping, 
(in)  Quarantine. 

(IT)  Sea-ooast  and  island  fisheries. 
(Ifl)  Ferries  between  any  province  and  a  foreign  country,  or  b 

any  two  provinces. 

(19)  Currency  and  coinage. 

(20)  Banking— incorporation  of  banks,  and  the  iasuo  of  paper  money . 

(21)  Savings  banks. 

(22)  Weights  and  measures. 

(23)  Bills  of  exchange  and  promissory  notes. 

(24)  Interest. 

(25)  Legal  tender. 

(26)  Bankruptcy  and  insolvency. 

(27)  Patents  of  invention  and  discovery. 

(28)  Copyrights. 

(29)  Indians  and  lands  reserved  for  the  Indians. 

(30)  Naturalization  and  aliens. 

(31)  Marriage  and  divorce. 

(32)  The  criminal  law,  excepting  the  constitution  of  courts  of  criminal 

jurisdiction,  but  including  the  procedure  in  criminal  matters. 

(33)  Rendering  uniform  all  or  any  of  the  laws  relative  to  property  and 

civil  rights  in  Upper  Canada,  Nova  Scotia,  New  Brunswick, 
Newfoundland,  and  Prince  Edward  Island,  and  rendering 
uniform  the  procedure  of  all  or  any  of  the  courts  in  these  Pro- 
vinces ;  bnt  any  statute  for  this  purpose  shall  have  no  force  or 
authority  in  any  Province  until  sanctioned  by  the  Legislature 
thereof. 


(35)  Immigration. 

(36)  Agriculture. 
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{37)  And  generally  respecting  all  matters  of  a  general  character,  not 
specially  and  exclusively  reserved  for  the  local  Governments 
and  Legislatures. 

30.  The  general  Government  and  Parliament  shall  have  all  powers 
necessary  or  proper  for  performing  the  obligations  of  the  federated  Pro- 
vinces, as  part  of  the  British  Empire,  to  foreign  countries  arising  under 
treaties  between  Great  Britain  and  such  countries. 

31.  The  general  Parliament  may  also,  from  time  to  time,  establish 
additional  courts,  and  the  general  Government  may  appoint  judges  and 
officers  thereof,  when  the  same  shall  appear  necessary  or  for  the  publio 
■advantage,  in  order  to  the  due  execution  of  the  laws  of  Parliament. 

32.  All  courts,  judges  and  officers  of  the  several  Provinces  shall  aid, 
assist  and  obey  the  general  Government  in  the  exercise  of  its  rights  and 
power  a,  and  for  such  purposes  shall  be  held  to  be  courts,  judges  and 
officers  of  the  general  Government. 

33.  The  general  Government  shall  appoint  and  pay  the  judges  of  the 
•Superior  Courts  in  each  Province,  and  of  the  County  Courts  in  Upper 
Canada,  and  Parliament  shall  fix  their  salaries. 

34.  Until  the  consolidation  of  the  laws  of  Upper  Canada,  New  Bruns- 
wick, Nova  Scotia,  Newfoundland  and  Prince  Edward  Island,  the 
judges  of  these  Provinces  appointed  by  the  general  Government  shall  be 
selected  from  their  respective  bars. 

35.  The  judges  of  the  courts  of  Lower  Canada  shall  be  selected  from 
the  bar  of  Lower  Canada. 

36.  The  judges  of  the  Court  of  Admiralty  now  receiving  salaries 
shall  be  paid  by  the  general  Government. 

37.  The  judges  of  the  Superior  Courts  shall  hold  their  offices  during 
-good  behaviour,  and  shall  be  removable  only  on  the  address  of  both 
Houses  of  Parliament. 

LOCAL  GOVERNMENT. 

38.  For  each  of  the  Provinces  there  shall  be  an  executive  officer, 
-styled  the  Lieutenant-Governor,  who  shall  be  appointed  by  the  Governor- 
General  in  Council,  under  the  Great  Seal  of  the  federated  Provinces, 
during  pleasure ;  such  pleasure  not  to  be  exercised  before  the  expiration 
of  the  first  five  years,  except  for  cause ;  such  cause  to  be  communicated 
in  writing  to  the  Lieutenant-Governor  immediately  after  the  exercise  of 
the  pleasure  as  aforesaid,  and  also  by  message  to  both  Houses  of  Parlia- 
ment, within  the  first  week  of  the  first  session  afterwards. 

39.  The  Lieutenant-Governor  of  each  Province  shall  be  paid  by  the 
.general  Government. 

Can.  Con. — 41 
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10.  In  undertakini!  to  pay  the  salaries  of  the  Lieutenant- Gov  er 
the  Conference  dues  not  desiro  tu  prejudice  the  claim  of  Primw  Edward 
Island  upon  the  Imperial  Government  for  the  amount  now  paid  for  II 
Bdlary  of  the  Li'.'utuiinut- Governor  thereof. 

41.  The  local  Giivc-rrmient  and  Legislature  of  each  Province  shall  h 
constructed  iu  such  manner  as  the  existing  Legislature  of  sued  I'li.i  inc 
"bull  provide. 

-  shall  have  power  to  niter  or  amend   tlieir 


43.  The  t<>cal  Legislatures  shall  havn  power  to  make  laws  re*|>c'.'tijiy 
the  follow  ini;  subjects  ; — 

(!)  Direct  taxation,  atid  in  New  Brunswick  the  imposition  of  dtilie* 
an  the  export  of  timber,  logs,  roasts,  spans,  deals  and  sawn 
lumbar ;  and  in  Rent  Hcotta,  on  coals  and  other  minerals. 

(2)  Borrowing  money  on  Hie  credit  of  (he  Province. 

(3)  The  establishment  and  'enure  of  local  offices,  and  the  appoint 

ruont  and  payment  of  local  officers, 
(i)  Agriculture, 
(5)   Immigration. 
(01  Education:  saving  the  rights  and  privileges  which  tbe  Protestant 

denominational  schools,  at  the  time  when  the  union  goes  into 
operation. 

(7)  The  sale  and  management  "of  public  lands  excepting  lands  belong- 

ing to  the  general  Government. 

(8)  Sea-coast  and  inland  fisheries. 

(9)  Tbe  establishment,  maintenance  and  management  of   peniten- 

tiaries, and  of  public  and  reformatory  prisons. 

(10)  The  establishment,  maintenance  and  management  of  hospitals,     ' 

asylums,  charities  and  eleemosynary  institutions. 

(11)  Municipal  institutions. 

(12)  Shop,  saloon,  tavern,  auctioneer  and  other  licenses. 

(13)  Local  works, 

(14J  The  incorporation  of  private  or  local  companies,  except  such  as 
relate  to  matters  assigned  to  the  general  Parliament. 

(15|  Property  and  civil  rights,  excepting  those  portions  thereof 
assigned  to  the  general  Parliament. 

(16)  Indicting  punishment  by  fine,  penalties,  imprisonment  or  other- 
wise, for  tbe  breach  of  laws  passed  in  relation  to  any  subject 
within  their  jurisdiction. 
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(17)  The  administration  of  justice,  includingjthe  constitution,  main- 

tenance jand  organization  of  the  courts, — both  of  civil  and 
criminal  jurisdiction,  and  including  also  the  procedure  in  civil 
matters. 

(18)  And  generally  all   matters  "of  a  private  or  local  nature,  not 

assigned  to  the  general  Parliament. 

44.  The  power  of  respiting,  reprieving,  and  pardoning  prisoners  con- 
victed of  crimes,  and  of  commuting  and  remitting  of  sentences  in  whole  or 
in  part  which  belongs  of  right  to  the  Crown,  shall  be  administered  by 
the  Lieutenant-Governor  of  each  Province  in  Council,  subject  to  any  in- 
structions he  may,  from  time  to  time,  receive  from  the  general  Govern- 
ment, and  subject  to  any  provisions  that  may  be  made  in  this  behalf  by 
the  general  Parliament. 

MISCELLANEOUS. 

45.  In  regard  to  all  subjects  over  which  jurisdiction  belongs  to  both 
the  general  and  local  Legislatures,  the  laws  of  the  general  Parliament 
shall  control  and  supersede  those  made  by  the  local  Legislature,  and  the 
latter  shall  be  void  so  far  as  they  are  repugnant  to  or  inconsistent  with, 
the  former. 

46.  Both  the  English  and  French  languages  may  be  employed  in  the 
general  Parliament  and  in  its  proceedings,  and  in  the  local  Legislature  of 
Lower  Canada,  and  also  in  the  Federal  courts,  and^n  the  courts  of 
Lower  Canada. 

47.  No  lands  or  property  belonging  to  the  general  or  local  Govern- 
ments shall  be  liable  to  taxation. 

48.  All  bills  for  appropriating  any  part  of  the  public  revenue,  or  for 
imposing  any  new  tax  or  impost,  shall  originate  in  the  House  of  Com- 
mons or  House  of  Assembly,  as  the  case  may  be. 

49.  The  House  of  Commons  or  House  of  Assembly  shall  not  originate 
or  pass  any  vote,  resolution,  address  or  bill  for  the  appropriation  of  any 
part  of  the  public  revenue,  or  of  any  tax  or  impost  to  any  purpose,  not 
first  recommended  by  message  of  the  Governor- General  or  the  Lieuten- 
ant-Governor, as  the  case  may  be,  during  the  session  in  which  such  vote, 
resolution,  address  or  bill  is  passed. 

50.  Any  bill  of  the  general  Parliament  may  be  reserved  in  the  usual 
manner  for  Her  Majesty's  assent,  and  any  bill  of  the  local  Legislatures 
may,  in  like  manner,  be  reserved  for  the  consideration  of  the  Governor- 
General. 

51.  Any  bill  passed  by  the  general  Parliament  shall  be  subject  to  dis- 
allowance by  Her  Majesty  within  two  years,  as  in  the  case  of  bills  passed 
by  the  Legislatures  of  the  said  Provinces  hitherto ;  and,  in  like  manner,. 
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any  bill  passed  by  a  local  Legislature  shall  be  subject  to  disallowance  by 
the  Governor -Gen  era!  within  one  year  after  the  pacing  thereof. 

52.  The  seat   of   Government   of   the  federated  Provinces   shall    be 
Ottawa,  sulijt'Lt  In  tin-  Ituynl  prerogative. 

53.  Subject  loiiny  future  action  of  the  respective  local  Governments, 
the  aeat  of  the  local  Government  in  Upper  Canada  stmll  be  Toronto :  of 
Lower  Canada,  Quebec  j  and  the  Heats  of  the  local  Gove 
other  Provinces  shall  be  as  at  present. 


54.  All  stocks,  cash,  bankers'  balances  and  securities  for  money  be- 
longing to  each  Province  at  the  time  of  the  Union,  except  as  hereinafter 
mentioned,  shall  belong  to  the  general  Government. 

56.  The  following  public  works  and  property  of  each  Province  shall 
fceloug  to  the  general  Government,  to  wit  :— 

(1)  Canals. 

(2)  Pnblic  harbours. 

(3)  Light  houses  and  piers. 

(4)  Stesmhoats,  dredges  and  public  vessels. 

(5)  River  and  lake  improvements. 

16)  Railway  and  railway  stocks,  mortgages  and  other  debts  due  by 
railway  companies. 

(7)  Military  roads. 

(8)  Custom  houses,  post  offices  and  other  pnblic  buildings,  except 

such  as  may  be  set  aside  by  the  general  Government  for  the  use 
of  the  local  Legislatures  and  Governments. 

(9)  Property  transferred  by  the  Imperial  Government  and  known  as 

ordnance  property. 
(10)  Armories,  drill  sheds,  military  clothing  and  monitions  of  war ; 

111}  Lands  set  apurt  for  public  purposes. 

56.  All  lands,  mines,  minerals  and  royalties  vested  in  Her  Majesty  in 
the  Provinces  of  Up^er  Canada,  Lower  Canada,  Nova  Scotia,  New 
Brunswick  and  Prince  Edward  Island,  for  the  use  of  such  Provinces, 
shall  belong  to  the  local  Government  of  the  territory  in  which  the  same 
are  so  situate;  subject  to  any  trusts  that  may  eiist  in  respect  to  any 
of  such  lands  or  to  any  interest  of  other  persons  in  respect  of  the  same. 

57.  All  sums  due  from  purchasers  or  lessees  of  such  lands,  mines  or 
minerals  at  the  time  of  the  Union,  shall  also  belong  to  the  local  Govern- 
ments. 


i  all  the  debts  and  liabilities 


58,  All  assets  connected  with  such  portions  o(  the  public  debt  of  any 
Province  us  are  assumed  by  the  local  Governments  shall  alio  belong 
10  those  Governments  respectively. 

69,  'Die  several  Provinces  shall  retain  all  other  public  property 
therein,  subject  to  tho  right  of  the  general  Government  to  assume  any 
lands  or  public  property  required  for  forti  it  cations  or  the  defence  of  the 

oumtrv, 

*M10.  The  general  Government  ahull  a 
of  each  Province. 

61.  The  debt  of  Canada,  not  specially  assumed  by  Upper  and  Lower 
Canada  respectively,  shall  not  exceed,  at  the  time  of  the  Onion,  S62.500,. 
000^  Nova  Scotia  shall  enter  the  Union  with  a  debt  not  exceeding 
SW, 000,000  ;  and  New  Brunswick  with  a,  debt  not  exceeding  S7, 000,000. 

US.  In  case  Nova  Scotia  or  New  Brunswick  do  not  incur  UabOlttM 
beyond  those  for  which  their  Governments  are  now  bonnd,  and  which 
shall  make  their  debts  at  the  date  ol  onion  less  than  $8,000,000  and 
S7.0U0.000  respectively,  they  shall  lie  entitled  to  interest  at  five  per  cent, 
on  the  amount  not  so  inenrred.  in  like  manner  as  is  hereinafter  pro- 
vided for  Newfoundland  and  Prince  Edward  Island ;  the  foregoing 
resolution  being  in  no  respect  intended  to  limit  the  powers  given  to  the 
respective  Governments  of  those  Provinces,  by  Legislative  authority, 
but  only  to  limit  the  maximum  amount  of  charge  to  be  assumed  by  the 
general  Government,  provided  always,  that  the  powers  so  conferred  by  the 
respective  Legislatures  shall  be  exercised  within  live  years  from  ibis 
date,  or  the  same  shall  then  lapse. 

ft.  Newfoundland  and  Prince  Edward  Island,  not  having  incurred 
debts  equal  to  those  of  the  other  Provinces,  shall  be  entitled  to  receive, 
by  half-yearly  payments,  In  advance,  from  the  (icucra!  Government,  the 
interest  at  five  per  cent,  on  the  difference  between  the  actual  amount  of 
their  respective  debts  at  the  time  of  the  Union,  uiui  the  average  amount 
of  indebtedness  per  head'of  the  population  ot  Canada,  Nova  Scotia  and 
New  Brunswick. 

64.  In  consideration  of  the  truster  to  the  general  Parliament  uf  the 
powers  of  taxation,  an  annual  grant  in  aid  of  each  Province  shall  be 
inmle,  equal  to  eighty  rents  per  head  of  the  jiopulaliuh,  as  MUfeUalMd  l>y 
the  census  of  1861  ;  the  population  of  Newfoundland  being  estimated  at 
130,000.  Such  aid  shall  be  in  full  settlement  of  all  future  demands  upon 
the  general  Government  for  local  purposes,  and  shall  be  paid  half-yearly, 
in  advance  to  each  Province. 

65.  The  position  of  New  Brunswick  being  audi  us  tu  eutml  lnrLe  mi- 

■ -J urge*,  npon  ber  local  revenues,  it  is  agreed  tlmt  tot  the   (■•■rind 
of  ten  years,  from  the  time  when  the  Union  takes  effect,  an  additional 
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allowance  of  803,000  per  annnm   shall  be   madu   I"  that  £ 

that  so  long  as  the  liability  of  that  Province  remains  under  »7,0O0,O(Mt,  n 

deduction  equal  to  the  interest  of  such  deficiency  shall  be  made  from  the 

863,000. 

lift.  In  ton  side  ration  of  the  surrender  to  the  general  Government,  br 
Newfoundland,  of  all  its  rights  in  mines  and  minerals,  and  of  all  the  un- 
grsnted  am]  iiiuuc-i;iii.it  land!  of  the  Crown,  it  is  agreed  that  the  sum  of 
SloO,l>00  shall  each  year  be  paid  to  that  Province,  by  semi-annual  pa>  - 
meats ;  provided  thill  Unit  Colony  "hall  retain  the  ri.^ht  of  opening,  con 
strncting  and  controlling  roads  and  bridges  through  any  of  the  said 
lauds,  snbJL-ct  to  any  laws  which  tin'  general  Parliament  may  pass  i 
respect  of  the  same. 

07.  All  engagements  that  may,  before  theUnion.be  entered  into  willi 
the  imperial  Government  for  the  defence  of  the  country,  shall  be  assumed 
by  the  general  Government. 

Ii8.  The  general  Government  shall  secure,  without  delay,  the  Com- 
pletion of  the  I  n  (frcoliiFii.il  I'd  i  hi  u}  iron  i  Hi  vie  re  dii  I, cup.  through  New 
Brunswick,  to  Truro  in  Nova  Scotia. 

09.  The  oon  hi  hi  ii  in  il.ii  hi-,  with  the  North -Western  Territory,  and  the 
improvements  required  for  the  development  of  the  trade  of  the  great  west 
with  the  seaboard,  are  regarded  by  this  conference  as  subjects  of  the 
highest  importance  to  the  federated  Provinces,  and  shall  be  prosecuted 
at  the  earlie-t  imusibk-  period  tlin  t  the  *tate  of  the  firm  net  *  will  permit. 

70.  The  sanction  of  the  Imperial  and  local  Parliaments  shall  be 
sought  for  the  union  of  the  Provinces,  on  the  principles  adopted  by  the 
Conference. 


andn 

72.  The  proceedings  of  the  Conference  shall  be  authenticated  by  the 
signatures  of  the  delegates,  and  submitted  by  each  delegation  to  its  own 
Government ;  and  the  Chairman  is  authorized  to  submit  a  copy  to  the 
Governor-General  for  transmission  to  the  Secretary  of  State  for  the 
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(Note. — On  pp.  204  and  205,  we  have  placed  side  by  side,  for  con- 
venience of  reference  and  comparison,  sections  91  and  92  of 
the  B.  N.  A.  Act,  containing  an  enumeration  of  the  various 
subjects  committed  to  the  parliament  of  Canada  and  the 
provincial  legislatures,  respectively.  By  reference  to  the 
head  lines  adopted  throughout  chapter  XII.  any  given  sub- 
section of  section  91  or  92  can  be  quickly  found.) 


A. 

ADMINISTRATION  OF  JUSTICK— ,S>*  Judicial  System 

ADMINISTRATOR— 

of  Dominion  government,  in  absence,  etc.,  of  Governor- General,  258- 

(see  Letters  Patent  in  Appendix) 
of  Provincial  government  in  absence,  etc.,  of  Lieut.-Governor,  321 
(See  Deputy.)' 

ADMISSION  OF  OTHER  COLONIES  OF  B.  N.  A.,  545-6 
(See  Part  IV.) 

AGRICULTURE.  512 

ALIENS — See  Naturalization  and  Aliens 

APPOINTMENT  TO  OFFICE— 

powers  of  Governor- General  in  relation  to,  165,  166-8 
federal  officers — See  Offices  and  Officers 
provincial    "     —         "  •• 

(See  also  the  various  offices.) 

APPROPRIATION  AND  TAX  BILLS— 
must  originate  in  Commons,  298 
on  recommendation  of  Crown,  298 
provincial  legislatures,  341 


e§o 
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APPROPRIATION,  POWER  OF- 

iln  porta  nee  of,  in  securing  respvinaible  government.  35,  37 

results  of  colonial  system,  37 

concession  of,  to  pre-C'ijifederi'tion  provinces,  3'.'i,  40.  356.  525 

''  tcnure-of-office  "  question  thereby  solved,  38.  10,  435 

of  parliament  of  Canada  over  Coiib.  Rev.  Fund,  G17 

of  provincial  krisliilures  over  provincial,  521 


ASSEMBLY'S.  EARLY— See  Phe-Coni 

ABSENT  TO  BILL6- 

of  Parliament  of  Canada.  147,  2' 
of  provincial  legislatures,  311 
contrary  to  instructions,  148 
(See  Colonial  Laws  Vulcoit 

ATTORNEY.  GENERAL- 

priiition  of  provincial,  311,  40*3 


PRovmcse 


U.  N.  A.  ACT.  1*157— See  pp.  211-546 

limitation  of  preamble  to  '•  general  "  government  only,  3,  842 

Diesy's  criticism  of,  3,  173 

constructive  clauses  compared  with  "  Constitutional  Acts  "  for  other 

colonies  — same  typo,  52,  54 
scheme  of,  could  not   have  been  effected,  oieept  by  Act  of  Parlia- 
ment, 24-2 
truly  federal,  43,  4?,  215, 123 
Division  of  the  Field — See  chapter  X. 

for  legiflUtiv?  purposes,  lists  di vision  for  exemtive,  199 

body  of  pre-eiistmg  laws  divided,  200,  110,  535 

exhaustive,  201,  345 

line  of  division  enforced  by  courts,  11,  193,  202 

principles  enunciated  in  earlier  decisions  of  Supreme  Court,  206 

rejected  by  Privy  Council,  207 
certain  general  in  les  dismissed,  210,  BIO 

sections  91  and  02  to  be  read  together,  210 

other  Imperial  Acts  in  pari  in,itcria,  212,  357.  lul 

till'.-  nature  id  enaetiiiciit  tj  In'  considered,  212 

possibility  of  pouer  ln-iiin  iilniscd.  no  reason  for  denying  its 

existence.  313,  :«6.  434 
subjects  in  one  aspect  mm  fall  within  section  ill,  in  another 

within  section  92  ;  213,  407,  481-5 
concurrent  powers,  211  -Set  ComcMMM  Poht.lis. 
presumption  for  validity,  21 
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B.  N.  A.  ACT,  1867— Continued. 

Quebec  Resolutions — how  far  to  be  utilized,  219 
United  States  decisions — how  far  useful,  220 
(See  Pre-Confederation  Provinces,  Provincial  Constitutions, 
Parliament  of  Canada,  etc.,  etc.) 

BAGEHOT— 

on  the  fusion  of  legislative  and  executive  departments  in  England,  15 
on  the  House  of  Lords,  268 

BICAMERAL  FORM  OF  LEGISLATURE,  326 

(See  Senate) 

BILLS — See  Assent  to  Bills,  Reserved  Bills 

BREWERS— Sec  Liquor  Traffic 

BRITISH  CONSTITUTION—  * 

compared  with  that  of  United  States,  5,  et  seq. 
federal  idea,  in  Imperial  aspect  of,  5,  8,  250 
upheld  by  "  Conventions/'  7 
common  to  both  United  States  and,  12 
supremacy  of  law         "  •*        "  12,  14 

44  literary  theory  "  of  division  of  power  Jn,  14,  29 

Bagehot  combats,  15 
embodied  in  United  States  system,  17 
executive  responsibility  to  parliament  the  essential  feature  of,  16 

in  Canada,  22 
difference,  in  this  respect  in  United  States  system,  12,  20 

(See  Cabinet,  Division  of  Power,  Conventions  of  the  Constitu- 
tion, Federalism,  Rule  of  Law,  etc.) 

BRITISH  COLONY— See  Colony 

• 

BRITISH  COLUMBIA— 

order  in  Council  admitting  to  Union.  604 
provincial  constitution,  612,  614, 
English  law  in — See  England,  Law  of 

BRITISH  GOVERNMENT— See  Imperial  Executive  Authority 

BRITISH  LAW— See  England 

BRITISH  PARLIAMENT— See  Imperial  Parliament 


C. 

CABINET— 

in  England,  15 

connects  legislative  and  executive  departments,  15,  334 

United  States  system,  12,  20 
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general  view,  1 
truly  federal,  43,  47,  245,  423 
similar  in  principle  to  that  of  ^United  Kingdom 
{See  B.  N.  A.  Act) 

CANADA  (Old)— 

severed  by  B.  N.  A.  Act,  247 
argument  founded  on  clauses  relating  to,  46 
legislative  power  of  parliament  of,  60,  et  $eq. 
statutory    powers    of    governors,  etc.,  vested    in    both    Gov* 
General  and  Lieut. -Governors  of  Ontario  and  Quebec,  256, 
(See  Pre-Confederation  Provinces) 

CAPE  BRETON,  27 

CAPITALS — See  Seats  of  Government 

CENSUS,  248 

CHINESE — See  Naturalization  and  Aliens 


COLONY— 

federalism  in  colonial  system,  5,  8,  250 

prirnd  facie  British  statutes  not  operative  in,  7,  57, 185 

(See  Colonial  Laws  Validity  Act) 
comparison  of  Constitutional  Acts  for  the  colonies,  52,  54 
results  of  our  status  as  a,  Part  II.,  54,  et  *eq. 
legislative  power  in  a — See  Colonial  Legislative  Power 

COLONIAL  LAWS  VALIDITY  ACT,  1865— (28  A  29  Vic.  c.  63 
Act  in  Appendix) 
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COLONIAL  LEGISLATIVE  POWER— 

supreme  within  limits  of  subjects  and  area,  177,  et  seq.,  194 

principle  applicable  to  both  Dominion  and  Provincial  legisla- 
tures, 181-3,  194,  201-2,  324 
of  parliament  of  Canada  over  N.  W.  Territories,  183,  347,  554-5 
subject  to  sovereignty  of  England,  183-5,  192,  245 
limitations  in  respect  of  subject-matter,  7,  74 

military  matters,  378-9 

navigation,  381 

copyright,  403 

aliens,  406 
territorial  limits,  185,  et  seq. 

Canadian  authorities,  188 

a  question  of  jurisdiction,  193 

for  the  determination  of  courts  of  law,  11,  193,  202 
division  of  the  field  in  Canada— See  B.  N.  A.  Act 
in  reference  to  "  prerogatives  " — See  Prerogatives 

{See  Parliament  of  Canada,  Provincial  Legislatures) 

COLONIAL  SYSTEM— See  Prb-Confederation  Provinces,  Taxation 

COMMONS— See  House  of  Commons 

COMPANY— 

power  of  parliament  of  Canada  in  reference  to  incorporation   of, 
353,  449 

(See  Notes  to  B.  N.  A.  Act,  s.  92,  m.  10  and  11) 
Dominion,  how  far  subject  to  provincial  law,  853,  453,  et  seq.,  464 

CONCURRENT  POWERS— 

question  discussed,  2U-7,  467,  480,  484 

in  relation  to  insolvency  legislation,  216,  392 
liquor  traffic,  216 
banks,  etc.,  215 
bills  of  lading,  375 
agriculture  and  immigration,  512 

CONTINUATION  OF  LAWS,  ETC.,   EXISTING  AT  UNION.  2U0. 
584,  558— See  B.  N.  A.  Act 

CONVENTIONS  OF  THE  CONSTITUTION— 
federalism  in  colonial  system,  upheld  by,  7 
in  relation  to  legislation  by  Imperial  parliament  for  Canada,  6* 

executive  responsibility  to  parliament  of  United  King- 
dom, 16 
same  principle  in  pre-Coofederaied  prorinoea.  41 

applies  to  Dominion  esamtine.  41. 330 
and  to  provincial  execsfcm.  51. 
bow  far  based  on  legal  sanction.  16  *n» 


COURTS  OF  LAW— 

enforcement  by,   of  legal   limitations    upor 


both    legislative   and 


11. 2: 
legal     limitations     upon    Imperial     exscutiM 

authority,  11 
legal    limitations     upon     colonial     lej>ishiliv< 
authority,  11.  U)3,  202 
international  enmity  as  recognized  by,  221-5 
jurisdiction  of,  territorially  and  otherwise.  225 
(Set  JtTniciiL  System  or  Cakada) 
CRIMINAL  LAW,  407,  418— 

meaning  of  term  in  Canadian  jurisprudence  limited.  I0.S,  17*,  ■■'    .- 
common  law  primes  assigned  to  DuiTiinion  parliament,  410 
pro  Con  federation  laws,  how  divided,  410 
"procedure,"  2:15,  415 

difficult  to  distinguish  from  "  organization,"  416-8.  4fi8 
constitution  of  courts.  488 

(Set  Pxttt  Laws  of  PuaviNcea,  JmiicuL  System) 
CROWN  - 

ot  Enslaud.  succession  to,  244 

power  ii f  Iii]|p'.tiii1  parliament  over,  131,244 
colonial  legislature  no  power  over,  181,  245 
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DENOMINATIONAL  SCHOOLS— See  Separate  Schools 
DEPUTY  GOVERNOR-GENERAL,  258 
Lieut. -Governor,  power  to  appoint,  321 
DICEY  (Prof.  A.  V.|— 

his  criticism  of  B.  N.  A.  Act,  3 
on  the  supremacy  of  parliament,  16 
power  of  disallowance,  172 
position  of  Colonial  legislatures,  174  (>i) 


n  feder 


i,  175 


e  B.  N.  , 


nited  to,  431 


DIRECT  TAXATION- 

Wh&tiB?  425,  el  tiq. 

provincial  powers  of 

(S^Lices-skh.) 

DISALLOWANCE— 

of  Acts  of  parliament  of  Canada,  146,  el  seq. 
"  conventional  "  limits.  146,  174 
provisions  of  B.  N.  A.  Aot,  147-9,  29!1 
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DISALLOWANCE-  Continued. 

of  Acts  of  provincial  legislatures,  171,  342 

after  lapse  of  year,  nothing  but  Imp.  Act  can  affect,  «'M.'I 
responsibility  for,  to  Parliament  23 

power  of,  not    intended   to  obviate   necessity   for   resort    to 
courts,  172,  812.  397 
no  bearing  on  question  of  validity,  ih. 

DIVISION  OF  POWER— 

between  legislative  and  executive  departments,  14,  el  *e<j. 
"  literary  theory ''  as  to,  in  England,  14,  20 
Bagehoton,  15 

embodied  in  United  States  system.  17 
carried  out  in  early  government  of  colonics,  31 
(See  British  Constitution,  Unitkd  Htatkh  Const iti:i  ion) 
under  a  federal  system 

expression  criticized,  21,  45, 51,  257 

DIVISION  OF  THE  FIELD-fchapter  IX.) 
in  Canada 

(See  B.  N.  A.  Act,  Parliament  of  Canai>a,  Phovin*  in.  Lkohila- 

TURKS. 

DROIT  ADMINISTRATIS  - 
in  France  and  Switzerland,  14 

DOMINION  EXECUTIVE-24S.  et  *eH 

responsibility  to  parliament  for  disallowance  of  provincial  Aet«f  23 
appointment  and  removal  of  Lieat. -Governor*  -  .S>*  Liect  .-GovKfcsrofc 
relation?  to  Lkut. -Governors.  307-8,  300,  320 

*S*e  Cabinet.  GovEMsot-GESEiuL.  Pwvt  Coc*cil  ro*  C***U/*j 


E. 

EDUCATION— 4*>.  <<  *"/ 

ELECTIONS— 

pre-*'onf**Ier*t:on  Uw*  **  Vj.  trjz.ti^z*d.  3£4-  £5*.  *I> 
to  Hoate  of  CozRaaor-*.  %•&.  "ft\ 

pwtr  of  I»as:r  i'>&  pkrI-A.<=itn:  v.  >i£rrfc:fca»-  n*&K.*£ia.  **> 

roCer*  at-  #?£ 

ri<fc*  to  vote.  i,-x  &  s.-i^2  runs  ^.aiin.  £.  S  A.  Ats.  &  H   *-*. 
14  .  ifc«~7 


INDEX. 


*,  trial  of,  288 

a  of  justice."  387 


ELECTIONS— Contfitueti. 

controverted  nlmlti|lll 

not  part  of  "  the  ftdm 

transferred  to  eoarts,  288-290 

not  subjoct  to  review  in  P.  C,  369 
to  provincial  assemblies,  S85 

voters,  286 

controverted  elections,  289 
to  inqnicip^l  councils,  445 

oontrovertfl  ele-ctiiniH,  provincial  legislature  may  If 
145 

EMPLOYERS'  LIABILITY  ACTS- 

power  of  pi'iviin.iiii  I.  ^itlalure  to  pass.  876 


o  provinces,  75-128 
N.  W.  Territories,  flSO-a 
Manitoba,  507-H01 
British  Columbia,  616-8 
operative  only  in  nbtfi.-nn;  of  Cnmidiiin  k*yislivtion,  77 
Nova  Scotia  decisions,  77-92 

statutes  creating  charge  in  favor  of  Crown,  78 

in  curtailment  of  prerogative,  87 
how  colonial  legislation  affects  the  question,  88 
certain  shituU-i  n.-ciiniiKtil  without  ■j'ltHtion,  *.I0 
Statute  of  Uses,  bat  not  of  Enrolment,  90 
M«ens  Chart*,  90 
Statute  of  Staples,  90 
Partition  Acts  of  Henry  VIII.,  90 
Fraadolent  Conveyances,  90 
review  of,  91 
New  Brunswick  decisions,  92-91 

Statute  of  Uses  and  Enrolment,  H 


other  si 


i,  93 


,  94 


Ontario,  94-128 

English  Imv  introduced  by  ( 'riiin.  tian  Enactment,  I 
difference  between  "  civil  "  and  "  criminal  "  law,  9 
certain  Acts  recognized  without  question,  97 
statutes  ai  to  apprentices,  98 

review,   100 
certiorari,  100 

Mortmain  Acts.  101,  el  ie-j. 
Morriii kg  Acts,  1  Ifi 
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ENGLAND,  LAW  OF— Continued. 

Acts  of  local  application  in  Eng.  not  introduced,  120 
criminal  laws,  122,  et  teq. 

general  review  of  Ontario  cases,  126 
as  to  prerogatives,  189 

(See  Table  of  Imperial  Statutes) 

ESCHEATS,  528 

EVIDENCE— 

taking  of,  for  use  before  foreign  courts,  346 

powers  of  Dominion  and  provincial  legislatures,  474-5 

"  EXCLUSIVE  "— 

term  in  section  91  B.  N.  A.  Act,  not  intended  as  a  renunciation  by 
Imperial  parliament  of  its  legislative  supremacy,  67.  370 
refers  to  relations  between  Dominion  and  provinces,  67,  350, 379 
(See  Imperial  Parliament) 

EXECUTIVE  AUTHORITY— 

subordinate  to  legislature,  12,  46, 137, 144 
and  legislative,  co-extensive,  t'6.,  199,  302,  437 

contention  to  the  contrary  noticed,  45,  301 
limitations  upon,  enforced  by  courts,  11,  202 
in  provinces,  45,  49-51,  301 

(See  Lieut. -Governor) 
unity  of,  throughout  the  Empire,  249,  303 
in  Canada  vested  in  the  Queen,  248 
in  reference  to  our  judicial  system,  anomalous  position  of,  470 

(See  Imperial  Executive  Authority,  Dominion  Executive) 

EXECUTIVE  COUNCIL— 
Ontario  and  Quebec,  310 
Nova  Scotia  and  New  Brunswick,  313 
North-West  Territories,  568 
Manitoba,  591 
British  Columbia,  612,  614 
Prince  Edward  Island,  623 
liability  of  members  of,  312 

EXECUTIVE  RESPONSIBILITY— 

to  electorate  through  parliament,  the  British  principle,  16 
"  *'  "  Canadian        "      22 

"  directly,  the  United  States  prinoiple,  17 

lack  of,  to  congress,  of  United  States  executive,  18 
growth  of  principles,  of  in  pre-confederated  provinces,  29-40 
Can,  Con.— 42 
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EXECUTIVE  RESPONSIBILITY-Costfiwftt. 

secured  by  conoeaqion  of  control  of  revenue,  3S,  40,  35C,  63 

statutes  relating  to,  40 
"  ten ure -of -office,"  despatches,  etc.,  40,  41 

{See  Apphopbiation,  British  Constitution-, Cabinet,  Cokvkk- 


FACTOBY  ACTS- 

power  of  provincial  legislator 


o  pass,  S75 


FEDERALISM— 

common  to  both  British  and  United  States  systems,  12 
in  British  Imperial  system,  5,  et  leq. 

rests  on  "  conventions,"  7,  10,  260 

growth  of,  8 
in  United  States  system,  the  basis,  8,  43. 

upheld  by  law,  7 
in  Canadian  system,  the  basis,  43,  47,  345,  281,  433 

involves  continuation  of  parties  toftrtttti,  47,  241,  423 


■;  Um 


IM<) 


opinion  may  vary  as  to  position  of  dividing  line,  44 
full  governmental  power  necessary  for  each  division,  45-6 
(See  B.  N.  A.  Act) 

FEDERAL  OFFICERS— v.-  Offices  am.  Office™ 

FEDERAL  COURTS— &<  Jn.i.w.  System 

FINANCIAL  ARRANGEMENTS,  5UI,  . 

FRANCE  - 

tlroit  inlmiiiUlratif  in,  14 

FRANCHISE— S, 
FREE  TRADE- 


q„  630,  591,  607,  O'.O 


1-::.k 


i 
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G. 

GAME  LAWS— 

power  of  a  provincial  legMa&BJM  to  pass,  414,  480,  488 

GOVERNOR-GENERAL— chapter  YHL 

powers  of,  defined  and  limited  by  commission,  150 
no  immunity  from  being  impleaded,  162,  162 
in  English  courts,  152-5,  160 
in  courts  of  his  colony,  155,  162 
civilly,  155-9 
criminally,  160-2 
letters  patient  constituting  office,  162,  et  teq.  (tee  Appendix) 
powers  im  relation  to  appointments  to  office,  165-6 

parliament,  165-168 
.  pardon,  166 
disallowance  of  provincial  Aots,  342 
(See  Disallowance) 
dual  position  of,  250 
Acts  under  advice  of  Dominion  cabinet  in  matters  committed  to 

parliament  of  Canada,  250 
powers  in  relation  to  Lieutenant-Governors,  251,  308,  320 
not  sole  representative  of  the  Queen  in  Canada,  254-5  (tee  Lieute- 
nant-Governor) 
invested  with  all  statutory  powers  of  governors,  etc.,  in  pre  con- 
federated provinces,  bo  far  as  exerciseable  in  federal  govern- 
ment, 48,  256,  315 
power  of  Dominion  parliament  to  alter,  etc.,  257 
salary  of,  517 

(See  Administrator,  Deputy,  Prerogatives) 

GREAT  BRITAIN — See    British    Constitution,    England,    Imperial 

Parliament 


H. 


HARBOURS,  530 


HOUSE  OF  COMMONS  OF  CANADA— 
constitution  of,  282-300 
membership,  282 

representation  of  provinces  in,  28*2,  294 
redistribution,  294 
electoral  districts  in  each  province,  297 
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HOUSE  OF  COMMONS  OF  CANADA— Cow  K'niW. 

elections—         See  Elections 

speaker,  21)1—  SrnjKElt 

quorum,  283—         Qcoecm 

voting,  293—  Votino 

duration  of,  3113 

cannot  be  altered  by  Dominion  parliament,  293 
money  votes  must  originate  in,  998— See   ArpnorniAnoN  i 

(See  P-tBLustENi  or  C-AKaoa) 

HOUSE  OF  LORDS— 
(unction a  of,  258 

compared  with  United  States  senate,  25S 
senate  of  Canada,  2nS-371 
(S«  Bsxitb) 


IMMIGRATION,  51:3 

IMPERIAL  EXECUTIVE  ADTHOHITY- 
ii.  relation  to  Canada,  limited.  11.  1II-S,  253 

disallowance  of  Dominion  legislation,  145-9,  171 
(See  pBEiiOGATrvEs) 

IMPERIAL  PARLIAMENT— 

its  dual  n&tnre.  7,  55 

legislates,  primd  facie,  for  United  Kingdom  only.  7,  186 
Acts  of,  do  not  priMd  facie  extend  to  colonies,  7,  185 
no  legal  limits  to  legislative  power  of.  11,  55,  18l> — Set   Exclusive 
"  conventional  "  limits  as  to  colonies.  7-9,  00,  71 

(See  Colonial  LEGisuTrvi  Powitn) 
colonial  legislature  cannot  affect  Acts  of,  of  express  application  to 

colony,  (iO,  et  seq. 
repeal  of  Act  by.  repeals  in  colony,  69,  (( itq. 
general  legislation  by,  how  far  introduced  into  Canada — Sec  Exo- 

distiuction  between,  and  Acta  of  express  application,  5H.  ?.i 

when  do  Acts  of,  extend  to  a  colony— See  Colonial  Laws  Validity 
Act 


(See  PiiKiioii.Mivi:-!.  Pmvn.tiiKs) 
IMPERIAL  STATUTES- See  Em. 
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IMPLIED  POWERS,  9,  221,  348— 

doctrine  of,  how  far  applicable  in  Canada,  348-9 

IMPRISONMENT  FOR  DEBT,  394,  476 

INDIGENT  DEBTORS,  396,  476— See  Bankruptcy  and  Insolvency, 
B.N.  A.  Act,  s.  91,8-8.21 


J. 

JUDGES— 

appointment  of*  etc.,  512,  et  seq. — See  Judicial  System 

JUDICIAL  SY8TEM  OF  CANADA-S*?  also  Courts 

Canadian  Courts,  at  times,  practically  administer  foreign  law,  224-5 
courts  enforce  observance  of  dividing  line  between  Dominion  Par- 
liament and  provincial  legislatures,  172,  223,  342 
federal  courts  administer  provincial  law,  and  vice  versd,  227,  230 

power  of  Dominion  parliament  to  establish,  229,  230, 

384,  514 
jurisdiction  determined  by  line  of  division  between 
Dominion  parliament  and  provincial  legislatures, 
229,  515 
provincial  courts  no  power  to  supervise,  240 
provincial  courts,  pre-Confederatiou,  continued,  227-9 

jurisdiction  of,  does  not  depend  on  line  of  division 
between  Dominion  parliament  and  provincial 
legislatures,  230,  238,  470 
power  of  provincial  legislature  to  establish  new, 

238,  470 
power  of  provincial  legislature  to  appoint  judicial 
officers,  238-9,  470-1 
territorial  jurisdiction  of  courts,  225,  et  »eq. 

vice-  admiralty  courts,  227 

duties  may  be  imposed  on  courts,  etc.,  in  Canada  by  authority  other 
than  that  which  created  the  court,  230 
by  Dominion  parliament  on  vice-admiralty  courts,  231,  384 

on  provincial  courts,  232 
by  provincial  legislature  on  federal  judges,  232-4 
scheme  of  B.  N.  A.  Act  illogical,  234,  468,  515 
procedure — an  essential  part  of  certain  legislation,  235-7 

maritime  law,  236 
patent  law,  402 
insolvency  law,  237 
election  law,  237-8,  290 
different  meanings  of  term,  234-7 
(See  Criminal  Law,  Pesal  Laws  of  Provinces,  Evidence) 
JUSTICES  OP  THE  PEACK— See  Judicial  System 
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supreme  over  executive,  12, 137, 141 

through  financial  necessities  of  executive,  29  —Sfe  Appropr 
both  in  British  and  United  States  systems,  14 

and  executive  co-extensive,  12,  46,  137,  144,  437. 

« 

close  connection  in  England,  16—  See  Cabinet. 
lack  of  sympathetic  connection  in  United  States,  14,  17,  33 
limitations  upon,  enforced  by  courts,  11,  202 — See  Courts  of  L 

in  colonies,  part  of  federal  idea,  20 
(See  B.  N.  A.  Act,  Colonial  Legislative   Power,  Exec 
Authority,  Parliament  of  Canada,  Provincial  Leoislai 

LEGISLATIVE  UNION— See  Unitarian.  Federalism 

LEX  ET  CONSUETODO  PARLIAMENTI— See  Privileges 
not  carried  into  colonies,  263 

LIEUT-GOVERNOR  - 

a  link  in  the  chain  of  federal  connection,  48 
appointment  of,  48.  300,  305 
tenure  of  office,  251,  308 
removal  of,  251,  308-9 

44  conventional  "  rule  in  Letellier  case,  ib. 

what  constitutes  "cause,"  309 
deputy,  power  to  appoint,  321 — See  Administrator 
invested  with  all  statutory  powers  of  governors,  etc.,  prior  to 
federation  so  far  as  exerciseable  in  provincial  govern! 
48,  313-9 
invested  with  all  powers  necessary  to  executive  government  o 

vinoe,  49,  303 
represents  the  Queen,  303*6,  325 

for  purposes  of  executive  government,  303-4 
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LIQUOR  TRAFFIC— 

cases  reviewed,  859,  et  teq. 

power  of  provincial  legislature  to  prohibit,  366-72 

'•  LITERARY  THEORY  "— See  Division  of  Powbb 

LOWER  CANADA — See  Quebec,  Pre-Confederation  Provinces 


M. 


MANITOBA— 

historical  sketch  as  to  admission,  549-53 

MARRIAGE,  407, 459  (tee  England,  Law  of) 

MILITARY  MATTERS— S«?  Colonial  Legislative  Power 
supreme  command  of  militia  in  the  Qneen,  259 
committed  to  Dominion  parliament,  378-9 

MONEY  VOTES— S<*  Appropriation  and  Tax  Bills 

MORTMAIN  ACTS-See  England.  Law  of— Companies 

MUNICIPAL  INSTITUTIONS,  439-45 


N. 


NATURALIZATION  AND  ALIENS,  406 
cases  in  British  Columbia,  616 

NEW  BRUNSWICK— 

bgislative  and  executive  authority  in,  continued  by  B.  N.   A.  Act 

50,  52,  313,  338 
early  constitution  of,  27 — See  Pre-Confedkration  Provinces 
introduction  of  English  law  intib,  92-4 — See  England,  Law  of 

NORTH-WEST  TERRITORIES— 

admission  of,  to  Canada,  historical  sketch,  549,  et  teq. 

constitutional  changes,  555 

present  constitution,  562,  et  teq. 

representation  in  parliament  of  Canada,  271,  283 

legislative  supremacy  of  parliament  of  Canada  ov:»r,  183,  347,  554-5 

introduction  of  English  law  into,  581 — See  England,  Law  or 


664  INDEX. 

NOVA  SCOTIA— 

early  constitution  of,'28, 10 — Ste  pBE-CoHiXDnuTiov  Pbovini 
introduction  of  English  law  into,  77-92— Set  Enoluid,  Law  c 
legislative  find  executive  authority  in,  continued  by  B.  N. 
60,  52,  313,  838 

NUISANCES— 

power  of  provincial  legislature  to  prohibit,  oto,,  361,  373,  487 


0. 

OATHS— 

to  be  taken  by  senators,  etc,.,  633 

OFFICES  AND  OFFICERS— 

federal,  power  of  Dominion  parliament  over,  380 

Governor-General  in  relation  to,  165,  166,  t 
provincial  legislature  to  tax,  380,  436 
provincial,  power  of  provincial  legislatures  over,  435 

can  provincial  officers  be  appointed  to  execute  Di 
legislation?  43IS 

ONTARIO— 

legislature,  324-329 

constitution,  324 

membership,  328 
executive  council,  310 
introduction  of  English  law  into,  04-139— AW  Kiumsk,  Lw  ■ 


PARLIAMENT- 
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PARLIAMENT  OF  CANADA— Continued. 

legislative  power  of,  204,  343,  420— (See  note  at  beginning  of  Index) 
may  legislate  as  parliamentary  procedure,  280 — See  Colonial 

Laws  Validity  Act 
limited  power  of  legislation  as  to  "privileges,"  264— See  Privi- 
leges 
limited  to  general  legislation,  211,  351,  392,  464,  483 
private  bills,  $52— See  Companies 
residuum  with,  344-5,  462,  485 
'*  peaoe,  order  and  good  government,"  347,  484 
over  N.  W.  Territories,  183,  347,  554-5 
disallowance  of  Acts  of — See  Disallowance 

PARLIAMENT  OF  UNITED  KINGDOM— See  Imperial  Parliament 

m 

PARLIAMENTARY  PROCEDURE— See  Colonial  Laws  Validity  Act, 
Privileges 

PENAL  LAWS  OF  PROVINCES,  478,  et  seq.— 
diversity  of  nomenclature,  474 

provincial  legislature  full  power  over  procedure,  471*4 
how  distinguished  from  "  criminal "  law,  479 
power  to  pass  a  general  law,  481 
appropriation  of  fines,  482 
remission  of  penalties,  etc.,  482 

POLICE  MAGISTRATES— 

power  to  appoint,  238 — See  Judicial  System 

"  POLICE  "  POWERS,  487 

POWER  OF  APPROPRIATION— See  Appropriation 

POWER,  DIVISION  OF— See  Division  of  Power 

PRE-CONFEDERATION  PROVINCES- 
Maritime  provinces. 

Nova  Scotia,  26.  40 

Prince  Edward  Island,  27 

New  Brunswick,  27 

Cape  Breton,  27 

general  treatment,  28,  et  *»</.,  40 
Quebec,  27 
(Old)  Canada,  28,  34 

general  treatment,  34,  41 
commissions  of  early  governors,  2tV)J 
government  by  prerogative  in,  HO  -  Sit  Pkki  ouuiyk* 
assemblies  in,  26,  et  seq. 

their  functions,  legislative,  HO 
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legislative  authority,  52,  383 
division  of  assets,  etc.,  52-3,  516,  et  seq. 

laws  of  England  in — See  England,  Laws  of 

• 

PREROGATIVES  OF  THE  CROWN  —See  chapter  VI. 
in  connection  with  early  government  of  colonies,  30 
extent  of  operation  in  colonies,  137,  et  seq. 

same  rule  applies  to  lex  prerogative,  as  to  other  bra 
English  law,  139 
effect  of  establishment  of  representative  assembly  in  oolo 

140,  242 
power  of  colonial  legislature  over,  35,  130,  253 

no  power  over  certain,  253 
one  executive  magistrate,  the  British  idea,  130 

invested  by  the  common  law  with  "  prerogatives/'  131, 

limited  by  the  common  law,  134 

no  jtower  to  alter  law,  131 

protected  in  exercise  of,  by  being  a  branch  o!  parliaT 
132,  145 
parliament  may  legislate  as  to.  132,  134,  135,  137,  253 

secured  control  of,  through  power  over  finances,  31 
express  words  or  irresistible  inference  required  to  take  away 
classification  of,  134-6 
in  Canada,  under  B.  N   A.  Act,  142,  253 
disallowance  of  colonial  Acts,  145-9  —See  Disallowance 
commissions  of  Oyer  aud  Terminer,  2»9 
Queen's  Counsel  case,  148  (n),  317 
escheats,  528 
royalties,  529-30 

PRESUMPTION— 
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PRIVILEGES  -Continued. 

legislative  power  in  relation  to,  limited,  264 
(See  Parliament  of  Canada) 
of  provincial  legislatures,  326,  et  $eq. 

legislative  power  in  relation  to,  plenary,  326-7 
(See  Colonial  Laws.Validity  Act) 

PRIVY  COUNCIL  FOR  CANADA— 
constitntion  of,  50-1,  255 
appointment  of  members,  167,  255 

PROCEDURE — See  Judicial  System,  Criminal  Law,  Penal  Law,  etc. 

PROHIBITION— See  Liquor  Traffic 

PROVINCIAL  CONSTITUTIONS,  300-343 

executive  power,  300-324 — See  Executive  Authority 

Lieutenant-Governors — See  Lieutenant-Governor 

Executive  Council  -See  Executive  Council,  Cabinet 

41  executive  power  case''  (Ont.),  305-6 
legislative  power — See  Provincial  Legislatures 

range  of,  determines  range  of  executive,  199,  305— See  Legihla- 
tive  Power 
provinoial  autonomy,  301 

(See  Ontario,  Quebec,  etc.) 

PROVINCIAL  LEGISLATURES-**?  note  at  beginning  of  this  Index 
disallowance  of  Acts  ot—See  Disallowance 

powers  of,  205,  420-512— See  B.  N.  A.   Act,  Colonial  Legislative 
Power 
as  to  prerogatives — .Sec  Prerogatives 
as  to  "privileges,"  etc.— See  Privileges,  Colonial  Laws  Validity 

Act 
to  alter  constitution,  420,  et  *eq. 
as  to  elections —See  Elections 
duration  of,  336 

speaker,  quorum,  voting—  See  these  titles 
(See  Ontario,  Quebec,  Etc.) 

PROVINCIAL  OFFICES— See  Offices  and  Officers 
PUBLIC  HARBOURS,  530 

PUBLIC  LANDS— 
Indian  reserves,  404 
provincial  legislative  power,  437 
assigned  to  provinces,  518,  528 

Manitoba,  595,  601 

British  Columbia,  G10 

Prince  Edward  Island,  <»21 
exempt  from  taxation.  524,  531 


QUEEN.  THE— 

executive  lieiifl  throughout  iln-  limpiru,  130,  252,  HI 

in  Canada,  818,  252,  304 
dual  position  occupied  by,  2.50 
commander- in -chief,  289 
a  branch  of  the  parliament  of  Canada,  2G1 

provincial  legislatures,  306,  325,  311 

QUEEN'S  COUN3EL-143  (..),  317 

QUORUM— 

Senate  of  Canada,  273 

House  of  Commons,  203 

Quebec  legislative  council,  331 

Ontario  and  Quebec  legislative  assemblies,  337 
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RE-DI8TBIBUTION- 
nf  representation  in 

Quebec  resolutions. 
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RE-DISTRIBUTION— Continued. 

different  from  defining  electoral  districts,  297 
parliament  of  Canada  fall  control  of  both,  297-8 

RESERVED  BILLS,  149,  298,  300 

REPUGNANCY— 

of  colonial  Acts  to  Imperial,  58,  379 

(See  Colonial  Laws  Validity  Act) 
of  ordinances  of  North-West  assembly  to   Dominion  legislation, 

570,  582 

RESIDUUM  OF  POWER— See  also  Division  or  Power— 
Canadian  and  United  States  systems  contrasted,  44 
expression  criticized,  45 

(See  Parliament  of  Canada) 

RESPONSIBLE  GOVERNMENT— See  Executive  Responsibility 

REVENUE— 

power  to  appropriate — See  Appropriation 
provisions  of  B.  N.  A.  Act,  516,  et  seq. 

ROYALTIES,  518,  529-30 

RULE  OF  LAW— 

common  to  both  British  and  United  States  systems,  12,  14 
(See  Parliament,  Supremacy  of) 


s. 


SEATS  OF  GOVERNMENT— 
of  Dominion,  260 
of  provinces,  323 

SENATE  OF  CANADA,  26881 

compared  with  House  of  Lords  and  United  States,  208-70 
no  judicial  functions,  270 

except  as  to  status  of  senators,  278 
no  executive  functions,  270 

has  failed  to  answer  the  end  of  its  creation,  270-1 
principle  of  equal  representation  in,  abandoned,  271 

Ontario,  Quebec  and  Maritime  provinces.  272, 

peculiar  provision  as  to  Quebec,  271 
qualification  of  senators,  273 
summons  to  senators,  274 
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SENATE  OF  CA  NAD  A-  Continued. 

possible  addition  to,  of  six  members,  275 
:  mm      provision  practically  effete,  276 
number  of  senators,  276 

no  maximum,  277 
tenure  of  office,  239,  277 
vacating  of  seat  in,  277 

question  determined  by  senate,  278 
speaker,  quorum,  voting — See  these  titles 
senators  ineligible  for  election  to  Commons,  283 

SEPARATE  SCHOOLS,  489,  et  seq. 

remedial  legislation  by  parliament  of  Canada,  495,  508 

SOVEREIGN — See  Queen,  Crown,  Prerogatives 

SPEAKER— 

of  senate  of  Canada,  279 

of  Quebec  executive  council,  380 

of  House  of  Commons,  291 

position  compared  with  that  of,  in  England  and  United  States, 

292 
deputy  speaker,  293 
of  provincial  assemblies,  337 

STATUTES— See  Index  to  Statutes,  p.  xv 

SUPREMACY  OF  LAW— See  Rule  of  Law 

SUPREME  COURT  OF  CANADA,  514,  516 

provincial  legislature  no  power  to  limit  appeals  to,  510 

SWITZERLAND— 

droit  administratif  in,  14 


rp 


r. 

TAXATION - 

colonial  system,  35,  et  *eq. 
result  of,  37 

(See  Appropriation.) 
powers  of  Dominion  and  provincial  legislatures  limited  to  purposes 

of  those  governments  respectively,  377 
parliament  of  Canada.  370 
provincial  legislatures,  424 
public  lands  and  property  exempt  from,  521,  531 
(See  Direct  Taxation.) 
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TENURE  OF  OFFICE— See  Appropriation,  Power  ok,  Officer 

TERRITORIAL  OPERATION  OF  STATUTES- 
of  Imperial  parliament,  7, 185 
of  colonial  legislatures,  185,  et  $eq. 

TERRITORIAL  REVENUES— 
assigned  to  provinces,  518,  528 

TREATY  OBLIGATIONS— 

parliament  of  Canada  may  legislate  for  performing,  538 
power  limited  by  reason  of  Imperial  legislation,  538-9 


u. 

UNIFORMITY— 

provision  for  future,    in   laws  of  Ontario,  Nova  Scotia  and  New 
Brunswick,  511 

UNITED  STATES— 

constitution  of,  compared  with  British  and  Canadian,  5,  20 
distribution  of  legislative  power  in,  as  compared  with  Canadu,  44-£»- 
220-1 
power  of  congress  to  determine  line  of  division,  9 
hew  far  djclsiorn  in  courts  of,  may  be  utilized.  220-2 
(See  British  Constitution,  Federalism) 

UNITARIAN  FORM  OF  GOVERNMENT,  13- 
v.  federal,  44,  444 


V. 


VALIDITY— 

presumption  in  favor  of,  217 

a  principle  of  interpretation,  217 

VOTERS—  See  Elections 

VOTING— 

in  senate  of  Canada,  281 
in  House  of  Commons,  293 
Quebec  legislative  council,  331 
provincial  assemblies,  337 

VETO— See  Disallowance 


WORKMEN'S  COMPENSATION  FOR  INJURIES ]ACT- 
^  liow  fur  fudertil  niilwav  subject  fu  provisions  of,  439 


V. 

YEARLY  SESSIONS  - 

purl  I  anient  of  Canmla,  267 

Ontario  »nl  Qaibee,  337 

New  Brunswick  mid  Nova  Scotia,  SS7 
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